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FARM BUREAU INSURANCE COMPANY OF NEBRASKA, A 
CORPORATION, APPELLANT AND CROSS-APPELLEE. 
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1. Directed Verdict. In every case, before the evidence is submitted to the jury, there 
is a preliminary question for the court to decide, when properly raised, not 
whether there is literally no evidence but whether there is any evidence upon 
which a jury can properly proceed to find a verdict for the parties producing it, 
upon whom the burden of proof is imposed. 

2. Trial: Evidence: Proof. Where several inferences are deducible from the facts 
presented, which inferences are opposed to each other but equally consistent 
with the facts proved, the plaintiffs do not sustain their position by a reliance 
alone on the inferences which would entitle them to recover. 


Appeal from the District Court for Banner County: JoHN D. 


Knapp, Judge. Reversed and remanded with directions to 
dismiss. 


Robert G. Pahlke of Van Steenberg, Brower, Chaloupka, 
Mullin & Holyoke, for appellant. 


John F. Simmons of Wright, Simmons & Selzer, for 
appellees. 


BosLAUGH, HAsTINGS, CAPORALE, SHANAHAN, and 
GRANT, JJ. 


GRANT, J. 

This is an action brought by plaintiffs-appellees, DeRoy 
Anderson and Gerald Anderson, father and son, who farm 
lands as a partnership in Banner County, Nebraska. Plaintiffs 
are collectively referred to as Andersons or individually by the 
first name of each. The Andersons brought the action to 
recover under the theft provision of their farmowners’ 
insurance policy issued by defendant, Farm Bureau Insurance 
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Company of Nebraska (hereinafter Farm Bureau). The theft 
provision of the policy under which the Andersons sought 
recovery provides coverage for “direct loss by theft (but 
excluding escape, mysterious disappearance, ‘inventory 
shortages, wrongful conversion and embezzlement).” 

At the trial the Andersons generally presented evidence 
showing they did not have as much wheat to take out of two of 
their storage facilities as they had put into those two facilities. 
The described storage facilities were a round bin and a Quonset 
hut, located near Highway 71, or, as shown by Gerald’s 
testimony, “on the place.on the highway that Dad [DeRoy] 
owns... .” Farm Bureau made a motion for a directed verdict 
inits favor, both at the conclusion of the Andersons’ case and at 
the conclusion of all the evidence. These motions were 
overruled, and the case was submitted to the jury, which 
returned a verdict for the Andersons, awarding $8,690.76 in 
damages. Farm Bureau filed a motion to compel a remittitur 
and a motion for new trial. The district court ordered the 
motion for new trial be granted unless the Andersons consented 
to a reduction of the judgment to reflect the amount of 
coverage the Andersons had paid for under the coinsurance 
clause of the policy. The Andersons consented, and judgment 
was entered in their favor in the reduced amount of $5,080.83. 
Farm Bureau appeals from the overruling of its motions for a 
directed verdict, and the Andersons cross-appeal from the 
order reducing their damages. Although a remittitur has been 
ordered and the jury verdict consequently reduced, Farm 
Bureau, the party for whose benefit the remittitur was ordered, 
may appeal from the reduced judgment, and the Andersons 
may cross-appeal. Neb. Rev. Stat. §§ 25-1929 and 25-1936 
(Reissue 1979). 

In its appeal Farm Bureau assigns four errors, including the 
assignment that the trial court erred in overruling Farm 
Bureau’s motion for a directed verdict made after both 
Andersons and Farm Bureau had rested. We determine that this 
assignment of error is correct, and find that Farm Bureau’s 
motion for a directed verdict should have been sustained and 
the case dismissed. This disposition of the case makes it 
unnecessary to consider Farm Bureau’s other assignments of 
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error, and also disposes of the Andersons’ cross-appeal. For the 
reasons hereinafter stated the judgment of the trial court is 
reversed, the cause is remanded with directions to dismiss the 
Andersons’ petition, and the Andersons’ cross-appeal is 
dismissed. 

The evidence presented showed that Gerald and DeRoy 
Anderson are experienced farmers who, among other crops, 
produce wheat. They store some of their harvested wheat in a 
bin and a Quonset hut near Highway 71. In 1979 these storage 
facilities were 10 miles from the home of DeRoy and 6 miles 
from the separate residence of Gerald. In the summer of 1977 
the Andersons filled the Quonset hut with part of their 
harvested wheat crop. In March 1978 they cleaned out what was 
left of the 1977 crop in the bin near Highway 71 and also took 
581 bushels from the Quonset hut. The Andersons testified that 
in 1978 they put 8,240 bushels of wheat in the round bin near 
Highway 71. 

The Andersons produced records and testimony to show a 
total of 20,834 bushels of wheat were in the Quonset hut and bin 
on January 1, 1979. The Andersons further testified that 2,058 
bushels were sold to the Kimball County Grain Co-operative 
between April 26 and May 16, 1979, and that in November of 
1978 they had entered into a contract with a Wyoming elevator 
company, called D.R.W. Inc., to sell 16,000 bushels of wheat to 
D.R.W. at a price of $2.68 per bushel. It was agreed between the 
Andersons and D.R.W. that a written contract for this sale and 
purchase of 16,000 bushels of wheat was executed, but at the 
time of trial the contract itself could not be produced because it 
had disappeared both from the Andersons’ and the D.R.W. 
files. Between March 15 and May 30, 1979, the testimony 
showed that 15,490 bushels were picked up by D.R.W,, 
pursuant to the contract. The Andersons claimed 3,286 bushels 
of wheat were stolen from the bin and/or Quonset hut, because 
in cleaning out the bin and Quonset hut only 17,548 were sold 
by the Andersons—2,058 to the Kimball elevator and 15,490 to 
D.R.W. Inc. This total amount was 3,286 bushels short of the 
20,834 bushels their records showed were stored there. 

Under the terms of the contract between the Andersons and 
D.R.W. Inc., D.R.W. was to pick up and load the wheat at the 
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bin and the Quonset hut near Highway 71. Because D.R.W. did 
not always show up when it informed the Andersons, and 
because it took over an hour to install and take down the 
horizontal powerhead attached to the bin, enabling the removal 
of grain, the powerhead was left on and the Quonset hut left 
unlocked so that D.R.W. would have easy access. The 
powerhead was installed sometime prior to March 15, 1979, 
when D.R.W. picked up the first load. The Quonset hut was 
unlocked on April 26, 1979; and from the time of the 
installation of the powerhead and the unlocking of the Quonset 
hut, the wheat was unsecured and easily accessible to anyone. 

On May 7, 1979, D.R.W. informed the Andersons that there 
was not enough wheat remaining in the Quonset hut to fill the 
16,000-bushel contract. It was on this day that the Andersons 
first discovered a shortage, and Beulah Anderson, wife of 
DeRoy, noted on her calendar, “Where’s the wheat?” The 
Andersons testified that there was never unusual spillage of 
wheat near the named storage facilities, nor were there any 
strange Or unusual tire tracks, nor was there any evidence of 
forced éntry or exit. 

On June 25, 1979, DeRoy contacted a Farm Bureau 
employee, Sandra Faden. On July 18, 1979, DeRoy visited with 
Sheriff Robert Stoddard about the wheat loss. On October 3, 
1979, Lyle Bown, claims adjuster for Farm Bureau, met with 
DeRoy at the Quonset hut. Eventually, the Andersons were 
notified by Farm Bureau that their claim was denied. 

The dispositive question presented is whether there was 
sufficient evidence to support the verdict. For this purpose we 
must consider the evidence in the light most favorable to the 
Andersons and give them the benefit of all inferences that 
reasonably can be drawn from the evidence. In Popken v. 
Farmers Mutual Home Ins. Co., 180 Neb. 250, 255, 142 
N.W.2d 309, 313 (1966), we stated: 

The plaintiffs may establish their case by circumstantial 
evidence as well as by direct evidence. 

However, circumstantial evidence is not sufficient to 
sustain a verdict depending solely thereon for support, 
unless the circumstances proved by the evidence are of 
such nature and so related to each other that the 
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conclusion reached by the jury is the only one that can 
fairly and reasonably be drawn therefrom. Mullikin v. 
Pedersen, 161 Neb. 22, 71 N.W.2d 485. 

The evidence must be such as to make the plaintiffs’ 
theory of causation reasonably probable, not merely ° 
possible. 

In every case, before the evidence is submitted to the 
jury, there is a preliminary question for the court to 
decide, when properly raised, not whether there is literally 
no evidence, but whether there is any evidence upon which 
a jury can properly proceed to find a verdict for the party 
producing it, upon whom the burden of proof is imposed. 
Weston v. Gold & Co., 167 Neb. 692, 94 N.W.2d 380. 

Where several inferences are deducible from the facts 
presented, which inferences are opposed to each other, but 
equally consistent with the facts proved, the plaintiffs do 
not sustain their position by a reliance alone on the 
inferences which would entitle them to recover. Shamblen 
v. Great Lakes Pipe Line Co., 158 Neb. 752, 64 N.W.2d 
728. 

Conjecture, speculation, or choice of quantitative 
possibilities are not proof. There must be something more 
which would lead a reasoning mind to one conclusion 
rather than to the other. 

See, also, Raff v. Farm Bureau Ins. Co., 181 Neb. 444, 149 
N.W.2d 52 (1967). 

The Andersons have failed to meet their burden of proof in 
this case; for while an inference of theft is possible, it is not the 
only conclusion which can reasonably be drawn, nor is it the 
prime contender in this insurance terms tournament: 
mysterious disappearance, embezzlement, and wrongful 
conversion are, at the very least, equally formidable. 

If, as the Andersons contend, an inference of theft may be 
fairly and reasonably drawn from the evidence that they had 
stored 20,834 bushels in the Quonset hut and bin and sold only 
17,548 bushels in 1979, equally justifiable inferences, consistent 
with the facts proved and inconsistent with the Andersons’ right 
to recover, are that the wheat was stored in another bin, that an 
employee truckdriver for D.R.W. or D.R.W. itself took a load 
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of wheat for himself or itself, or that D.R.W. or its drivers failed 
to keep track of all the wheat they hauled away. 

The Andersons’ harvest records are kept by Beulah 
Anderson in a ledger identified as exhibit 2 in the trial. The 
record shows the harvest according to field in each year and the 
storage facility to which the wheat was trucked. The Andersons 
contend 13,175 bushels of wheat were stored in the Quonset hut 
in 1977. Of these 13,175 bushels, 855 bushels were harvested off 
the “Blake” place and not recorded in exhibit 2. These 855 
bushels were recorded as having been deposited in the Quonset 
hut by Gerald on a separate piece of notebook paper identified 
as exhibit 3 at the trial. When asked why no bushels were 
recorded under the “Blake” heading, Beulah answered that this 
grain was taken to storage facilities elsewhere. Likewise, 2,370 
bushels from the 1978 harvest off the “school” section are 
recorded by Gerald as being stored in the east bin, but Beulah, 
noting the absence of any recording under the school section in 
her notebook, testified the wheat had been stored by Gerald 
elsewhere. Thus, Beulah’s testimony would suggest 3,225 
bushels of wheat had not been stored in the Quonset hut and 
bin, as the Andersons contend. 

D.R.W. had free access to the bin from the time the 
powerhead was installed and to the Quonset hut from the time it 
was unlocked. Not only could one of its drivers have 
misappropriated the grain but the corporation itself may have 
inadvertently taken more than it paid for. None of these actions 
constitute “theft” under the terms of the insurance policy in 
question. 

Even though DeRoy later denied it, he had indicated to both 
the insurance company and D.R.W. that he suspected the 
D.R.W. drivers; and the Andersons, although they felt the 
business practices of D.R.W. were less than efficient, did not 
themselves keep track of the number of loads and weights taken 
from the bin and Quonset hut storage facilities. 

Ultimately, the evidence goes no further than to give support 
to at least three inconsistent inferences, and the judgment must 
go against the parties who have the burden of proof. In this 
connection, DeRoy summed up the situation in his answers on 
cross-examination, when he testified: 
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[Farm Bureau’s counsel] And as a matter of fact you 
cannot say the wheat was stolen? 
It wasn’t there. 
But you don’t know that it was stolen, you testified 
to that, didn’t you? 

A. Our inventory come up short, that is all we know. 

The judgment of the trial court is reversed, and the cause is 
remanded with directions to dismiss the Andersons’ petition. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 

KRIVOSHA, C.J., participating on briefs. 

WHITE, J., not participating. 

KRIVOSHA, C.J., concurring in the result. 

I concur in the result reached by the majority, but believe the 
majority has unnecessarily promoted a “circumstantial 
evidence” rule in civil cases which I believe to be outmoded and 
not proper in light of present day circumstances. My reason for 
concurring in the result is very simple. The policy in question 
clearly required the district judge to sustain the motion for 
directed verdict under the facts in this case. 

Coverage D3(a) of the policy provides: “Any direct losses by 
theft shall be construed to include only losses where clear and 
satisfactory evidence is established regarding the theft.” The 
evidence offered by the insureds did not satisfy that 
requirement. The Andersons could not recover when the most 
the evidence established was that there was opportunity for 
someone to steal the grain. The reason for sustaining the 
motion for a directed verdict is not because of the 
circumstantial evidence rule but, rather, because of the terms of 
the policy. 

But for the language of the policy, I believe the majority 
opinion would be in error. While I believe that the majority has 
accurately set out the Nebraska rule regarding circumstantial 
evidence in a civil case as that rule has been on occasion 
announced by this court, I believe that if one reviews that rule it 
will be apparent that the rule is both inconsistent with what we 
have now done in criminal cases, see State v. Buchanan, 210 
Neb. 20, 312 N.W.2d 684 (1981), and internally inconsistent. 

The rule, as set out in the majority opinion, reads as follows: 


OP 
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(1) “The plaintiffs may establish their case by 
circumstantial evidence as well as by direct evidence. 

(2) “However, circumstantial evidence is not sufficient 
to sustain a verdict depending solely thereon for support, 
unless the circumstances proved by the evidence are of 
such nature and so related to each other that the 
conclusion reached by the jury is the only one that can 
fairly and reasonably be drawn therefrom. [Citation 
omitted.] 

(3) “The evidence must be such as to make the 
plaintiffs’ theory of causation reasonably probable, not 
merely possible. 

(4) “In every case, before the evidence is submitted to 
the jury, there is a preliminary question for the court to 
decide, when properly raised, not whether there is literally 
no evidence, but whether there is any evidence upon which 
a jury can properly proceed to find a verdict for the party 
producing it, upon whom the burden of proof is imposed. 
[Citation omitted.] 

(5) “Where several inferences are deducible from the 
facts presented, which inferences are opposed to each 
other, but equally consistent with the facts proved, the 
plaintiffs do not sustain their position by a reliance alone 
on the inferences which would entitle them to recover. 
[Citation omitted.] 

(6) “Conjecture, speculation, or choice of quantitative 
possibilities are not proof. There must be something more 
which would lead a reasoning mind to one conclusion 
rather than to the other.” 

(Emphasis supplied.) Quoting Popken v. Farmers Mutual 
Home Ins. Co., 180 Neb. 250, 142 N.W.2d 309 (1966). I have 
numbered the paragraphs simply for ease of discussion. 

To begin with, I believe the rule as we have formulated it over 
the years, and as we continue to repeat it now, is internally 
inconsistent. In paragraph (2) we require that in order for the 
judgment to be sustained, and, again, presumably before the 
court may submit the matter to the jury, the circumstantial 
evidence must be such that the conclusion reached by the jury is 
the only one that can be fairly and reasonably drawn therefrom. 
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Then, in paragraph (3), we say that the evidence must be such as 
to make the plaintiffs’ theory of causation reasonably 
probable, not merely possible. It seems to me that if the 
conclusion reached is the only reasonable one, it must 
necessarily be reasonably probable. The converse, however, is 
not logically required to be true. A conclusion could be 
reasonably probable, yet not be the only reasonable conclusion. 
Nor is the “only reasonable conclusion” theory consistent with 
paragraph (4), which states that the trial court’s examination is 
not to determine whether the conclusion reached is the only one 
that can be reached but, rather, whether the evidence is such 
that the jury can reach a conclusion advocated by the party 
introducing the circumstantial evidence. 

The “only reasonable conclusion” test requires that the 
circumstantial evidence must in effect disprove every theory 
other than the one upon which the party offering the evidence 
relies. This is a stricter standard than that which we now require 
in criminal cases. In State v. Buchanan, supra at 28, 312 N.W.2d 
at 689, we said: “One accused of a crime may be convicted on 
the basis of circumstantial evidence if, taken as a whole, the 
evidence establishes guilt beyond a reasonable doubt. The State 
is not required to disprove every hypothesis but that of guilt.” 
The net effect of the Buchanan decision was to declare that in 
criminal cases one may be convicted on the basis of 
circumstantial evidence even though the conclusion reached by 
the jury is not the only one that can fairly and reasonably be 
drawn therefrom. It seems inappropriate for us to continue to 
maintain a much more stringent rule in civil cases than in 
criminal cases, given the fact that criminal cases require proof 
beyond a reasonable doubt and civil cases require only that 
proof be established by a preponderance of the evidence. It 
appears to me that that is not a consistent or logical position for 
the law to take. 

Furthermore, it appears to me that the rule herein in 
Anderson is in conflict with what this court previously said in 
Danielsen y. Richards Mfg. Co., Inc., 206 Neb. 676, 294 
N.W.2d 858 (1980). While we cited the “only reasonable 
conclusion” rule in Danielsen, we then went on to say, in 
syllabus 2. of that case: 
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Conjecture, speculation, or choice of possibilities is not 
proof. However, where there is evidence which will lead a 
reasoning mind to one conclusion rather than another, the 
evidence will be held to support the verdict. The 
circumstantial evidence must be suchas to make plaintiff’s 
contention as to the fact reasonably probable, not merely 
possible. 

Though the language is a little confusing, what is clear is that in 
Danielsen we did not require that before circumstantial 
evidence be admitted it appear that only one conclusion could 
be reasonably reached. We permitted the trial court to submit 
the case to the jury, including evidence that the equipment used 
in the operation may or may not have been supplied by the 
defendant, depending upon whether the jury believed the 
circumstantial evidence. In approving the district court’s 
submission of the evidence to the jury, we said in Danielsen, 
supra at 681, 294 N.W.2d at 861: 

“The evidence must be such as to make the plaintiff’s 
theory of causation reasonably probable, not merely 
possible.” [Citation omitted.] Applying that principle to 
the present case, and assuming that the evidence is wholly 
circumstantial, the evidence was sufficient to make the 
identification of the source of the broken rongeur 
reasonably probable and not merely possible. We hold 
that the evidence was sufficient to permit the jury to find, 
with reasonable certainty, that Richards was the supplier 
of the rongeur used in the surgery performed on the 
plaintiff. 

(Emphasis supplied.) The lesson of Danielsen seems to be that 
while we require that circumstantial] evidence have some 
probability, we do not require it to be such that the jury can 
reach only one conclusion. 

In the case of Arterburn v. St. Joseph Hospital & 
Rehabilitation Center, 220 Kan. 57, 61, 551 P.2d 886, 890 
(1976), the Kansas court discussed the circumstantial evidence 
rule in civil cases, saying: 

Circumstantial evidence, in a civil case, in order to 
support a verdict need not rise to that degree of certainty 
which will exclude every reasonable conclusion other than 


ANDERSON v. FARM BUREAU INS. CO. ll 
Cite as 219 Neb. | 


that reached by the jury. It suffices that such evidence 
affords a basis for a reasonable inference by the court or 
jury of the occurrence of the fact in issue, although some 
other inference equally reasonable might be drawn 
therefrom [citation omitted]. 
The Kansas court went on to say at 63, 551 P.2d at 892: 
Therefore when a number of possible causes are shown 
for the damage to a plaintiff in a civil case, some of which 
are attributable to the defendant, while others are not, the 
plaintiff must show by a preponderance of the evidence to 
the satisfaction of the jury, that the cause attributed to the 
defendant is more probable than that attributed to other 
persons or agencies. There must be a rational basis for 
concluding it is more probable than not that the 
defendant’s negligence caused the plaintiff’s damage. It is 
not necessary for the plaintiff to eliminate all other 
possible causes of his injury in order to present a jury 
question [citation omitted]. 

Moreover, in Smith, Apint. v. Bell Telephone Co. of Pa. , 397 
Pa. 134, 137, 153 A.2d 477, 479 (1959), the Pennsylvania court 
noted: ‘ 

Although some of the formulations appear to be mutually 
inconsistent, they have sometimes been used together. . . . 
The formula that “the circumstances must be so strong as 
to preclude the possibility of injury in any other way and 
provide as the only reasonable inference the conclusion 
plaintiff advances” is not a correct statement of the rule to 
be applied by the judge on deciding a motion for either a 
nonsuit or binding instructions. If that were the rule what 
would be the province of the jury? In no case where there 
was more than one reasonable inference would the jury be 
permitted to decide. Insofar as this rule is stated in our 
cases it is disapproved. 

My quarrel is simply with our continuing to promote arule of 
law in civil cases which requires that before circumstantial 
evidence may be sufficient to support a verdict, and therefore 
sufficient to be submitted to the jury, the conclusion to be 
reached must be the oly one that can be fairly and reasonably 
drawn. I suggest the better rule is what I would describe as the 
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“mere reasonableness” test. 

This test may be described as expressed by the Connecticut 
Supreme Court in Console v. Nickou, 156 Conn. 268, 275, 240 
A.2d 895, 898 (1968), wherein it said: 

“The test of the sufficiency of proof by circumstantial 
evidence is whether rational minds could reasonably and 
logically draw the inference. Andrea v. New York, N.H. & 
H.R. Co., 144 Conn. 340, 344, 131 A.2d 642; Pierce v. 
Albanese, 144 Conn. 241, 256, 129 A.2d 606, appeal 
dismissed, 355 U.S. 15, 78S. Ct. 36, 2 L. Ed. 2d 21. The 
proof need not be so conclusive that it precludes every 
other hypothesis. It is sufficient if the proof produces in 
the mind of the trier a reasonable belief that it is more 
probable than otherwise that the fact to be inferred is true. 
See, also, Wiley v. United Fire & Casualty Company, 220 
N.W.2d 635 (lowa 1974); Martelle v. Thompson, 283 Minn. 
279, 167 N.W.2d 376 (1969); Pennsylvania Glass Sand Corp. of 
Oki. v. Ozment, 434 P.2d 893 (Okla. 1967). 

If I were limited in my decision to the circumstantial evidence 
rule and not to the language of the policy, I would have 
affirmed the decision. 

CAPORALE, J., concurring in the result. 

I join in that portion of Chief Justice Krivosha’s concurring 
opinion which observes that the result reached by the majority 
is required by the language of the policy. The case should 
therefore have been decided on that basis. I am unwilling to 
review the civil circumstantial evidence rule, or to speculate as 
to whether its rationale is still viable, when the facts of the case 
before us do not require that we engage in either exercise. 
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BARTON H. ForD, APPELLANT, V. PATRICIA A. FORD, APPELLEE. 
360 N.W.2d 495 


Filed January 4, 1985. No. 83-610. 


Appeal from the District Court for Douglas County: 
STEPHEN A. Davis, Judge. Affirmed. 


Ronald H. Stave of Stave & Coffey, P.C., for appellant. 


Thomas J. Monaghan of Monaghan, Tiedeman & Lynch, 
for appellee. 


KRIVOSHA, C.J., HASTINGS, CAPORALE, and SHANAHAN, JJ., 
and BRoDKEY, J., Retired. 


PER CURIAM. 

Barton H. Ford appeals an order of the district court for 
Douglas County requiring Barton to pay Patricia A. Ford 
alimony in the amount of $450 per month for a period of 2 
years. We affirm. 

Barton and Patricia were married on November 8, 1980. No 
child has been born of their marriage, and no real estate or 
personal property beyond miscellaneous household appliances 
has been acquired by the Fords. 

In October 1980, approximately 1 month before her 
marriage to Barton, Patricia lost her job with an advertising 
agency, which paid $800 per month. At the date of marriage 
Barton was employed at a monthly salary of $1,500. 

After marrying Patricia, Barton moved into Patricia’s rented 
residence. Patricia had two children, ages 11 and 13, from a 
previous marriage, and for whom Patricia was receiving $385 
per month in child support. 

In January 1981 Patricia found employment at a dress shop 
and was initially paid $4 per hour, later increased to $4.25 per 
hour some 6 months later. Patricia voluntarily left her 
employment in June 1982 to spend more time with her children 
(after working for the dress shop approximately 1 year and 4 
months). In September 1982 Patricia resumed employment 
with a part-time job because Barton said they needed to make 
more money to cover household expenses. As a maid in the 
part-time employment, Patricia was paid $5 per hour for an 
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average workweek of 25 hours. Patricia also had additional 
part-time employment in cleaning houses. 

In October 1981, on account of an economic downturn in 
industry, Barton was discharged from his job but sought other 
business opportunities in the form of a franchise restaurant or 
bar. Barton was unemployed from October 1981 until July 
1982, when Barton acquired a 35-percent interest in a business 
which paid Barton a starting salary of $60 per week and later 
increased Barton’s salary to $500 per week in January 1983. 
During his period of unemployment from October 1981 until 
July 1982, Barton also received a distribution from a family 
trust, that is, $690 quarterly. At the time of trial in 1983, the 
trust distribution to Barton had been decreased to $444 
quarterly. During his marriage to Patricia, Barton received 
$35,000 in liquidation of a business interest acquired before his 
marriage to Patricia. Also, Barton obtained $50,000 in loans on 
life insurance. 

In the course of investigating and “attempting to develop 
business opportunities,” Barton spent substantial sums. 
Throughout Barton’s investigation of possible businesses, 
Patricia paid the majority of the household expenses. Patricia’s 
paycheck was deposited in the joint account maintained by 
Barton and Patricia, as were the child support payments for 
Patricia’s children. Occasionally Barton would give Patricia a 
check for some household expenses. 

Patricia and Barton separated in January 1983; Barton filed 
his petition on February 16, 1983; and the district court entered 
a decree of dissolution on July 8, 1983. 

The district court ordered Barton to pay alimony in the 
amount of $450 per month to Patricia for a period of 2 years. 
Barton contends that “permanent alimony” is error under the 
circumstances. At the entry of decree Barton was 30 years old, 
Patricia was 35, and both parties were in good health. 

Among factors to be considered by a court in determining 
reasonable alimony are the circumstances of the parties, 
duration of the marriage, and contributions to the marriage by 
each party. See Neb. Rev. Stat. § 42-365 (Reissue 1984). 

Although the marriage existed for only a brief duration, the 
facts substantiate that Patricia was the major provider for the 
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household, especially during the time when Barton was 
unemployed and investigating new business ventures. While 
Patricia’s earnings were deposited in a joint account with 
Barton and used for annual family expenses in excess of 
$20,000, Barton expended in excess of $63,000, which was used 
almost entirely in exploring new business interests, none of 
which materialized. 

“In determining whether alimony should be awarded, in 
what amount, and over what period of time, the ultimate 
criteria under the statute as well as under the former decisions 
of this court is one of reasonableness.” Magruder v. Magruder, 
190 Neb. 573, 576, 209 N.W.2d 585, 587 (1973). 

Determining what is reasonable alimony under given 
circumstances is never an easy task. The standard of 
reasonableness by its very nature defies clear and specific 
quantification inasmuch as the determination of 
reasonableness is directly tied to the virtually unique 
circumstances of each case. In Altschuler v. Coburn, 38 
Neb. 881, 890, 57 N.W. 836, 838 (1894), we noted that an 
attempt to give a specific meaning to the word reasonable 
is “ ‘trying to count what is not number, and measure 
what is not space.’ ” 

Gleason v. Gleason, 218 Neb. 629, 633, 357 N.W.2d 465, 468 
(1984). 

In Guggenmos v. Guggenmos, 218 Neb. 746, 359 N.W.2d 
87 (1984), we held that the division of property and the 
awarding of an attorney fee in marriage dissolution cases are 
matters initially entrusted to the sound discretion of the trial 
judge, which matters, on appeal, will be reviewed de novo on 
the record and affirmed in the absence of an abuse of the trial 
judge’s discretion. The same standard of review applies with 
respect to an issue of the reasonableness of alimony ordered by 
atrial court. In our de novo review of the record in this case, we 
conclude that the trial court did not abuse its discretion in 
decreeing that Barton pay Patricia reasonable alimony as 
indicated. 

The court awards to Patricia the sum of $500 for the services 
of her attorney regarding the appeal. 

AFFIRMED. 
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SUSAN HOWSDEN, SPECIAL ADMINISTRATOR OF THE ESTATE OF 
JUANA LEE ROLENC, DECEASED, APPELLANT, V. CLEMENT F. 
ROLENC ET AL., APPELLEES. 

360 N.W.2d 680 


Filed January 4, 1985. No. 83-637. 


1. Divorce: Abatement, Survival, and Revivor. The general rule is that an action 
for dissolution of a marriage abates upon the death of one of the parties and is 
not subject to revivor. 

2. Causes of Action: Fraud: Abatement, Survival, and Revivor. Causes of action 
for deceit or fraud survive notwithstanding the death of the person entitled to the 
same. 

3. Decedents’ Estates: Public Policy: Homicide. There is a strong public policy 
against allowing a person who commits a homicide to benefit in any way from 
the death of the victim. . 

4. Divorce: Motions to Vacate: Fraud: Homicide: Abatement, Survival, and 
Revivor. An action to vacate a decree of dissolution for fraud survives the death 
of a party whose death is the result of a homicide committed by the other party to 
the proceeding. 


Appeal from the District Court for Seward County: BRYCE 


BarTu, Judge. Reversed and remanded for further 
proceedings. 


Edward D. Hotz of Hotz, Kizer & Jahn, P.C., for appellant. 


Hyman Polsky of Bailey, Polsky, Cada & Todd, and George 
Brugh, for appellees. 


KRivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

Susan Howsden, as special administrator of the estate of 
Juana Lee Rolenc, appeals from the order of the trial court 
denying her motion for revivor filed in the marriage dissolution 
proceeding in which Juana Lee Rolenc was the petitioner and 
Clement F. Rolenc the respondent. 

The original petition in the dissolution action was filed on 
March 31, 1981. On June 12, 1981, without either of the parties 
being present in person in court, a decree of dissolution was 
entered by the trial court pursuant to an amended petition, 
affidavit, and stipulation filed by the petitioner that day. The 
decree dissolved the marriage, awarded custody of the minor 
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child of the parties to the respondent, and made no division of 
property. 

On December 2, 1981, within the 6-month period provided in 
Neb. Rev. Stat. § 42-372 (Reissue 1984), the petitioner filed an 
affidavit and motion to vacate and set aside the decree of 
dissolution. The affidavit and motion alleged that the decree 
had been obtained by fraudulent representations made by the 
respondent to the petitioner, that the parties had continued to 
live together until on or about November 20, 1981, and that the 
petitioner was not competent at the time she signed the petition, 
affidavit, and stipulation because of injuries she had sustained 
in an automobile accident. The petitioner alleged the divorce 
action was initiated only as a convenience to the respondent, as 
a means to rearrange his financial affairs, and she agreed to it 
only upon his representation they would remarry. The 
petitioner further alleged she discovered in November 1981 that 
her husband’s representations were false, that he never intended 
to remarry her, and that he intended to defraud her of her 
property rights and alimony. Although the motion sought to 
vacate the decree entirely, it is clear that the petitioner intended 
that the marriage remain dissolved and that she obtain custody 
of the minor child, child support, and a division of property. 

Juana Lee Rolenc died on May 11, 1983, 5 days before the 
hearing. The record has been enlarged to show that on October 
15, 1984, the respondent pleaded guilty to a charge of second 
degree murder in causing her death. The principal issue before 
us is whether the action to vacate the decree of dissolution for 
fraud, which abated upon the death of the petitioner, which was 
caused feloniously by the respondent, is subject to revivor. The 
appellant has also requested attorney fees for services rendered 
from the date the motion to vacate was filed up to the present 
time. 

The general rule is that an action for dissolution of a 
marriage abates upon the death of one of the parties and is not 
subject to revivor. Williams v. Williams, 146 Neb. 383, 19 
N.W.2d 630 (1945). The theory of the general rule is that the 
death of one of the parties destroys the subject matter of the 
action and that matters of alimony and property rights are only 
incidental to the main object of the action. 
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We believe the general rule is not applicable where unusual 
circumstances such as are present in this case are involved. The 
motion filed by the petitioner was premised on fraud by the 
respondent. Neb. Rev. Stat. § 25-1401 (Reissue 1979) provides 
that causes of action for any deceit or fraud shall survive, 
notwithstanding the death of the person entitled to the same. 

There is a strong public policy against allowing a person who 
commits a homicide to benefit in any way from the death of the 
victim. Neb. Rev. Stat. § 30-2354 (Reissue 1979) provides in 
part: 

(a) A surviving spouse, heir or devisee who feloniously 
and intentionally kills or aids and abets the killing of the 
decedent is not entitled to any benefits under the will or 
under this article, and the estate of the decedent passes as 
if such spouse, heir, or devisee had predeceased the 
decedent. Property appointed by the will of the decedent 
to or for the benefit of such devisee passes as if the devisee 
had predeceased the decedent. 

(b) Any joint tenant who feloniously and intentionally 
kills or aids and abets the killing of another joint tenant 
thereby effects a severance of the interest of the decedent 
so that the share of the decedent passes as his property and 
such joint tenant has no rights by survivorship. This 
provision applies to joint tenancies and tenancies by the 
entirety in real and personal property, joint accounts in 
banks, savings and loan associations, credit unions and 
other institutions, and any other form of coownership 
with survivorship incidents. 

(c) A named beneficiary of a bond, life insurance 
policy, or other contractual arrangement who feloniously 
and intentionally kills or aids and abets the killing of the 
principal obligee or the individual upon whose life the 
policy is issued is not entitled to any benefit under the 
bond, policy or other contractual arrangement, and it 
becomes payable as though such beneficiary has 
predeceased the decedent. 

(d) Any other acquisition of property or interest by the 
killer or by one who aids and abets the killer is treated in 
accordance with the principles of this section. 
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(Emphasis supplied.) 

The effect of the death of the petitioner at the hands of the 
respondent was to forestall any equitable division of the marital 
estate and to permit the respondent to retain all of the property 
for himself. 

In Jacobson v. Jacobson, 146 N.J. Super. 491, 370 A.2d 65 
(1976), the husband, who was charged with killing his wife, 
moved to abate a pending divorce action. In holding that the 
action should not abate as to the issue of equitable division of 
property, the court stated at 493-97, 370 A.2d at 66-68: 

The novel question is whether, by reason of the 
deceased wife’s inability to pursue her divorce action, her 
estate and her heirs should be deprived of her rightful 
entitlement to equitable distribution. 


. .. If the wife had lived and secured her divorce, the 
court would have dealt with the assets and property of the 
parties, allocated those in an equitable manner between 
them and then would have considered the matters of 
custody, alimony and the rest. This is now impossible, 
made so by the homicide. 


If I were to abate the issue of equitable distribution 
because the wife is dead, then no equitable distribution 
takes place because no divorce can be entered. The assets 
in the name of and held by the husband would remain his, 
undisturbed. If it should develop that he is responsible for 
his wife’s death, then he would be profiting by his own 
wrongdoing. The four children of this marriage, the heirs 
of the wife and the natural objects of her bounty, would 
thus be deprived of rights which are important property 
rights to them. 

“No one should be allowed to profit [from] his own 
wrong.” This was the law established in this state in 
Whitney v. Lott, 134 N.J. Eq. 586 [36 A.2d 888] (Ch. 
1944), announcing the legal principle that the felonious 
killer of a testator, who inherits under the last will and 
testament, cannot take; equity imposed a constructive 
trust on such inheritance in favor of the other rightful 
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heirs. The court invoked the common law principle 
against permitting one to profit by his own wrong. This 
ruling was followed in Estate of Kalfus v. Kalfus, 81 NJ. 
Super. 435 [195 A.2d 903] (Ch. 1963); Estate of Wolyniec 
v. Moe, 94 N.J. Super. 43 [226 A.2d 743] (Ch. 1967). 


Sitting in equity where we regard as valid the maxim 
that equity regards that as done which ought to be done, 
where we follow precedent that a wrongdoer should not 
profit by his own wrong, it strikes me as wrong, unfair and 
grossly inequitable to permit the husband in this case to 
thwart the intent of the Legislature to grant married 
women rights in property which they never enjoyed before 
— to recognize their contributions to marriage as wives 
and homemakers. 

I therefore hold that this case presents unusual, tragic 
facts and circumstances that call out to equity to find a 
remedy. Equitable distribution is the remedy and I will not 
abate it. The estate of the deceased wife should be added 
as a party to the action, with leave to proceed in the 
interests of her heirs. My decision is based on the tragic 
circumstances of this case. Other situations should be 
dealt with on their own peculiar facts. 

See, also, Craddock’s Adm’r v. Craddock’s Adm’r, 158 Va. 58, 
163 S.E. 387 (1932), in which the Supreme Court of Appeals of 
Virginia held that an action to set aside a judgment in a divorce 
action was subject to revivor after the deaths of the parties. 

For the reasons stated it was error for the trial court to deny 
the motion for revivor under the circumstances of this case. We 
decide only that the action should be revived in the name of the 
personal representative of Juana Lee Rolenc and allowed to 
proceed to determine whether by fraud and homicide the 
respondent deprived the petitioner of an equitable division of 
the marital estate which she would have received except for her 
death, which was caused by the respondent. All other issues, 
including the right of the personal representative to recover 
attorney fees and expenses, if any, from the respondent are 
reserved for determination by the trial court. 

The order of the trial court is reversed and the cause 


ROCKWOOD v. ROCK WOOD 21 
Cite as 219 Neb. 21 


remanded for further proceedings. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


JAMES E. ROCKWOOD, APPELLEE, V. ARLINES. ROCKWOOD, 
APPELLANT. 
360 N. W.2d 497 


Filed January 4, 1985. No. 83-773. 


1. Property Division: Appeal and Error. The division of property in marriage 
dissolution cases is a matter initially entrusted to the sound discretion of the trial 
judge, which wil! be reviewed on appeal de novo on the record and affirmed in 
the absence of an abuse of the trial judge’s discretion. 

2. Property Division. While there is no precise mathematical formula to be used in 
determining the fairness of a property division, generally speaking, awards in 
marriage dissolution proceedings vary from one-third to one-half of the value of 
the property involved, depending upon the facts and circumstances of the 
particular case. 

3. Property Division: Pensions. The trial court retains broad discretion in valuing 
pension rights and in dividing such rights between the parties. 

4. Property Division. The ultimate test for division of marital property is one of 
reasonableness. 


Appeal from the District Court for Sarpy County: GEORGE 
A. THompson, Judge. Affirmed. 


Thomas R. Wolff, for appellant. 


Michael N. Schirber of Schirber Law Offices, PC., for 
appellee. 


KRIVOSHA, C.J., WHITE, and SHANAHAN, JJ., and McCown, 
J., Retired, and BUCKLEY, D.J. 


McCown, J., Retired. 

This is a dissolution of marriage proceeding in which the wife 
has appealed from that portion of the decree making a division 
of the marital property. Appellant contends that the failure of 
the trial court to award her a portion of appellee’s military 
pension was unreasonable and an abuse of discretion. We 
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affirm the decree of the district court. 

The parties were married on November 21, 1973. The 
husband isa member of the U.S. Air Force, with approximately 
15 years of military service. He has been stationed at Offutt Air 
Force Base near Omaha, Nebraska, for approximately 5 years. 
The wife is a civilian employee at Offutt. No children were born 
of the marriage. Decree of dissolution was entered September 
9, 1983. 

The district court awarded appellant her own civil service 
pension to which she had contributed approximately $4,000, 
savings accounts and other property valued at approximately 
$5,000, alimony for 6 months in the total amount of $2,250, 
and the family home with a net value of slightly more than 
$15,000. Appellee received savings accounts and other property 
worth approximately $15,000, and his military pension, and 
was ordered to pay $500 attorney fees and costs and reimburse 
his wife approximately $500 for certain expenses. 

The division of property in marriage dissolution cases is a 
matter initially entrusted to the sound discretion of the trial 
judge, which will be reviewed on appeal de novo on the record 
and affirmed in the absence of an abuse of the trial judge’s 
discretion. Ford v. Ford, ante p. 13, 360 N.W.2d 495 (1985); 
Guggenmos v. Guggenmos, 218 Neb. 746, 359 N.W.2d 87 
(1984). While there is no precise mathematical formula to be 
used in determining the fairness of a property division, 
“ « “fslenerally speaking, awards in cases of this kind vary 
from one-third to one-half of the value of the property involved 
depending upon the facts and circumstances of the particular 
case.” ’ ” Martin v. Martin, 215 Neb. 508, 510, 339 N.W.2d 
754, 756 (1983). 

Neb. Rev. Stat. § 42-366 (Reissue 1984) requires that the trial 
court include pension and retirement plans in the marital estate. 
In this case the district court specifically awarded the entire 
value of the house to the wife “in lieu of any interest of 
Respondent in Petitioner’s military service pension or 
retirement benefits... .” 

It appears from the record that the pension will not vest until 
the husband completes 20 years of military service, which could 
not occur for approximately 5 more years. If the pension vested 
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then, it would pay approximately $625 per month for the 
balance of the husband’s lifetime only. The appellant values this 
pension at $234,000 and argues that 50 percent of that value 
should be included in the marital estate and one-fourth of the 
pension assigned to the wife. 

There is no evidence in the record as to the present value of 
the husband’s pension, nor is there any testimony that it cannot 
be valued. The wife’s pension was valued at the $4,000 she had 
contributed, although the evidence showed that the employer 
was also responsible for additional contributions. It is quite 
obvious that the value of the military pension under any 
appropriate method of valuation would be only a very small 
fraction of the amount claimed by the appellant. 

Section 42-366 requires the court to include any pension and 
retirement plans in the marital estate. It does not require each 
pension to be divided between the parties, nor does it require 
any specific method of valuation. Indeed, it is obvious that in 
many cases where husbands and wives each have pensions, the 
most practical solution may well be to assign each pension to its 
primary owner and make any necessary adjustments in the 
property division with property other than the pensions. 

We reaffirm our holding that the trial court retains broad 
discretion in valuing pension rights and in dividing such rights 
between the parties. Kullbom v. Kullbom, 209 Neb. 145, 306 
N.W.2d 844 (1981). 

The ultimate test for division of marital property is one of 
reasonableness. Burger v. Burger, 215 Neb. 699, 340 N.W.2d 
400 (1983). The property division made by the district court in 
this case was in all respects fair and reasonable and should be 
affirmed. 

The appellant’s contention that the alimony award should be 
increased to provide for expenses for the support of her 
children by a former marriage is without merit. 

AFFIRMED. 
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IN RE PETITION OF G. Kay, INC., FOR INTERPRETATION OF 
AUTHORITY. 

G. Kay, INC., APPELLANT, V. NEBRASKA PUBLIC SERVICE 
COMMISSION, APPELLEE, HERMAN Bros., INC., ET AL., 
INTERVENORS-APPELLEES. 

361 N.W.2d 182 


Filed January 4, 1985. No. 84-139. 


Public Service Commission: Appeal and Error. Where the order of the Nebraska 
Public Service Commission is not based on any evidence in the record before the 
commission, the Supreme Court, on review, will reverse such order. 


Appeal from the Nebraska Public Service Commission. 
Affirmed in part, and in part reversed. 


Lavern R. Holdeman of Nelson, Morris & Holdeman, for 
appellant. 


No appearance for appellee. 


James E. Ryan of Ryan & Williams, PC., for 
intervenors-appellees. 


KRrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


GRANT, J. 

This action is before the court on appeal from an order of the 
Nebraska Public Service Commission (hereinafter commission) 
entered February 7, 1984, interpreting a certificate of public 
convenience and necessity granted to G. Kay, Inc. (hereinafter 
G. Kay). The commission found that the certificate was 
ambiguous and that it did not authorize G. Kay to transport 
bulk cement, bulk asphalt, and bulk tar. G. Kay appeals, 
asserting that the commission had exceeded its authority and 
that its decision was arbitrary and capricious. 

On March 29, 1983, G. Kay’s certificate was extended by the 
commission to include “[t]ransportation of lumber, lumber 
products, wood products, plastic products, building and 
construction materials, and commodities dealt in or used by 
home improvement centers.” Acting in the belief that it was 
authorized to do so by its certificate, G. Kay began to haul bulk 
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cement. Subsequently, however, a cement company refused to 
load G. Kay’s trucks without an interpretation of authority. G. 
Kay then filed its petition for interpretation, requesting an 
interpretation of the words “building and construction 
materials” as used in its certificate, and a finding as to the scope 
of its authority. Herman Bros., Inc., and others intervened. The 
commission found that Herman Bros. was misled by the 
wording of the certificate and that G. Kay’s authority did not 
authorize G. Kay to transport “tar in bulk, cement in bulk or 
asphalt in bulk.” 

We first address the jurisdictional question raised in Herman 
Bros.’ brief. Herman Bros. asserts that Neb. Rev. Stat. 
§ 75-118.01 (Reissue 1981) gives “original exclusive jurisdiction 
to determine . . . the scope or meaning of a certificate” to the 
commission. Admittedly, this is true. However, Herman Bros. 
then questions the authority of this court to review an order of 
the commission interpreting a certificate. This argument is 
wholly without merit, as Neb. Rev. Stat. § 75-136 (Reissue 
1981) specifically authorizes this court to “reverse, vacate, or 
modify” an order with which a party is dissatisfied. This court 
has jurisdiction to review the commission’s order interpreting a 
certificate of public convenience and necessity. See Canada v. 
Peake, Inc., 184 Neb. 52, 165 N.W.2d 587 (1969). 

This court may reverse the findings of the Public Service 
Commission only when necessary to keep the commission 
within its authority or when the order is arbitrary or capricious. 
In re Application of Hunt Transportation, 214 Neb. 236, 333 
N.W.2d 883 (1983). As we stated in Jn re Application of 
McCarty, 218 Neb. 637, 642, 358 N.W.2d 203, 206-07 (1984), 
quoting from Nebraska Railroads of Omaha v. Nebco, Inc., 
194 Neb. 322, 231 N.W.2d 505 (1975): 

“As bearing upon the question of when the findings of the 
Commission may be held to be ‘arbitrary and [sic] 
capricious,’ it was held in Robinson v. National Trailer 
Convoy, Inc., 188 Neb. 474, 197 N.W.2d 633 (1972), that if 
there is evidence to sustain the findings of the 
Commission, this court may not intervene. It isonly where 
the findings of the Commission are against all the evidence 
that this court may hold the Commission’s findings are 


26 219 NEBRASKA REPORTS 


arbitrary and [sic] capricious. The test, we believe, is best 
summarized in In re Lincoln Traction Co., 103 Neb. 229, 
171 N.W. 192 (1919), wherein this court stated the rule to 
be: ‘This court upon appeal cannot disturb findings of the 
commission, unless it appears that some requirements of 
the law have been violated or disregarded, or that the 
result reached cannot reasonably be derived from the facts 
proved.’ ” 

We have such a case before us and must therefore affirm in part 

and in part reverse. 

The commission, in its opinion and findings, found that bulk 
cement was not included in G. Kay’s authority because it is 
generally not hauled to or from “home improvement centers.” 
This finding is not based on any evidence in the record. The 
words “home improvement centers” cannot be read to limit 
“building and construction materials” but, rather, must be read 
as limiting the word “commodities” in the following phrase, to 
wit, “commodities dealt in or used by home improvement 
centers.” As stated in Rapid Film Service, Inc. v. Bee Line 
Motor Freight, 181 Neb. 1, 4-5, 146 N.W.2d 563, 565-66 (1966): 

We believe the correct interpretation of the language 
involved herein, in context, is that the word “and” means 
along with, also, or as well as. The word “and” is “A 
conjunction connecting words or phrases expressing the 
idea that the latter is to be added or taken along with the 
first.” Black’s Law Dictionary (4th Ed.), p. 112. See, 
Cincinnati Enquirer, Inc. v. American Sec. & Trust Co., 
107 Ohio App. 526, 160 N.E.2d 392; Carter v. Keesling, 
130 Va. 655, 108 S.E. 708; Porter v. Moores, 4 Heisk. 
(Tenn.) 16. Although there is a diversity of authority on 
this subject, the word “or” may be substituted for the 
word “and” depending upon the context of the language. 
See Carlsen v. State, 127 Neb. 11, 254 N.W. 744. 

Here, as in Rapid Film Service, there are separate, specific 
grants of authority, the last two of which are separated by the 
word “and.” The latter authority given is to transport 
commodities, but that word is limited by the words “dealt in or 
used by home improvement centers.” “Building and 
construction materials” set out a specific category of items 
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which may be hauled. 

At the hearing on the petition for interpretation, testimony 
was elicited from three expert witnesses called by G. Kay. These 
witnesses testified that asphalt in bulk and cement in bulk were 
“building and construction materials.” There was no testimony 
to the contrary from either the intervenors or the commission 
staff. No brief was submitted in behalf of the commission. 
There was no evidence upon which to base a finding that 
“building and construction materials” did not include bulk 
cement, bulk asphalt, and bulk tar. As such, the findings of the 
commission are arbitrary and capricious, and must be reversed. 

The commission found that “lumber, drywall, panelling, tar 
in containers, nails, fly ash in containers, cement in bags, sand 
in bulk, gravel in bulk, and asphalt in containers are within the 
scope of the commodities description granted in M-12764, 
Supplement 2.” That finding was supported by the evidence 
and is affirmed. The commission further held that G. Kay’s 
certificate, as interpreted, did not include “tar in bulk, cement 
in bulk, or asphalt in bulk.” In so limiting G. Kay’s certificate, 
the commission was in error, and its order is reversed and G. 
Kay’s certificate is construed to include the right to transport 
the items named in the certificate, and the interpretation 
thereof, including bulk tar, bulk cement, and bulk asphalt. 

AFFIRMED IN PART, AND IN PART REVERSED. 
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VINCENT J. MALONE, JR., APPELLEE AND CROSS-APPELLANT, V. 


CHARLES L. BENSON, DIRECTOR, DEPARTMENT OF 
CORRECTIONAL SERVICES, ET AL., APPELLANTS AND 
CROSS-APPELLEES. 


Barry LEE ABBOTT ET AL., APPELLEES, V. CHARLES L. BENSON, 


DiRECTOR, DEPARTMENT OF CORRECTIONAL SERVICES, 
APPELLANT. 
361 N.W.2d 184 


Filed January 4, 1985. 
Nos. 84-193, 84-265, 84-266, 84-267, 84-268, 84-269, 84-270, 84-271, 84-272. 


Criminal Law: Prisoners: Probation and Parole. Neither mandatory good time 
earned pursuant to Neb. Rev. Stat. § 83-1,107 (Reissue 1981) nor meritorious 
good time earned pursuant to Neb. Rev. Stat. § 83-1,107.01 (Reissue 1981) is 
automatically forfeited upon revocation of parole. Such forfeiture must occur 
upon either the recommendation of the chief executive officer of the facility to 
which the offender is entrusted or the parole administrator, depending upon who 
has custody at the time of revocation, subject to approval of the director of the 
Department of Correctional Services. Once forfeited or withheld, good time 
credits may be Esstoted to the offender in like manner. 

. Pursuant to Neb. Rev. Stat. §§ 83-1,107 and 
83-1, 107. 01 (Reissue 1981), the Board of Parole merely has the right to make 
recommendation of forfeitures of good time when the offender is in the custody 
of the Board of Parole. The discretion referred to by statute vests solely in the 
chief executive officer of the facility when the offender is in the custody of the 
Department of Correctional Services and in the parole administrator when the 
offender is in the custody of the Board of Parole, in each instance subject to the 
approval of the director of the Department of Correctional Services. 


Appeal from the District Court for Lancaster County: 


JEFFRE CHEUVRONT and DONALD E. ENbacott, Judges. 
Affirmed. 


Paul L. Douglas, Attorney General, and Sharon M. 


Lindgren, for appellants. 


Dennis R. Keefe, Lancaster County Public Defender, and 


Richard L. Goos, Special Deputy Public Defender, for 
appellees, and Vincent J. Malone, Jr., pro se. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 


SHANAHAN, and GRANT, JJ. 
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KRIVOSHA, C.J. 

Each of these consolidated appeals presents to the court once 
again questions concerning the proper interpretation of 
Nebraska “good time” laws. See Neb. Rev. Stat. §§ 83-1,107, 
83-1,107.01, and 83-1,123 (Reissue 1981). Specifically, the 
questions presented are: (1) Upon revocation of an offender’s 
parole, is all of the offender’s good time automatically forfeited 
as aresult of such revocation? and (2) If revoked, can such good 
time ever be restored? ; 

The cases involved herein began in two different ways. Case 
No. 84-193 (Malone) began as a habeas corpus action but was 
later amended to seek declaratory relief. The remaining eight 
cases, Nos. 84-265 through 84-272 (Abbott), tried to a different 
district judge, were initially brought as declaratory judgment 
actions. In Malone the district judge concluded that good time 
earned pursuant to § 83-1,107 (mandatory good time) and 
§ 83-1,107.01 (meritorious good time) was not automatically 
forfeited when an offender’s parole was revoked. In Abbott the 
district judge concluded that good time forfeited upon 
revocation of parole could later be restored at the discretion of 
the chief executive officer of the facility where the offender was 
held, subject to the approval of the director of the Department 
of Correctional Services. The cases were then consolidated for 
briefing and argument to this court. We believe that the decision 
of the district judge in each case was correct, and for that reason 
the judgments in all cases are affirmed. 

The district judge in Malone observed: 

It is unfortunate that there is so much uncertainty 
surrounding the entire area of the good time laws. Such 
provisions should be definite, unambiguous and easy to 
compute. When those trained and experienced in the law 
find it difficult to ascertain the true meaning of these 
statutes, one can understand the frustration of those to 
whom they apply. 
Having been called upon to interpret good time laws in 
Nebraska with some regularity, we are in sympathy with the 
views expressed by the district judge. Unfortunately, the 
confusion arises from more than one area. In part, the statutes 
themselves are not as clear and concise as they might be. 
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Occasionally, the same words are used with an intent that they 
mean different things. 

The confusion in these matters begins with § 83-1,123, which 
in pertinent part reads as follows: 

(1) A parolee whose parole is revoked shall: (a) Be 
recommitted for the remainder of his maximum prison 
term, deducting the period served on parole prior to the 
violation; and (b) be treated as an escaped prisoner until 
apprehended and returned to the Department of 
Correctional Services. 

The Attorney General, at the request of the director of the 
Department of Correctional Services, interpreted § 83-1,123(1) 
to mean that when a parole was revoked, all of the parolee’s 
“sood time” earned to that date was automatically forfeited, 
that once forfeited it could not be restored, and that the parolee 
was required to serve the remainder of his maximum prison 
term without regard to any good time earned prior to the date 
of revocation pursuant to either § 83-1,107 or § 83-1,107.01. 
The Attorney General understandably reached that conclusion 
because of language contained in the case of Lytle v. Vitek, 203 
Neb. 825, 280 N.W.2d 654 (1979). In Lytle, supra at 828, 280 
N.W.2d at 656, we said: 

That statute [§ 83-1,123] specifically deals with a 
parolee whose parole is revoked. It requires that such a 
prisoner be recommitted for the remainder of his 
maximum prison term, deducting only the period served 
on parole prior to the violation. The statute by its terms 
establishes a new prison term, wiping out any previous 
credits except for discretionary reparole. 

(Emphasis supplied.) That language in the opinion was dicta. 

On further reflection, as we read § 83-1,123, we find it to 
mean that absent any other statute, specifically §§ 83-1,107 and 
83-1,107.01, and absent any other action which may be 
imposed, one whose parole is revoked is to be recommitted for 
the balance of his maximum term. Section 83-1,123, however, 
does not exist in a vacuum. While the term “maximum term” is 
earlier defined in the act, see Neb. Rev. Stat. § 83-170(4) 
(Reissue 1981), it is obvious that the use of the phrase 
“maximum prison term” is merely a starting point from which 
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the time that an offender must be in custody, either by 
incarceration or by parole, is computed. While the Lyéle 
opinion indicated that “a prisoner [must] be recommitted for 
the remainder of his maximum prison term, deducting only the 
period served on parole prior to the violation,” § 83-1,123 does 
not contain the word “only.” “Only” was supplied by the court, 
and not by the statute. 

Furthermore, it is apparent that the term “maximum term” 
as defined by § 83-170(4) does not absolutely define the time 
when an offender must be released from custody. Section 
83-170(4) reads as follows: “Maximum term shall mean the 
maximum sentence provided by law or the maximum sentence 
imposed by a court, whichever is shorter.” While that seems 
fairly clear on its face, anyone familiar with the laws regarding 
prison terms knows that neither a judge nor an offender can 
know with certainty the day upon which the offender will be 
released from custody when he is sentenced, notwithstanding 
the fact that the judge has imposed a “maximum term.” The 
reason for this is that-there are other statutes which impact upon 
that term. Those statutes must be read in connection with 
§ 83-1,123. “ ‘It is the duty of the court, as far as practicable, 
to give effect to the language of a statute and to reconcile the 
different provisions of it so they are consistent, harmonious, 
and sensible” ” State v. Black, 195 Neb. 366, 367-68, 238 
N.W.2d 231, 233 (1976). See, also, Van Patten v. City of 
Omaha, 167 Neb. 741, 94 N.W.2d 664 (1959). Further, the 
fundamental rule in construing statutes is that they shall be 
construed in pari materia and from their language as a whole to 
determine the intent of the Legislature. All subordinate rules 
are mere aids in reaching this fundamental determination. Jmus 
v. Bead Mountain Ranch, Inc., 183 Neb. 343, 160 N.W.2d 171 
(1968). 

Sections 83-1,107 and 83-1,107.01 are two statutes which 
must be read with § 83-1,123. Section 83-1,107 imposes upon 
the chief executive officer of a facility the obligation to reduce 
all sentences for good behavior in accordance with the schedule 
set out therein. The total of the reductions are then credited in 
two ways: (1) against the offender’s minimum term, to 
determine the date of the offender’s eligibility for release on 
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parole; and (2) against the offender’s maximum term, to 
determine the date when the offender’s discharge from the 
custody of the State becomes mandatory. 

Section 83-1,107.01 provides that “[iJn addition to the 
reductions provided in section 83-1,107 [mandatory good 
time], an offender shall receive, for faithful performance of his 
assigned duties, a further reduction . . . .” This is what is 
oftentimes referred to as “meritorious good time.” Unlike 
mandatory good time, which is deducted from both the 
minimum and the maximum terms, meritorious good time is 
only deducted from the maximum term, thereby further 
advancing the date of the offender’s ultimate date of discharge 
from custody, even though the maximum term imposed by the 
court remains the same. 

Both §§ 83-1,107 and 83-1,107.01 grant to the chief 
executive officer of the facility, subject to the approval of the 
director of the Department of Correctional Services, the right 
to forfeit, withhold, and restore either mandatory good time or 
meritorious good time. 

If, then, § 83-1,123 is read together with the provisions of 
§§ 83-1,107 and 83-1,107.01, as it must be, we believe that one 
must reach the conclusion that the revocation of parole and 
recommitment to a facility does nothing more than return the 
offender to a facility to serve “his maximum prison term,” 
however that is ultimately computed. The offender is required 
to return to the facility to serve the balance of his maximum 
term in the same manner as he was initially ordered to the 
facility by the trial court to serve his maximum term. Both 
terms are subject to statutory credits. It might have been better 
if a phrase other than “maximum prison term” had been used in 
§ 83-1,123. That, however, does not change either the meaning 
or the effect of § 83-1,123 as it relates to § 83-1,107 or 
§ 83-1,107.01. 

Section 83-1,123 further provides that in addition to 
receiving credit for the time the offender has already served 
prior to parole while in the facility, he is to receive credit toward 
ultimate discharge for time on parole prior to revocation. In 
neither instance, when the offender is initially sentenced or 
when his parole is revoked, is any mention made of § 83-1,107 
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or § 83-1,107.01. By the same token, however, nothing in 
§ 83-1,107 or § 83-1,107.01 gives any indication that the 
statutes are not to apply in the case of a parole revocation. If 
that was the intention of the Legislature, it was not so provided, 
and it is not the province of this court to read into the statutes 
words which are not there in order to fill alleged gaps. See State 
v. Havorka, 218 Neb. 367, 355 N.W.2d 343 (1984). 

Sections 83-1,107 and 83-1,107.01 are clear and 
unambiguous. They provide that in every instance an offender 
is subject to the forfeiture, withholding, and restoration 
provisions of §§ 83-1,107 and 83-1,107.01 without regard to 
whether the offender is in a facility or on parole. They likewise 
unequivocally and without ambiguity grant to the chief 
executive officer of the facility, when the offender is in a facility, 
or the parole administrator, when the offender is.on parole, the 
initial authority to forfeit, withhold, and restore both 
mandatory good time and meritorious good time. Nothing is 
said anywhere about automatic revocation. To the extent that 
our decision in Lytle v. Vitek, 203 Neb. 825, 280 N.W.2d 654 
(1979), is to the contrary, it is overruled. Neither mandatory 
good time earned pursuant to § 83-1,107 nor meritorious good 
time earned pursuant to § 83-1,107.01 is automatically 
forfeited upon revocation of parole. Such forfeiture must occur 
upon either the recommendation of the chief executive officer 
of the facility to which the offender is entrusted or the parole 
administrator, depending upon who has custody at the time of 
revocation, subject to approval of the director of the 
Department of Correctional Services. Once forfeited or 
withheld, good time credits may be restored to the offender in 
like manner. The decisions of both district judges were correct 
in that regard. 

One further point is deserving of comment as we attempt to 
set out the manner in which good time laws are to be 
administered. In the case of Riker v. Vitek, 203 Neb. 719, 279 
N.W.2d 876 (1979), we correctly observed that the Board of 
Parole may recommend to the Director of Correctional 
Services that good time be forfeited. This was in connection 
with an offender who was in the custody of the Board of Parole. 
That statement was correct and reflected the language of 
~ §§ 83-1,107(3) and 83-1,107.01(3). In concluding the opinion 
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we said: “The statutes of the State of Nebraska grant the Board 
of Parole absolute discretion with regard to forfeiting, 
withdrawing [sic], or restoring good time when it is determined 
that misconduct has occurred.” Riker v. Vitek, supra at 726, 
279 N.W.2d at 880. That statement is not correct and should be 
disregarded. The Board of Parole merely has the right to make 
recommendation when the offender is in the custody of the 
Board of Parole. The discretion referred to by statute vests 
solely in the chief executive officer of the facility when the 
offender is in the custody of the Department of Correctional 
Services and in the parole administrator when the offender is in 
the custody of the Board of Parole, in each instance subject to 
the approval of the director of the Department of Correctional 
Services. 

Appellee Malone has filed a cross-appeal raising issues 
involving equal protection. In view of our disposition of the 
case, we need not consider the cross-appeal. The decision of 
each of the district courts is in all respects affirmed. 

AFFIRMED. 


IN RE CONTEMPT OF EVERETT SILEVEN. 

STATE OF NEBRASKA EX REL. PAUL L. DOUGLAS ET AL., 
APPELLEES, V. FAITH BAPTIST CHURCH OF LOUISVILLE, 
NEBRASKA, ET AL., APPELLANTS. 

361 N.W.2d 189 


Filed January 4, 1985. No. 84-375. 


1. Contempt: Final Orders. A coercive sanction arises out of a civil contempt, is 
not final in nature, and is not appealable. 

2. : . Asentence in a contempt case which is limited to imprisonment 
for a definite period operates not as a remedy coercive in its nature but solely as 
punishment for the completed act of disobedience, and is appealable. 

3. Contempt. A sentence in a prosecution for contempt, except that committed in 
open court, which is wholly punitive, may properly be imposed only in 
proceedings instituted and tried as for criminal contempt. 

4. Contempt: Constitutional Law. In criminal contempt proceedings the accused is 
entitled to due process of law and is presumed to be innocent, cannot be 


IN RE CONTEMPT OF SILEVEN 35 
Cite as 219 Neb. 34 


compelled to testify against himself or herself, and must be advised of the nature 
of the charges. 

5. Contempt. A criminal sanction is invalid if imposed in a proceeding that is 
instituted and tried as a civil contempt. 

6. Contempt: Statutes: Words and Phrases. In Neb. Rev. Stat. § 25-2121 (Reissue 
1979), when referring to the willful disobedience of any lawful order of the 
court, the word “willful” means the violation was committed intentionally, with 
knowledge that the act was in violation of the court order. 


Appeal from the District Court for Cass County: RONALD E. 
REAGAN, Judge. Reversed and remanded for further 
proceedings. 


Charles E. Craze of Gibbs & Craze Co., and Owen Giles, for 
contemner Sileven. 


Ronald D. Moravec, Cass County Attorney, for appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

On September 11, 1979, the district court for Cass County 
enjoined the defendants from operating a private school until 
such time as they complied with the Nebraska statutes and rules 
and regulations of the State Department of Education 
governing the approval of schools. That injunction order was 
affirmed by this court. State ex rel. Douglas v. Faith Baptist 
Church, 207 Neb. 802, 301 N.W.2d 571 (1981), appeal 
dismissed 454 U.S. 803, 102 S. Ct. 75, 70 L. Ed. 2d 72. 

Ronald D. Moravec, the county attorney of Cass County 
and one of the parties in this action, filed a motion on October 
27, 1983, seeking a citation of Everett Sileven for willful 
contempt of court for violation of the order of injunction. A 
bench warrant was issued for the arrest of Sileven to appear and 
answer a charge of civil contempt. The contemner finally did 
appear, and, following various hearings which were concluded 
on April 26, 1984, the court found the contemner to be in 
“willful contempt” of the court. It then ordered him to be 
confined in the Cass County jail for a period of 8 months. In 
doing so the court stated: “The previous sanction in this case is 
a punitive sanction and was four months. The sanction I impose 
today is eight months.” 


36 219 NEBRASKA REPORTS 


The only suggestion by the court of any conditions attached 
to the jail sentence was that if Sileven furnished proof in the 
next week or so that all of the children of the Faith Christian 
School were to be enrolled in an approved school, and if he 
furnished a $10,000 bond, he would be released from jail until 
September 1, at which time he would be required to reenter jail 
to serve the balance of his term. Additionally, if the Faith 
Christian School was then in compliance with the laws and 
regulations, the court would approve a work release program. 
However, at a later date during the hearing on a motion for a 
new trial, the court, in referring to those conditions, stated: 
“[Bjut it was in no means meant to purge Mr. Sileven of the 
punitive sanctions.” 

In his appeal Sileven assigns as error that his constitutional 
right to notice was violated in that he was informed that he was 
to answer a charge of civil contempt, whereas he was adjudged 
guilty of criminal contempt, and that the court incorrectly 
found that he was guilty of willful disobedience when in fact his 
sincerely held religious beliefs made it impossible to comply 
with the injunctive order. 

At the outset it is necessary that we deal with the appellee’s 
challenge to the jurisdiction of the court. He insists that the 
contempt was civil in nature because the sanction imposed was 
coercive in nature. A coercive sanction arises out of a civil 
contempt, is not final in nature, and is not appealable. A 
punitive sanction takes on the nature of a final order. It stems 
from a criminal contempt and is appealable. In re Contempt of 
Liles, 216 Neb. 531, 344 N.W.2d 626 (1984). 

However, we disagree with the appellee’s characterization of 
these proceedings. The “sentence” imposed was final and 
absolute and without conditions. 

In the coercive sanction . . . the contemner holds the keys 
to his jail cell, in that the sentence is conditioned upon his 
continued noncompliance. The punitive sanction is much 
like the sentence in a criminal case, in that it is absolute 
and not subject to mitigation if the contemner alters his 
future conduct toward thecourt.... 
Liles, supra at 534, 344 N.W.2d at 628-29. 
If the sentence is limited to imprisonment for a definite 
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period, the defendant is furnished no key, and he cannot 
shorten the term by promising not to repeat the offense. 
Such imprisonment operates, not as a remedy coercive in 
its nature, but solely as punishment for the completed act 
of disobedience. 

Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 442-43, 31 

S. Ct. 492, 55 L. Ed. 797 (1911). 
Criminal contempt . . . is punitive . . . serves to vindicate 
the authority of the court, and cannot be ended by any act 
of the contemnor. . . . [W]e conclude that the order before 
us is criminal. The order imposes an unconditional fine . . 
. . It does not permit appellant to purge itself and remove 
the sanction by compliance with the court’s . . . order. The 
contemnor does not “carr[y] the keys of his prison in his 
own pocket,” and therefore the fine “operates not as a 
remedy coercive in its nature, but solely as punishment for 
the completed act of disobedience.” 

(Citations omitted.) Southern Railway Company v. Lanham, 

403 F.2d 119, 124-25 (Sth Cir. 1968). 

We conclude that although the contempt proceedings were 
noticed as a civil contempt, may very well have been intended as 
acivil contempt, and were conducted as a civil contempt, in that 
the contemner was not advised of his rights against 
self-incrimination, the sanction imposed was very definitely 
criminal in nature. It was a final, appealable order. This 
disposes of the jurisdictional challenge and we can move on to 
the contemner’s initial assignment of error. 

A sentence in a prosecution for contempt, except that . 
committed in open court, which is wholly punitive, may 
properly be imposed only in proceedings instituted and tried as 
for criminal contempt. In such proceedings the accused is 
entitled to due process of law and is presumed to be innocent, 
cannot be compelled to testify against himself or herself, and 
must be advised of the nature of the charges. Cooke v. United 
States, 267 U.S. 517, 45 S. Ct. 390, 86 L. Ed. 767 (1925); 
Gompers v. Bucks Stove & Range Co., supra. A criminal 
sanction is invalid if imposed in a proceeding that is instituted 
and tried as a civil contempt. Southern Railway Company v. 
Lanham, supra. 
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Although our conclusions set forth above require a reversal 
of this case, we will address briefly the contemner’s second 
assignment of error. 

Neb. Rev. Stat. § 25-2121 (Reissue 1979) authorizes the 
prosecution for criminal contempt of any person guilty of 
willful disobedience of any lawful order of a court. Although 
this court has not ruled on the meaning of willfulness as used in 
that statute, it has said the word “willful” as used in Neb. Rev. 
Stat. § 83-184 (Reissue 1981), making a willful failure to return 
to custody a crime, meant only intentional, not accidental or 
involuntary. State v. Gascoigen, 191 Neb. 15, 213 N.W.2d 452 
(1973). And in State v. Coca, 216 Neb. 76, 341 N.W.2d 606 
(1983), we held that the term “intentional” was synonymous 
with willful in proving the defendant was intentionally 
possessing marijuana. “Intentionally means ‘willfully’ or 
‘purposely,’ and not accidentally or involuntarily.” /d. at 81, 
341 N.W.2d at 610. 

Similarly, in other jurisdictions where willfulness is an 
essential element of contempt, the courts have defined it to 
mean a deliberate or intimidating violation, as opposed to 
accidental or inadvertent, Falstaff Brewing Corp. v. Miller 
Brewing Co., 702 F.2d 770 (9th Cir. 1983), or a volitional act 
done by one who knows or should have known that his conduct 
is wrongful. United States v. Baker, 641 F.2d 1311 (9th Cir. 
1981). 

Taken together, it appears “willful” means the violation was 
committed intentionally, with knowledge that the act was in 
violation of the court order. The record fully supports the 
conclusion that Sileven knew he was violating the court’s order 
and that he chose to intentionally violate it. The fact that he felt 
he found a reason in the form of his conscience does not detract 
from the fact that he acted “willfully.” 

Further, as this court pointed out in Sileven v. Tesch, 212 
Neb. 880, 326 N.W.2d 850 (1982), sincerely held beliefs are 
insufficient to justify continually flouting the law. 

It is Sileven’s choice to continue violating the lawful orders 
of the court which has resulted in his being held in 
contempt of court. We specifically found that the state’s 
right to regulate schools, including the Faith Baptist 
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Church school, was a reasonable regulation and did not 
impose an unreasonable burden upon Sileven’s religious 
beliefs, nor violate his first or ninth amendment rights. 
Sileven is simply wrong if he believes that he may 
consistently and continually flout the law by merely 
declaring that it is contrary to his religious beliefs, no 
matter how sincerely held. The extent to which the state 
must set aside its laws in order to accommodate religious 
beliefs is not to be determined, under our form of 
government, by the individual but, rather, by the court; 
and once this is determined by the court, as it has been in 
this matter, it may not be ignored or rejected by the 
individual without subjecting the individual to 
appropriate penalties. 


Id. at 886, 326 N.W.2d at 853-54. 
The contemner’s second assignment of error is without merit. 
However, for the reasons set forth above, it is necessary to 
reverse the judgment of the district court. 


Consequently, a criminal sanction is invalid if imposed in 
proceedings that are instituted and tried as a civil 
contempt. . . . The usual procedure is to reverse the 
citation for contempt and remand it to the trial court in 
order that a proper civil penalty can be imposed or in order 
that a criminal proceeding can be conducted. 


Southern Railway Company v. Lanham, 403 F.2d 119, 125 (Sth 
Cir. 1968). This is the procedure which we order to be followed 


The judgment of the district court is reversed, and the cause 
is remanded for further proceedings consistent with this 
opinion. 


REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


40 219 NEBRASKA REPORTS 


TATANKA SAPANAJIN, APPELLANT, V. DARRELL JOHNSON, SHERIFF, 
ET AL., APPELLEES. 
360 N.W.2d 500 


Filed January 4, 1985. No. 84-535. ° 


1. Sentences. The good time provisions of 1975 Neb. Laws, L.B. 567, were not 
applicable to persons who started their sentences prior to the effective date of the 
act, absent approval of the Board of Pardons. 

2. Speedy Trial. The unexplained delay between arrest and arraignment or 
preliminary hearing does not demonstrate a violation of the right of speedy trial 
in the absence of prejudice. 


Appeal from the District Court for Cheyenne County: JOHN 
D. Knapp Judge. Affirmed. 


Thomas M. Sonntag of John Peetz, P.C., for appellant. 


William C. Luben, Deputy Cheyenne County Attorney, for 
appellees. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


WHITE, J. 

Tatanka SapaNajin appeals to this court from the denial by 
the district court for Cheyenne County of his habeas corpus 
application for release from custody of the Cheyenne County 
sheriff and various other persons, including a state parole 
officer. Essentially, two assignments of error are urged. First, 
that the trial court erred in determining that the state parole 
authorities’ hold was valid and, second, that a delay of 6 days 
from the time of the arrest to the arraignment in the county 
court entitles appellant to be released from custody and the 
underlying charges dismissed. : 

Appellant, SapaNajin, was arrested at approximately 1 a.m. 
on May 15, 1984, in a business establishment in Sidney, 
Nebraska. The business was not open, and SapaNajin was 
found hiding in an alcove in the building by several Sidney 
police officers. 

SapaNajin was taken into custody and questioned, and as a 
result of the questioning was determined to be the same person 
as Jessee Travis Rouse, a parolee from the Nebraska Penal and 
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Correctional Complex. He was delivered to the custody of the 
Cheyenne County sheriff at approximately 4:15 a.m. The 
preliminary charges were suspected burglary and possession of 
acontrolled substance. A complaint was filed by the Cheyenne 
County attorney on May 18, 1984, and the accused was first 
brought before a magistrate on May 21. 

On May 15, 1984, the Cheyenne County authorities received 
a telex message at approximately 2 p.m. from the parole 
administrator in North Platte instructing the sheriff as follows: 
“HOLD SUBJECT WITHOUT BOND FOR PAROLE 
VIOLATION.” 

Sometime thereafter, a formal “Apprehension-Detention 
Request” was received by the Sidney police from the 
Department of Correctional Services. The document was dated 
May 15, 1984. 

Appellant does not question the right of the Sidney police to 
arrest him and to deliver him to the sheriff. As to the first 
assignment, he claims that he was not subject to the lawful 
control of the state parole authorities on the date of his arrest. 
Appellant had been previously sentenced to a term of from 16 
to 20 years’ imprisonment effective from May 29, 1971, and 
paroled in January of 1982. 

The appellant contends the provisions of 1975 Neb. Laws, 
L.B. 567, should be applied retrospectively and therefore his 
mandatory release date from incarceration had passed on the 
date of the arrest and the detention based on a parole hold was 
unlawful. Each party concedes that if L.B. 567 is not applied 
retrospectively, the appellant was subject to the control of the 
parole authorities. In Boston v. Black, 215 Neb. 701, 340 
N.W.2d 401 (1983), we decided that the good time provisions of 
L.B. 567 were not applicable to persons who started their 
sentences prior to the effective date of the act, absent approval 
of the Board of Pardons, which the appellant has not obtained. 
Appellant was at all times lawfully confined and was not 
entitled to habeas corpus relief. 

Since the relief requested cannot be granted, it is not 
necessary to discuss the second assignment, except to note that 
while not condoning an excessive delay between arrest and 
arraignment before a magistrate, that unexplained delay 
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between arrest and arraignment or preliminary hearing does 
not demonstrate a violation of the right of speedy trial in the 
absence of prejudice. See State v. Ellis, 184 Neb. 523, 169 
N.W.2d 267 (1969). No showing of prejudice was made in the 
habeas corpus hearing. 
The decision of the trial court is affirmed. 
AFFIRMED. 


RICHARD BOHATY AND IRENE BOHATY, APPELLEES, V. LLOYD A. 

BRIARD AND WAYNE E. BRIARD, DEFENDANTS AND THIRD-PARTY 

PLAINTIFFS, APPELLANTS AND CROSS-APPELLEES, LUMIR ADRIAN 

JEDLICKA, CONNIE JEDLICKA, DOROTHY C. JEDLICKA, AND 

LuMIR JEDLICKA, THIRD-PARTY DEFENDANTS, APPELLEES AND 
CROSS-APPELLANTS, GRACE R. JEDLICKA ET AL., THIRD-PARTY 

DEFENDANTS, APPELLEES, VERNON BRIARD AND STELLA BRIARD, 

THIRD-PARTY DEFENDANTS, APPELLANTS AND CROSS-APPELLEES. 

361 N.W.2d 502 


Filed January 11, 1985. No. 82-553. 


1. Waters. Surface waters are waters which appear upon the surface of the ground 
in a diffused state, with no permanent source of supply or regular course, which 
ordinarily result from rainfall or melting snow. Diffused surface waters may be 
dammed, diverted, or otherwise repelled, if necessary, in the absence of 
negligence. 

. Alteration of natural drainage is acceptable only where the interests of 

good husbandry are served, circumstances are such that alteration is necessary, 

and the particular alteration is reasonable under all the circumstances present. 


Appeal from the District Court for Colfax County: JoHNC. 


WHITEHEAD, Judge. Affirmed in part, and in part reversed with 
directions. 


Edward Asche, for appellants. 


Larry J. Karel, for appellees Lumir Adrian Jedlicka et al. 
and Grace R. Jedlicka et al. 


George E. McNally, for appellees Bohaty. 


BOHATY v. BRIARD 43 
Cite as 219 Neb. 42 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

Due to the complex nature of events surrounding the 
serpentine Bohaty-Briard ditch, the following map should be 
examined in conjunction with the factual recitation and claims 
of the parties regarding tracts in Section 4, Township 17 North, 
Range 4 East of the 6th PM., Colfax County, Nebraska. 


WW 


Lumia & Dorotiy JEDLICKA Grace a. & CLay Josep & MARCELLA 
NSSHR 4-17-44 MARTIN JEDLICKA Maca 
NWKSEK 4-17-4 NEWSEK 4-17-4 


Vil 


Briann Brorners Brtarp Bromers Mito Mastny Er Ux 
Bowaty SEKSWK 4-17-4 SHMSEK -17-4 SEKSEK 4-17-4 


Initially, Richard and Irene Bohaty, owners of tract IV, sued 
for an injunction to require Lloyd A. (now deceased) and 
Wayne E. Briard, owners of tracts V and VI, to remove an 
earthen dam obstructing the flow of water in the Bohaty-Briard 
ditch, a natural watercourse. 

Briards impleaded 11 parties alleged to have an interest in the 
litigation, including Lumir A. and Dorothy Jedlicka (tract I), 
Grace and Clay Jedlicka (tract II), and Joseph and Marcella 
Maca (tract III), and sought an injunction prohibiting 
discharge of waste irrigation water. 

Bohatys stipulated with Briards and Jedlickas that the ditch 
east of Bohatys’ and through Briards’ and Jedlickas’ will be 
deepened and widened to carry the necessary flow of water and 
the obstruction removed, and so maintained. Consequently, 
Bohatys did not participate in the trial. Additionally, Macas 
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were dismissed from the lawsuit and no appeal taken. 

The pleadings of the parties admit that the obstruction 
initially placed in the Bohaty-Briard ditch had been constructed 
in a natural watercourse. See Neb. Rev. Stat. § 31-202 (Reissue 
1984) (“Any depression or draw two feet below the surrounding 
lands and having a continuous outlet to a stream of water, or 
river or brook shall be deemed a watercourse.”). 

As indicated on the map, the Bohaty-Briard ditch entered 
tract IV from the west, crossed northeasterly into tract I, 
looped southward and entered tract V, turned and reentered 
tract I, and crossed back into tract V, thence southward to the 
Platte River. 

For more efficient farming Lumir Jedlicka and Briards 
eliminated the horseshoe curves from the Bohaty-Briard ditch. 
Removal of the horseshoes caused a new drain course roughly 
following the boundary between tracts I and V. Jedlicka also 
leveled tract I to permit irrigation with a fall from west to east 
and constructed a reuse pit in the southeast corner of tract I to 
collect waste irrigation water. Water from the reuse pit flowed 
onto Briards (tract V) in the Bohaty-Briard ditch. Tract II was, 
likewise, leveled for irrigation with a west-to-east fall. Leveling 
tract II slightly elevated the west side of this tract. Tract II 
naturally drains onto tract III and eventually into a ditch 
located at some point beyond tract III. However, no water from 
tract II presently enters the Bohaty-Briard ditch. 

Briards complain that the irrigation leveling north of their 
land on tracts I and II has diverted onto their land surface water 
which normally drained eastward across tracts II and III. 

Lumir Jedlicka (tract I) contends that no water, surface or 
irrigation, would ever reach tract III from tract I; rather, the 
entire flow from tract I entered the Bohaty-Briard ditch at 
points within tract I or at points within tract VI, where water 
flowed through a low-lying area crossing tracts I, II, and VI. 

James McMeekin, a licensed engineer for Briards, testified 
that approximately 60 of the 80 acres in tract I drained into the 
Bohaty-Briard ditch at points within tract I. Water from the 
remaining 20 acres located in the northeast quadrant of tract I 
drained easterly across tract II and entered a ditch on tract III as 
a conduit to another ditch on the east boundary of tract II, 
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thence into the Platte River. 

Tract I was leveled to allow irrigation in a west-to-east 
direction, but also to eliminate a number of low areas or 
potholes where water had collected and stood. 

On the east side of tract I there is a depression caused by the 
elevation of the west side of tract II. Such elevation obstructs 
eastward flow from tract I so that water collects on the east side 
of tract I and eventually drains into the reuse pit in the southeast 
corner of the tract. 

Jim Coen, a licensed engineer, testified that drainage from 
the entire 80 acres in tract I entered the Bohaty-Briard ditch. 
Part of the drainage entered the ditch by way of a swale at 
points in tract VI, while part entered at points within tract I. 
Thus, drainage from tract I entered tract VI through a low-lying 
area traversing tracts I, II, and VI in a southeasterly direction. 
The relative contour lines of the tracts, as well as interpolative 
data, indicate that at least 50 to 60 of the 80 acres in tract I drain 
through this gently sloping swale. Lumir Jedlicka testified that 
he has had problems farming, when his tractor occasionally 
became stuck in the aforementioned soggy, low-lying area. The 
location where Jedlicka encountered such difficulty coincides 
with the area designated by Coen as the swale traversing tracts I, 
II, and VI. Aerial photographs depict heavier and greener 
foliage along the fence line between tracts I and II, where water 
naturally flowed prior to the leveling in tract II. Such dense 
foliage is attributable to water collecting in the swale along the 
boundary of tracts I and II. This swale or low-lying area does 
not meet the statutory definition of a watercourse set forth in 
§ 31-202. 

The district court found that 60 acres of the 80 acres in tract I 
normally drained into the Bohaty-Briard ditch. Based on that 
finding, the district court issued a mandatory injunction 
requiring Briards to remove any obstruction from the 
Bohaty-Briard ditch and enjoined the Jedlickas (tract I) from 
discharging waste irrigation water upon Briards. 

Briards contend there has been error (1) in issuance of the 
mandatory injunction for removal of obstruction in the 
Bohaty-Briard ditch, because any obstruction had been 
removed at the time of trial in accordance with the parties’ 
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stipulation; (2) in finding that approximately 60 of the 80 acres 
in tract I normally drained into the Bohaty-Briard ditch; (3) in 
allowing Jedlickas (tract II) to drain water on Briards’, because 
there is no evidence of such drainage and, therefore, no issue in 
the proceedings; (4) in not ordering removal of the obstruction 
on tract II so that drainage continued to flow easterly across 
tract II; and (5) in taxing costs against the appellants. 

Jedlickas (tract I) cross-appeal and assign as error the district 
court’s (1) finding that only 60 of the 80 acres of tract I drained 
into the Bohaty-Briard ditch; (2) failing to recognize that an 
owner may drain land into any natural watercourse; (3) 
enjoining discharge of waste irrigation water on Briards’ 
property, because the source of some waste irrigation water was 
land owned by persons who are not parties to the lawsuit; and 
(4) taxing costs to Jedlickas. 

We dispose of several assignments of error by noting that the 
briefs do not contain argument on certain errors assigned by the 
parties. Argument is “[a]n effort to establish belief by a course 
of reasoning.” Black’s Law Dictionary 98 (Sth ed. 1979). 
Because the assignments of error are not supported by 
accompanying argument in the briefs, but are mere statements 
of general dissatisfaction with conclusions reached by the trial 
court, we will not speculate about the reasoning behind 
dissatisfaction of the parties. Without argument and authority 
in support of an advocated position, speculation is 
unavoidable. Consequently, we need not respond to Briards’ 
assignments of error concerning absolution of the owners of 
tract II from liability for irrigation water. Likewise, we do not 
address the question of costs taxed to the parties. See, Neb. Ct. 
R. 9D(1)(d) (Rev. 1983); Flakus v. Schug, 213 Neb. 491, 329 
N.W.2d 859 (1983). In a similar manner we have disposed of 
Briards’ and Jedlickas’ remaining but unargued assignments of 
error. 

Apart from the rules of practice, Briards’ assignment of 
error with regard to the mandatory injunction requiring 
removal of the dam-obstruction from the Bohaty-Briard ditch 
is without merit. The mandatory injunction is simply judicial 
recognition of the stipulation entered by the parties and 
prepared with their participation and consent. Briards cannot 
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complain about entry of an order which is the consequence of 
their own efforts. It has long been settled in the State of 
Nebraska that a party cannot complain of error which he has 
invited. Langenheim v. City of Seward, 200 Neb. 740, 265 
N.W.2d 446 (1978). 

Briards’ complaint about the finding that 60 of the 80 acres 
in tract I drained into the Bohaty-Briard ditch is resolved by the 
presence of evidence sufficient to sustain a finding by the 
district court and now made by this court. 

Concerning drainage from tract I across tract II into tract 
III, the water moved in a diffused state across the boundaries. 

Surface waters are waters which appear upon the surface 
of the ground in a diffused state, with no permanent 
source of supply or regular course, which ordinarily result 
from rainfall or melting snow. 


... Diffused surface waters may be dammed, diverted, 
or otherwise repelled, if necessary, in the absence of 
negligence. 

Kuta v. Flynn, 182 Neb. 479, 481, 483, 155 N.W.2d 795, 797-98 

(1968). See, also, Nichol v. Yocum, 173 Neb. 298, 113 N.W.2d 

195 (1962). 
{W]hen diffused surface waters are concentrated in 
volume and velocity and flow into a natural depression, 
draw, swale, or other drainway, the rule as to diffused 
surface waters does not apply. .. . “{A] natural drainway 
must be kept open to carry the water into the streams, and 
as against the rights of the upper proprietor, the lower 
proprietor cannot obstruct surface water when it has 
found its way to and is running in a natural drainage 
channel or depression... .” 

Nichol v. Yocum, supra at 306, 113 N.W.2d at 200. See, also, 

Paasch v. Brown, 190 Neb. 421, 208 N.W.2d 695 (1973). 

Coen, Jedlickas’ expert witness, presented the only 
testimony about the low-lying area through which water flowed 
eastward across tracts I and II. There was absolutely no 
testimony that there was any flow of water concentrated in 
volume and velocity to the extent that drainage lost its character 
as surface water. Therefore, Briards have failed to show that the 
owners of tract II could not repel surface water draining onto 
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tract I. 

Regarding the drainage dispute about the 20 acres in tract I, 
Coen concluded that all water from tract I eventually entered 
the Bohaty-Briard ditch after coursing southeastward into tract 
II and then southward into tract VI. Briards have failed to meet 
the burden of factually establishing a watercourse or natural 
drain from tract I to tract II and, therefore, are not entitled to 
injunctive relief. See Grint v. Hart, 216 Neb. 406, 409, 343 
N.W.2d 921, 924 (1984) (“[A] party seeking an injunction must 
establish by competent evidence every controverted fact 
necessary to entitle him to relief.”). 

The experts testified that the reuse pit constructed in the 
southeast corner of tract I is sufficient to hold all irrigation 
runoff incidental to the cultivation on tract I. There is no claim 
that Jedlickas were negligent and no evidence that Briards 
sustained damage as a result of irrigation waters. The primary 
dispute exists with respect to additional surface waters resulting 
from the land leveling. There is no question that the reuse pit is 
adequate to accommodate waste irrigation water. 

“An owner of land has the right in the interest of good 
husbandry to drain ponds or basins thereon of a 
temporary character, and which have no natural outlet or 
course of flow, by discharging the waters thereof by 
means of an artificial channel into a natural surface-water 
drain on his own property, and through such drain over 
the land of another proprietor in the general course of 
drainage in that locality, even though the flow in such 
natural drain is thereby increased over the lower estate, 
and provided that this is done in a reasonable and careful 
manner and without negligence.” 
Nickman v. Kirschner, 202 Neb. 78, 82, 273 N.W.2d 675, 678 
(1979). According to Briards’ expert witness, leveling tract I 
added to the area presently drained into the Bohaty-Briard 
ditch across Briards’ property. The additional volume of water 
which resulted from the collection of surface waters in an 
artificial drain constructed for the purpose of draining 
temporary ponds or basins is a burden which a subservient 
estate (Briards) must accept. See Nickman v. Kirschner, supra. 
Neb. Rev. Stat. § 31-201 (Reissue 1984) provides: 
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Owners of land may drain the same in the general 
course of natural drainage by constructing an open ditch 
or tile drain, discharging the water therefrom into any 
natural watercourse or into any natural depression or 
draw, whereby such water may be carried into some 
natural watercourse; and when such drain or ditch is 
wholly on the owner’s land, he shall not be liable in 
damages therefor to any person or corporation. 

If Jedlickas, owners of tract I, had not leveled their land to 
drain in a southerly direction, the elevation of the west side of 
tract II would have rendered the east part of tract I unfarmable. 
The question is whether the alteration of drainage on tract Iisin 
the “general course of natural drainage” as used in § 31-201. 

This appears to be a question of first impression in Nebraska 
inasmuch as this court has never interpreted the phrase “in the 
general course of natural drainage.” It is uncontroverted that 
the reuse pit drains into a natural watercourse that reaches the 
Platte River. The remainder of Section 17 also drains in the 
same general direction to the Platte River. Although conflicting 
testimony was presented with regard to the direction of the 
drainage in question, we find that the testimony of the 
Jedlickas’ expert is particularly persuasive when taken in 
conjunction with the testimony of Lumir Jedlicka that a 
low-lying area or draw exists and runs in a southeasterly 
direction on tract I through which diffused surface waters 
eventually reached the Bohaty-Briard ditch in tract V1. 

If we accept that 20 acres of tract I did drain southeasterly 
directly through the low-lying area and eventually reached the 
Bohaty-Briard ditch in tract VI, we conclude that Jedlickas’ 
altering the drainage pattern on tract I provided an earlier entry 
of water from the 20 acres in the northeast quadrant of tract I. 
Such altered drainage was within the general course of drainage 
within the meaning of § 31-201. The only effect of the altered 
drainage was entry of water from 20 acres at a point upstream 
from the area where drainage would have eventually entered the 
Bohaty-Briard ditch had such upstream entry not been 
constructed. It is clear that the natural watercourse 
(Bohaty-Briard ditch) into which waters from tract I are 
drained is the only drain reasonably available to Jedlickas. The 
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drainage along the eastern part of tract I is consistent with the 
general course of drainage throughout the area involved. 
Jedlickas were entitled to drain the property as they did. 

By our holding we do not state or imply that the alteration of 
natural drainage patterns pursuant to § 31-201 will be legally 
acceptable in every case. Alteration of natural drainage is 
acceptable only where the interests of good husbandry are 
served, circumstances are such that alteration is necessary, and 
the particular alteration is reasonable under all the 
circumstances present. As expressed in Templeton v. Huss, 57 
Ill. 2d 134, 141, 311 N.E.2d 141, 145-46 (1974): 

[I]t is sufficient to say that our cases do not support the 
defendants’ contention that they had an unlimited right to 
increase the rate or amount of surface-water runoff 
flowing onto plaintiff’s land, regardless of the cause or 
extent of the increase. 

Interference with natural drainage has been limited to 
that which was incidental to the reasonable development 
of the dominant estate for agricultural purposes. . . . 

The question which must be confronted is whether the 
increased flow of surface waters from the land of the 
defendants to that of the plaintiff... was beyond a range 
consistent with the policy of reasonableness of use which 
led initially to the good-husbandry exception. 

Further, in Delano v. Collins, 49 Ill. App. 3d 791, 795, 364 
N.E.2d 716, 720 (1977), relying on Templeton, the court held: 
“Both the text of the opinion [7empleton] and the general rules 
of law would place upon plaintiffs a burden of proof that the 
acts of the defendants were beyond a range consistent with the 
policy of reasonable use.” The holding in Delano is consistent 
with our rule set forth in Grint v. Hart, 216 Neb. 406, 343 
N.W.2d 921 (1984). 

We reverse the district court’s judgment regarding the 
injunction placed upon the Jedlickas’ drainage of their 20 acres 
in tract I and hold that the Jedlickas may properly drain surface 
waters from tract I into the Bohaty-Briard ditch. Further, the 
injunction against Jedlickas regarding waste irrigation water is 
incorrect and must be dissolved inasmuch as there has been no 
showing that Briards have sustained injury caused by waste 
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irrigation water. See Peters v. Langrehr, 188 Neb. 480, 197 
N.W.2d 698 (1972). Consequently, the district court’s 
injunctions regarding drainage of the 20 acres in tract I and 
waste irrigation water from tract I shall be dissolved in 
accordance with this opinion. In all other respects the judgment 
of the district court is affirmed. 

AFFIRMED IN PART, AND IN PART 

REVERSED WITH DIRECTIONS. 


CRAIG CHRISTOPHER ET AL., APPELLEES, V. THEODORE EVANS ET 
AL., APPELLANTS. 
361 N.W.2d 193 


Filed January 11, 1985. No. 83-663. 


1, Contracts: Fraud. A party who has been induced to enter into a contract by a 
material misrepresentation has, upon discovery of such misrepresentation, an 
election of remedies: either to affirm the contract and sue for damages or to 
disaffirm the contract and be reinstated to the induced party’s position which 
existed before entry into the contract. 

2. Words and Phrases. Conceal means to hide, secrete, or withhold from the 
knowledge of others; to withdraw from observation; to withhold from utterance 
or declaration; to cover or keep from sight; or to prevent discovery. The word 
conceal pertains to affirmative action likely to prevent or intended to prevent 
knowledge of a fact and has reference to some advantage to the concealing party 
or a disadvantage to some interested party from whom the fact is withheld. 


Appeal from the District Court for Johnson County: 
RONALD E. REAGAN, Judge. Reversed and remanded with 
directions. 


Thomas L. Morrissey of Morrissey & Morrissey, for 
appellants. 


Michael L. Munch of Hascall, Jungers & Garvey, for 
appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
and SHANAHAN, JJ., and CoLwELL, D.J., Retired. 
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SHANAHAN, J. 

Theodore and Betty Evans appeal the judgment of the 
district court for Johnson County rescinding a contract for the 
purchase of a residence by Craig and Kimberly Christopher. 
The trial court found that Evanses had unintentionally 
concealed a latent condition of the premises, set aside the real 
estate contract, and ordered Evanses to return Christophers’ 
downpayment made pursuant to the contract. We reverse and 
remand with directions. 

In 1970 the Evanses purchased a home at 630 North 3d Street 
in Tecumseh, Nebraska. Between 1970 and 1973 the Evanses 
had a local masonry contractor, Keith Weber, work on the 
house’s foundation on account of a water problem. Rain from 
the house’s downspouts would collect in a gap adjacent to the 
foundation and leak into the house through the north basement 
wall. Part of Weber’s work consisted of installing vertical 
“J-beams” parallel with the basement walls. Three-inch 
I-beams to support the north basement wall were anchored in 
the floor and ceiling joists. 

Although Weber completed the described work, Evanses 
periodically placed dirt in the recurring depression next to the 
foundation. Ifthe fill was not adequately maintained, a gully or 
trough formed along the north wall of the foundation and 
collected rainwater. Evanses maintained such fill, sloped away 
from their house. 

Two of the Evanses’ children had a bedroom in the basement 
after 1976. Inthe winter of 1979 Evanses decided to build a new 
home and listed the house in question for sale. After nearly 2 
years’ unsuccessful offering for sale, Evanses listed their house 
with another realtor, Dan Sullivan, and told Sullivan about the 
“water problem.” Sullivan showed the house to two prospective 
purchasers, Lee Hartwell and Bob Creighton. Hartwell 
observed the “supports” along the basement walls and detected 
a basement odor he attributed to a water problem. Creighton 
looked at the house in August 1980, saw cracks in the basement 
walls and the supports along the basement walls, and noticed a 
musty odor in the basement. 

Sullivan told Evanses that “something was going to have to 
be done to these basement walls” or Evanses would have to 
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make “one heck of a concession in the selling price.” Theodore 
Evans contacted Weber to “dress up the north wall.” In August 
1981 Weber proceeded to backplaster the north wall, which had 
a bow or bulge in it. When Weber finished plastering, the north 
wall was unpainted and a light color. Other basement walls were 
painted green. The J-beams remained in place and uncovered. 

In early September 1981 the Christophers, along with the 
wife of Craig Christopher’s employer, were shown the house by 
Sullivan. Craig Christopher testified he saw no cracks or water 
spots in the plastered area of the basement or on the floors. 
Sullivan told the Christophers “that they [Evanses] had 
evidently had problems, but as far as he knew, that they had 
been repaired and the walls were stable.” According to Craig 
Christopher, the presence of the “reinforcement beams” 
indicated “there had been a problem in the past,” because the 
I-beams were placed to prevent “bowing” of the walls. 

According to Christophers and Evanses, there were several 
discussions about the continual necessity of hauling dirt as fill 
along the house’s foundation to “prevent possible damage or 
leakage” in the basement. The last such conversation about fill 
and the foundation occurred at the office of Evanses’ attorney 
just before Christophers and Evanses signed an installment sale 
contract regarding the house. The contract called for a purchase 
price of $49,500, with a downpayment of $9,900. 

Craig Christopher never placed any fill along the house’s 
foundation. During late spring of 1982, Christophers 
encountered severe water problems in the basement, especially 
along the north wall. Unable to reach an agreement with the 
Evanses, Christophers filed their petition on September 27, 
1982, and moved out of the house on November 9, 1982. 

In their petition Christophers alleged that Evanses had 
attempted to conceal evidence of the house’s water leakage by 
painting and replastering one wall and that the “failure of the 
[Evanses] to disclose the structional [sic] deficiencies of the 
premises also are [sic] tantamount to fraud.” Christophers’ 
petition concluded with a prayer for rescission of the contract 
with Evanses and return of payments made under the contract. 

Evanses filed a counterclaim seeking judgment against 
Christophers for amounts due under the contract of sale. 
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The district court found “the concealment of the condition 
of the north wall, albeit unintentional, raised a duty on the part 
of Evans’ [sic] and their agents to affirmatively advise 
prospective purchasers of the latent condition.” As a result of 
its finding, the district court held the Christopher-Evans 
contract to be rescinded and ordered that Evanses return the 
downpayment by Christophers. 

Evanses contend there was no concealment of the “water 
problem” in connection with the sale of their house to 
Christophers. 

The law of misrepresentation is well settled in Nebraska. A 
party who has been induced to enter into a contract by a 
material misrepresentation has, upon discovery of such 
misrepresentation, an election of remedies: either to affirm the 
contract and sue for damages or to disaffirm the contract and 
be reinstated to the induced party’s position which existed 
before entry into the contract. See, Gitsche/ v. Sauer, 212 Neb. 
454, 323 N.W.2d 93 (1982); Russo v. Williams, 160 Neb. 564, 71 
N.W.2d 131 (1955). Christophers have elected rescission and 
restitution. Because an action to rescind a contract is equitable 
in character, we review the record de novo, which means we will 
reach an independent conclusion without reference to the 
findings of the trial court. Russo v. Williams, supra. 

Christophers rely on the rule stated in Hauck v. Samus, 212 
Neb. 25, 28, 321 N.W.2d 68, 70 (1982): 

Although a vendor of real property is not guilty of fraud 
for failure to disclose material, latent defects which are 
unknown to him, where the evidence shows he was aware 
of circumstances from which a reasonable inference could 
be drawn that he either knew or should have been aware of 
the fact that latent, defective conditions existed, he is 
liable to the purchaser. 

The applicable rule is found in Linton v. aneidon, 98 Neb. 
834, 839, 154 N.W. 724, 725-26 (1915): 

“Tf, with the intent to deceive, either party to a contract of 
sale conceals or suppresses a material fact, which he is in 
good faith bound to disclose, this is evidence of and 
equivalent to a false representation, because the 
concealment or suppression is in effect a representation 
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that what is disclosed is the whole truth. The gist of the 
action is fraudulently producing a false impression upon 
the mind of the other party; and if this result is 
accomplished, it is unimportant whether the means of 
accomplishing it are words or acts of the defendant, or his 
concealment or suppression of material facts not equally 
within the knowledge or reach of the plaintiff.” 

See, also, Wolford v. Freeman, 150 Neb. 537, 35 N.W.2d 98 

(1948). 

There is no doubt that in Nebraska 
“Ta]ls between vendor and purchaser, where material 

facts and information are equally accessible to both, and 
nothing is said or done which tends to impose on the 
purchaser or to mislead him, the failure of the vendor to 
disclose such facts does not amount to actionable fraud; 
but where such facts are known by the vendor and he 
knows them to be not within reach of the reasonably 
diligent attention, observation and judgment of the 
purchaser, and they are such as would readily mislead the 
purchaser as to the true conditions of the property, the 
vendor is bound to disclose such facts.” 

(Citation omitted.) Wolford v. Freeman, supra at 545, 35 

N.W.2d at 102-03. See, also, Dargue v. Chaput, 166 Neb. 69, 88 

N.W.2d 148 (1958). If defects are concealed, they are latent. 

Dargue v. Chaput, supra. 

The question raised in the present case is whether Evanses 
concealed facts they were bound to disclose. Christophers argue 
that Evanses’ plastering the basement wall concealed the true 
condition behind the wall—the existence of a water problem. 
On the other hand, Evanses argue that Christophers were at all 
times aware that there was a water problem involving the 
basement. 

Conceal means “To hide, secrete, or withhold from the 
knowledge of others. To withdraw from observation; to 
withhold from utterance or declaration; to cover or keep from 
sight. To hide or withdraw from observation, cover or keep 
from sight, or prevent discovery of.” Black’s Law Dictionary 
261 (Sth ed. 1979). 

In Mitchell v. Locurto, 79 Cal. App. 2d 507, 514, 179 P.2d 
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848, 851-52 (1947), the court defined conceal as follows: 

The word “conceal” pertains to affirmative action 
likely to prevent or intended to prevent knowledge of a 
fact. (Restatement of the Law, Contracts, § 471, p. 891 et 
seq.; Restatement of the Law, Restitution, § 8, p. 32 et 
seq.; 8 Words and Phrases, Perm. Ed., 328-341.) It has 
reference to some advantage to the concealing party or a 
disadvantage to some interested party from whom the fact 
is withheld. 

Although much attention is directed to plastering a leaky, 
cracked basement wall, the water problem actually originated 
outside the house along the foundation. Evanses made no 
representation regarding the extent of the water problem or 
damage. The cause of the basement water problem was 
collection of rain in a depression outside and along the 
foundation of the house. More serious consequences of the 
water problem—for example, the bulge or bow in the north 
basement wall and placement of the I-beams to alleviate the 
problem—were actually observed by Christophers. 

Having seen the effects of the “water problem,” 
Christophers possessed material information about existence 
of the problem. Existence of the water problem, therefore, was 
not concealed. Christophers admit Theodore Evans suggested 
placing fill along the foundation of the house “to prevent 
possible damage or leakage.” “ ‘Where one is put upon inquiry, 
he is charged with notice of all of such facts as he would have 
learned by reasonable inquiry.” ” Nathan v. McKernan, 170 
Neb. 1, 17-18, 101 N.W.2d 756, 767 (1960). Evans’ suggestion 
concerning fill along the foundation and the possibility of 
damage or leakage can hardly be characterized as a maneuver 
designed to prevent knowledge or discovery of a water . 
problem. On the contrary, Evans’ suggestion informed and 
alerted Christophers to the fact that the problem persisted even 
at the day the contract of sale was signed—a fact not only 
within the reach of the Christophers but actually grasped by 
them. Moreover, the suggestion by Evans negates intent to 
deceive, a necessary element for fraud by concealment. Under 
the circumstances, one who is aware of a potential problem 
with the subject matter of a contract cannot enter the contract 
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and later complain when the potential problem becomes a 
reality. For Christophers, there could be no misrepresentation 
of a material fact already known to them. 

The judgment of the district court is incorrect and is 
reversed. These proceedings are remanded to the district court 
with directions to dismiss the petition of the Christophers. 

REVERSED AND REMANDED WITH DIRECTIONS. 


HAVELOCK BANK OF LINCOLN, A CORPORATION, APPELLANT, V. F. 
Pace Woops JI AND F. Pace Woops II, DOING BUSINESS AS 
Woops Bros. REALTY, APPELLEES. 

361 N.W.2d 197 


Filed January 11, 1985. No. 83-693. 


1. Fraud. The essential elements required to sustain an action for fraudulent 
misrepresentation are, generally speaking, that a representation was made as a 
statement of fact, which was untrue and known to be untrue by the party making 
it, or else recklessly made; that it was made with intent to deceive and for the 
purpose of inducing the other party to act upon it; and that he did in fact rely on 
it and was induced thereby to act to his injury or damage. 


2. . Fraud is never presumed, but must be established by the party alleging it 
by clear and satisfactory evidence. 
3. . The fraud involved in the misrepresentation must relate to a present or 


preexisting fact, and generally may not be predicated on an inference concerning 
any event in the future or acts to be done in the future unless such representations 
as to future acts are falsely and fraudulently made with an intent to deceive. 

4. Trial: Judgments. Upon the trial of questions of fact by the court, it shall not be 
necessary for the court to state its finding, except, generally, for the plaintiff or 
defendant, unless one of the parties request it, with a view of excepting to the 
decision of the court upon the questions of law involved in the trial; in which 
case the court shall state in writing the conclusions of fact found separately from 
the conclusions of law. Neb. Rev. Stat. § 25-1127 (Reissue 1979). 

5. Judgments. A general finding that the judgment should be for a certain party 
warrants the conclusion that the trial court found in his favor on all issuable 
facts. 

6. Judgments: Appeal and Error. The findings of the court in a law action in which 

a jury is waived have the effect of a verdict of a jury and will not be disturbed on 

appeal unless clearly wrong. 

: . Ina law action tried without a jury, it is not within our province: 
to resolve evidentiary conflicts or to weigh evidence; rather, it is our obligation 
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to review the judgment entered in light of the evidence and to consider the 
evidence in that light most favorable to the successful party, resolving all 
conflicts in his favor and granting him the benefit of every inference which is 
reasonably deducible therefrom. 


Appeal from the District Court for Lancaster County: DALE 
E. FAHRNBRUCH, Judge. Affirmed. 


Edward F. Carter, Jr., and Dana Baker of Barney, Carter & 
Johnson, P.C., for appellant. 


Terry R. Wittler of Cline, Williams, Wright, Johnson & 
Oldfather, for appellees. 


BOSLAUGH, WHITE, and GRANT, JJ., and McCown, J., 
Retired, and CoLweLL, D.J., Retired. 


CoLWELL, D.J., Retired. 

This is a law action by Havelock Bank of Lincoln, 
plaintiff-appellant (hereafter Bank), against F Pace Woods II 
and FE. Pace Woods II, doing business as Woods Bros. Realty 
(hereafter Woods), for false representations concerning 
ownership of land inducing the Bank to loan $10,000 to Tartan 
Construction Company (hereafter Tartan) and its president, 
Duane R. Stewart (hereafter Stewart), secured by Tartan’s 
assignment of proceeds from the sale of the real estate as 
thereafter received. by Woods, the closing agent. Tartan is a 
bankrupt. Jury trial was waived. Judgment was entered for 
“defendant.” The Bank appeals, assigning two errors that we 
consider together: (1) The trial court’s failure to apply the 
correct measure of damages, and (2) The trial court’s finding 
that the plaintiff failed to prove its damages with reasonable 
certainty. 

The essential elements required to sustain an action for 
fraudulent misrepresentation are, generally speaking, that a 
representation was made as a statement of fact, which was 
untrue and known to be untrue by the party making it, or else 
recklessly made; that it was made with intent to deceive and for 
the purpose of inducing the other party to act upon it; and that 
he did in fact rely on it and was induced thereby to act to his 
injury or damage. Fraud is never presumed, but must be 
established by the party alleging it by clear and satisfactory 
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evidence. Erftmier v. Eickhoff, 210 Neb. 726, 316 N.W.2d 754 
(1982). 

Although not directly addressed by either party, we first 
examine the status and effect of the judgment entered, as taken 
from the judge’s trial docket and later recorded in the court’s 
journal as follows: 

The “assignment” in this case was of money consisting 
of the “proceeds” of the purchase price of this sale of 
certain property. The plaintiff having failed to prove what 
that amount was and therefore with research [sic] 
certainty its damages, judgment should be and hereby is 
entered in favor of the defendant and against the plaintiff. 
Costs taxed to plaintiff. 

No formal journal entry or judgment was prepared and 
filed. Neither party requested the court to make specific 
findings of fact and conclusions of law as provided in Neb. Rev. 
Stat. § 25-1127 (Reissue 1979): 

Upon the trial of questions of fact by the court, it shall 
not be necessary for the court to state its finding, except, 
generally, for the plaintiff or defendant, unless one of the 
parties request it, with a view of excepting to the decision 
of the court upon the questions of law involved in the trial; 
in which case the court shall state in writing the 
conclusions of fact found separately from the conclusions 
of law. 

From the assigned errors and supporting argument, it 
appears that appellant Bank assumes that the trial court madea 
finding for the Bank on all elements and issues of liability, 
overlooking the possibility that the judgment, as entered, was a 
general finding in favor of Woods on all issues, as is discussed in 
Burgess v. Curly Olney’s, Inc., 198 Neb. 153, 156, 251 N.W.2d 
888, 890 (1977): 

“It shall not be necessary for the court to state its 
finding, except, generally, for the plaintiff or defendant, 
unless one of the parties request it. § 25-1127, R.R.S. 
1943. 

“Where no section 25-1127, R.R.S. 1943, request has 
been made, the correct rule is: If there is a conflict in the 
evidence, this court in reviewing the judgment rendered 
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will presume that controverted facts were decided by the 
trial court in favor of the successful party and the findings 
will not be disturbed unless clearly wrong. 

“A general finding that the judgment should be for a 
certain party warrants the conclusion that the trial court 
found in his favor on all issuable facts. 

“The rules stated in the three immediately preceding 
syllabi are not made inapplicable merely because in 
addition to the general finding the trial court also 
mentioned certain matters specifically.” 

“The sufficiency of a writing claimed to be a judgment is to 
be tested by its substance rather than its form.” 46 Am. Jur. 2d 
Judgments § 64 at 359 (1969). 

As a judicial practice, a specific finding for the prevailing 
party is desirable; however, such is not required and, in the 
absence of a request for such findings, we examine this 
judgment as recorded. We conclude that the recitation therein, 
“judgment should be and hereby is entered in favor of the 
defendant and against the plaintiff,” was a final order and a 
general finding for judgment in favor of Woods on all issuable 
facts, and the other findings concerning damages do not affect 
or change.that general finding for Woods. 

The findings of the court in a law action in which a jury is 
waived have the effect of a verdict of a jury and will not be 
disturbed on appeal unless clearly wrong. South Sioux City Star 
v. Edwards, 218 Neb. 487, 357 N.W.2d 178 (1984). See, also, 
Steinauer v. Sarpy County, 217 Neb. 830, 353 N.W.2d 715 
(1984). 

In a law action tried without a jury, it is not within our 
province to resolve evidentiary conflicts or to weigh 
evidence; rather, it is our obligation to review the 
judgment entered in light of the evidence and to consider 
the evidence in that light most favorable to the successful 
party, resolving all conflicts in his favor and granting him 
the benefit of every inference which is reasonably 
deducible therefrom. 

(Syllabus of the court.) Grubbs v. Kula, 212 Neb. 735, 325 
N.W.2d 835 (1982). 
The conflict in the evidence generally relates to the 
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conclusions and intent of the parties. The court could find these 
facts. During the period 1976-79, Tartan, acting through 
Stewart, built several homes in the Skyline Rolling Hills Second 
Addition (hereafter Skyline Addition) to Lincoln, Nebraska, 
owned and developed by Woods Investment Company 
(hereafter WIC), solely owned by F. Pace Woods II, who also » 
did business as Woods Bros. Realty. Tartan often financed its 
building expenses through the commercial department of 
plaintiff Bank, generally in this manner: Stewart personally 
purchased building lots from WIC; Tartan obtained a 
construction loan from another lender, secured a buyer, and 
contracted for the sale of the lot and a home to be built. Tartan 
then arranged the building expense financing with the Bank and 
delivered a copy of the sales contract to the Bank along with 
Tartan’s assignment of sales proceeds as security in an amount 
equal to the loan. The amount of the loan generally was about 
half of the difference between the contract sales price and the - 
construction loan. Woods Bros. Realty was the exclusive listing 
agent for Tartan in the Skyline Addition; Woods would endorse 
his consent to the assignment as an accommodation to the 
borrower and as required by the Bank. 

On June 12, 1979, Sharon Aden, an agent for Woods Bros. 
Realty, and her husband bought a lot in the Skyline Addition 
directly from WIC; they arranged for a loan covering the cost 
of the lot and the construction of a home to be built by Tartan. 
As a supporting loan document, they executed an offer to 
purchase the house and lot for $83,500. For reasons not clear in 
the evidence the offer to purchase shows Stewart as seller; 
Woods Bros. Realty is designated as the escrow holder to close 
the sale. On June 25, 1979, Tartan arranged a $10,000 building 
expense loan with the Bank and delivered a copy of the offer to 
purchase along with an assignment of proceeds bearing Woods’ 
consent endorsement. The assignment with consent 
endorsement was on a form prepared by the Bank for its use 
and convenience; its relevant parts are as follows: 

ASSIGNMENT 
WHEREAS, the undersigned TARTAN CON- 
STRUCTION COMPANY, hereinafter referred to as 
party of the first part, has applied for a certain loan from 
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HAVELOCK BANK, Lincoln, Nebraska, hereinafter 
referred to as second party; and 

WHEREAS, said party of the first part is the owner of 
a certain real estate property known as 1509 Trelawney 
Drive, situated in Lincoln, Lancaster County, Nebraska, 
which said property first party has contracted to sell 
through its agent, Woods Bros. Realty. 

NOW THEREFORE, in consideration for the granting 
of said loan by party of the second part to party of the first 
part, and as collaterial [sic] security for said loan, party of 
the first part desires to and does herewith assign, transfer 
and convey to the second party the sum of Ten Thousand 
and No/100ths--------------- ($10,000.00) DOLLARS of 
the proceeds of the purchase price of the sale of the above 
described real estate, and Woods Bros. Realty, agent for 
first party, does hereby consent and agree to said 
Assignment. 

THIS ASSIGNMENT is executed by party of the first 
part this 25th day of June, 1979. 


TARTAN CONSTRUCTION COMPANY 


By: /s/ Duane R. Stewart 
(Duane R. Stewart, President) 

Woods Bros. Realty, agent for party of the first part, 
hereby consents to the above Assignment of the sum of 
Ten Thousand and No/100ths------------ ($10,000.00) 
DOLLARS, of the proceeds of the purchase price of the 
sale of the above described real estate to Havelock Bank, 
Lincoln, Nebraska, in accordance with the terms of the 
Assignment herein. 

WOODS BROS REALTY 


By: /s/ F Pace Woods II 


Tartan did not complete the Adens’ house; the Adens had paid 
Woods $500, part of which was returned to them. Woods 
received no other funds related to either the assignment or the 
Aden contract. 


The Bank contends that the recitation in the assignment that 


Tartan was the owner of the property at 1509 Trelawney Drive 
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was a false representation of title, knowingly made by Woods 
with the intent to deceive the Bank, and that the Bank relied 
upon that false statement in making the loan to Tartan to its 
damage. Both parties agree that the assignment was a security 
assignment of the proceeds from the sale of the property; this is 
included as a finding in the court’s judgment. Woods argues 
that his consent to the assignment was nothing more than that, 
that any representations or recitations in the assignment proper 
were not attributable to him, and that he made no 
representation of title to the Bank. 

Concerning the element of a false statement, Woods testified 
that he had executed at least 12 other consents to assignment of 
proceeds forms for Tartan; that he understood his duty under 
the consent was to honor the assignment of proceeds in favor of 
the Bank upon closing the sale; that when Stewart presented the 
consent forms, Woods routinely executed them as an 
accommodation to Stewart for his bank loan application; and 
that he did not examine the contents of the assignments. Woods 
further testified this procedure was followed in this case. He 
stated that at that time he did not know who owned the 
property described in the form and that he did not intend to 
make any representation to the Bank as to the ownership of the 
described property. The president of the Bank testified that he 
had no reason to think that Woods intended to defraud the 
Bank. The Bank produced no evidence meeting the test of clear 
and convincing, other than the written instruments, that Woods 
represented to the Bank that Tartan was the owner of the 
property, that Woods knew that Tartan was not the owner, and - 
that he intended to deceive the Bank. The evidence shows that 
any representation of title in the assignment was made by 
Tartan; that Woods’ responsibility was fiduciary in nature, 
related to the future closing of the sale and distribution of sale 
proceeds, including the assigned interest in favor of the Bank; 
that all this was known by the Bank; and that it relied upon 
Woods’ faithful performance of that trust. 

The fraud involved in the misrepresentation must relate to 
a present or preexisting fact, and generally may not be 
predicated on an inference concerning any event in the 
future or acts to be done in the future unless such 
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representations as to future acts are falsely and 
fraudulently made with an intent to deceive. 
Smith v. Wrehe, 199 Neb. 753, 758, 261 N.W.2d 620, 624 
(1978). 

Plaintiff Bank failed to prove that Woods knowingly made 
any statement or representation of a present or preexisting fact 
that Tartan was the owner of the property at Trelawney Drive or 
that Woods’ execution of the consent to assignment of proceeds 
was either untrue or made with the intent to deceive the Bank. It 
is not necessary to discuss the other elements of the Bank’s 
cause of action. 

The evidence supports the judgment. 

AFFIRMED. 


ROSEMARIE G. COOPER, APPELLEE, V. GEORGE D. COOPER, 
APPELLANT. 
361 N.W.2d 202 


Filed January 11,1985. No. 83-727. 


1. Modification of Decree: Alimony: Appeal and Error. In dissolution of marriage 
cases, actions for the modification of alimony will, on appeal, be reviewed de 
novo on the record and affirmed in the absence of an abuse of the trial judge’s 
discretion; however, where the evidence is in conflict, this court will give weight 
to the fact that the trial judge observed and heard the witnesses and accepted one 
version of the facts rather than another. 

2. Modification of Decree: Alimony. Good cause for altering alimony provisions in 
a divorce decree is demonstrated by a material and substantial change of 
circumstances. 

. An alimony recipient’s obtaining employment after the date of 
the decree is a circumstance that permits the situation of the parties to be 
reexamined. 

4. Divorce. In dissolution of marriage cases one may in good faith make an 
occupational change even though that may reduce his ability to meet his 
financial obligation. 


Appeal from the District Court for Lincoln County: HuGH 
Stuart, Judge. Reversed and remanded with directions. 


John A. Gale of Girard and Gale, for appellant. 
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Baskins & Rowlands, for appellee. 


KRIvosHA, C.J., HASTINGS, CAPORALE, and SHANAHAN, JJ., 
and BRODKEY, J., Retired. 


BRoDKEY, J., Retired. 

This is a proceeding to modify a judgment for alimony. 
Following a hearing, the district court for Lincoln County 
dismissed the motion. 

In this appeal the appellant, Dr. George D. Cooper, argues 
that his change in employment and concurrent decrease in 
income and the appellee’s, Rosemarie G. Cooper’s, return to 
work constitute a substantial and material change in 
circumstances sufficient to warrant a modification of the 
alimony award. 

The parties were married on August 8, 1954. They have four 
children, all of whom have reached majority. On September 7, 
1978, the parties were divorced pursuant to a final decree which 
incorporated the terms of a child custody, child support, 
property settlement, and alimony agreement entered into by the 
parties. As is relevant here, the appellant was to pay the 
appellee $268,700 in periodic alimony payments over a period 
of 10 years and 2 months. As of the date of the trial in July of 
1983, appellant has paid a total of $127,900 and is obligated to 
pay $2,200 per month through October 1, 1988. 

The appellant, a physician, is 53 years old. At the time the 
parties were divorced, he was engaged in the general practice of 
medicine in North Platte, Nebraska. His gross income in 1976 
from that practice was $127,000. Additionally, as a supplement 
to his income, appellant received $7,000 from other physicians 
with whom he contracted to cover emergency room work. 

In 1982 appellant quit his general practice to become a 
full-time emergency room specialist, at which he works 
approximately three weekends a month from 6 p.m. Friday 
until 6 a.m. Monday. As a full-time emergency room specialist, 
the appellant earned $55,000 last year. Appellant contends that 
he sought emergency room contract work to “augment” his 
income, that he found such work gave him far greater 
satisfaction than his general practice, that he became concerned 
about his competence in general practice, and that his career 
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goal is to ultimately become board certified as an emergency 
room physician. 

Since the time of their divorce, appellee, who is 58, has 
become employed as a histology technician and earns in excess 
of $18,000 per year. Appellee, who had not worked in that field 
for over 19 years, testified that at the time of the divorce she was 
not working, nor did she consider herself employable, because 
she suffered from migraine headaches, a condition which has 
since lessened. 

Appellee testified that it is only with this additional income 
that she has been able to save for her retirement and for when 
appellant’s alimony payments cease. In fact, she has 
accumulated substantial savings over the years. Along with 
supporting herself, two of the parties’ children currently live 
with her. 

We have previously held that issues dealing with the division 
of property, awarding of alimony, and awarding of attorney 
fees in marriage dissolution cases are matters initially entrusted 
to the sound discretion of the trial judge, which matters, on 
appeal, will be reviewed de novo on the record and affirmed in 
the absence of an abuse of the trial judge’s discretion. However, 
where the evidence is in conflict, this court will give weight to 
the fact that the trial judge observed and heard the witnesses 
and accepted one version of the facts rather than another. 
Reuter v. Reuter, 218 Neb. 732, 359 N.W.2d 78 (1984); 
Guggenmos v. Guggenmos, 218 Neb. 746, 359 N.W.2d 87 
(1984). We now hold that the same standard of review applies in 
actions for the modification of alimony awards. 

Neb. Rev. Stat. § 42-365 (Reissue 1984) provides that 
“orders for alimony may be modified or revoked for good 
cause shown... . .” Generally, this court has held that good 
cause for altering alimony provisions in a divorce decree is 
demonstrated by a material and substantial change of 
circumstances. Sloss v. Sloss, 212 Neb. 610, 324 N.W.2d 663 
(1982). Any changes in circumstances which were within the 
contemplation of the parties at the time of the decree, or that 
were accomplished by the mere passage of time, do not arise to 
the level to justify a change or modification of the order. Albers 
v. Albers, 213 Neb. 471, 329 N.W.2d 567 (1983). It is further 
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noted at the outset that this court’s power to modify the 
alimony award is not affected by the fact that the decree is 
based on an agreement of the parties. Id.; Williams v. Williams, 
119 Neb. 8, 226 N.W. 798 (1929). Our task in this de novo 
review, then, is to determine whether the trial judge abused his 
discretion in determining that good cause did not exist such as 
to warrant a modification of the alimony previously awarded. 

Appellant remarried in 1979. However, it is acknowledged 
that appellant does not rely on his remarriage as a change in 
circumstances. However, it is a fact which seemingly underlies 
this litigation, and his testimony indicates that it constitutes at 
least a motivational factor for his seeking a modification. 
Remarriage is not of itself sufficient to justify a 
modification—“The first wife and children have first 
consideration.” Thuman v.Thuman, 144 Neb. 177, 182, 13 
N.W.2d 117, 120 (1944). “It is a circumstance that may be 
considered, however, in weighing the equities of the situation, 
where other facts are present sufficient to warrant the court, in 
its sound discretion, to modify the decree.” Morris v. Morris, 
137 Neb. 660, 662, 290 N.W. 720, 722 (1940). 

The issues before this court, then, concern the parties’ 
changes in income. Considering appellee’s gainful employment 
first, this court has previously found that an alimony recipient’s 
obtaining employment after the date of the decree “is a 
circumstance that permits the situation of the parties to be 
reexamined and some adjustment to be made in the equities 
between them.” Morris v. Morris, supra at 663-64, 290 N.W. at 
722. However, as was stated previously herein and emphasized 
in Chamberlin v. Chamberlin, 206 Neb. 808, 295 N.W.2d 391 
(1980), a modification is only warranted when a change of 
circumstances is of a material and substantial nature. In 
Chamberlin the husband sought a reduction in the $600 per 
month alimony awarded to his former wife. The wife, who was 
not employed at the time of the decree, subsequently became 
employed. Her monthly income, including alimony payments, 
was $1,748.35. This court said: 

He had further contended that Helen has shown ability 
and initiative in her pursuit of employment. It is likewise 
true that, because of her good stewardship, she has 
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accumulated a considerable amount of assets which will 
produce income after her impending retirement. However, 
we do not believe that she should be penalized for using 
such ability and initiative. The record reveals that, even 
with such initiative and ability, Helen’s monthly income, 


- including alimony payments, was $1,748.35 and her 


monthly expenses were $1,119. Moreover, it is undisputed 
that Helen has a frugal and conservative lifestyle, saving 
whatever and wherever she can. While a change in 
circumstances has occurred, we do not believe that the 
change was so substantial as to justify the termination of 
alimony. On the contrary, Helen contends that the 
alimony award should be increased due to the effects of 
high inflation rates on the award and its relative 
purchasing power, which we will address later. We do not 
mean to advocate that spouses should not attempt to 
become self-supporting; in fact, we encourage such 
practice. We state only that the evidence presented herein 
does not indicate a substantial change in Helen’s ability to 
support herself financially which would justify 
modification of the alimony award; Helen should not be 
penalized because of her efforts to supplement the 
alimony award. 


Id. at 815, 295 N.W.2d at 395-96. 


Another factor which must be considered by this court, 


however, is that the appellant’s income has decreased 
significantly. In Fogel v. Fogel, 184 Neb. 425, 168 N.W.2d 275 
(1969), the husband, alleging that he was attempting to 
establish himself in a new field with a better future, petitioned 
for a reduction in the amount of child support because of 
reduced earnings. Affirming the lower court’s modification of 
the decree, this court said: 


A divorce decree does not freeze a father in his 
employment. One may in good faith make an 
occupational change even though that change may reduce 
his ability to meet his financial obligation to his children. 
Appellant ignores the fact that the judgment of what is 
fair includes not only aconsideration of the circumstances 
of the children but of the father as well. Ordinarily, a man 
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makes a change in his occupation with the hope of 
improving his prospects for the future. When parents are 
living together the standard of living of the children rises 
or falls with the changes in the father’s fortunes. Should 
this readjustment be any different because divorce has 
separated them physically? We think not, unless the move 
is made to avoid responsibility or made in bad faith. 
Id. at 428, 168 N.W.2d at 277. 

As was concluded in Fogel, it does not appear here that 
appellant left his former employment for the purpose of 
evading his responsibility to his former wife. Rather, if 
believed, appellant is making serious efforts to establish himself 
in employment with better prospects for the future. Indeed, 
appellant states in his reply brief at 3 that becoming board 
certified in his new specialty has “the obvious prospects of 
greater financial returns.” 

This court finds that the combined effects of appellant’s 
lower income from his change in employment and appellee’s 
newfound capacity to work are a material and substantial 
change of circumstances sufficient to warrant a modification in 
the decree so as to afford appellant temporary relief. This court 
finds, however, that a reduction in the total award would 
seriously impair appellee’s ability to plan for her retirement. 
Therefore, this court modifies the alimony previously awarded 
to appellee as follows: Appellant shall pay to appellee the sum 
of $1,650 per month beginning January 1, 1985, and pay a like 
amount on the first day of each successive month through April 
1, 1990. 

The cause is remanded with directions that the district court 
enter an order accordingly. 

REVERSED AND REMANDED WITH DIRECTIONS. 

SHANAHAN, J., concurs in the result. 
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STATE OF NEBRASKA, APPELLEE V. CALVIN L. CRAIG, APPELLANT. 


361 N.W.2d 206 
Filed January 11,1985. No. 84-168. 


Speedy Trial. An accused cannot generally take advantage of a delay in being 
brought to trial where he is responsible for the delay either by action or inaction. 
Sexual Assault: Evidence: Other Acts. Sexual crimes have consistently been 
classified as those in which evidence of other, similar sexual conduct has been 
recognized as having independent relevancy, and courts generally hold that 
evidence of other sex offenses by the defendant may be admissible. 

Rules of Evidence: Other Acts. Rule 404(2) of the Nebraska Evidence Rules is an 
inclusionary rule, permitting as evidence the use of relevant, specific acts for all 
purposes except to prove character of a person in order to show that such person 
acted in conformity with character. 

. The purposes set forth in Rule 404(2) of the Nebraska Evidence 
Rules (Neb. Rev. Stat. § 27-404(2) (Reissue 1979)) are illustrative only and not 
intended to be exhaustive or mutually exclusive. 

Criminal Law: Words and Phrases. Modus operandi is a characteristic method 
employed by a defendant in the performance of repeated criminal acts, and 
means, literally, “method of working,” and refers to a pattern of criminal 
behavior so distinctive that separate crimes are recognizable as the handiwork of 
the same wrongdoer. 

Rules of Evidence: Words and Phrases. As used in Rule 404(2) of the Nebraska 
Evidence Rules (Neb. Rev. Stat. § 27-404(2) (Reissue 1979)), intent is the state of 
mind operative at the time of an action. . 
Trial: Evidence: Witnesses. In a bench trial of a criminal case, the court, as the 
trier of fact, is the sole judge of the credibility of witnesses and the weight to be 
given to their testimony. Among the factors entering into the trial court’s 
resolution of any conflicts of evidence are such items as the respective interests 
of the parties in the litigation; the demeanor of witnesses, including the 
defendant, while testifying before the court; the apparent fairness exhibited by 
the witnesses; the extent to which the testimony of the various witnesses is 
corroborated; and the reasonableness or unreasonableness of the statements of 
the witnesses. 


Appeal from the District Court for Lancaster County: 


DoNALDE. ENpbacotr, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 


Scott P. Helvie, for appellant. 


Paul L. Douglas, Attorney General, and Mel Kammerlohr, 


for appellee. 


Krivosua, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 


and SHANAHAN, JJ., and CoLwELL, D.J., Retired. 
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SHANAHAN, J. 

Calvin L. Craig appeals his conviction and sentence from a 
bench trial in Lancaster County for first degree sexual assault 
on achild under 16 years of age, in violation of Neb. Rev. Stat. 
§ 28-319(1)(c) (Reissue 1979). Craig was sentenced to a term of 
imprisonment of not less than 1 year nor more than 2 years. We 
affirm. 

The information charging Craig with first degree sexual 
assault was filed on August 27, 1982. Names of 14 witnesses for 
the State were endorsed on the information. On September 29, 
1982, Craig filed two motions. The first motion sought 
depositions from the State’s witnesses and alleged that 
prospective testimony of the deponents was “material or 
relevant” and would be of “assistance” in preparing Craig’s 
case. Craig’s second motion was directed to discovery of any 
statement given by Craig, his prior criminal record, reports 
(mental or physical examinations and scientific tests or 
experiments), documents, and photographs. See Neb. Rev. 
Stat. § 29-1912(1) (Reissue 1979). Without further action by 
Craig the district court, on January 6, 1983, granted Craig’s 
motions for discovery and depositions. The district court 
ordered depositions to be taken within 30 days from the 
hearing. (The record does not reflect that the requested 
depositions were actually taken.) On March 3 Craig filed a 
motion to dismiss the proceedings, claiming that the State had 
failed to bring Craig to trial within 6 months from the date on 
which the information was filed. On March 29, 1983, the 
district court found that the time involved in the discovery 
process initiated by Craig constituted a delay “for good cause” 
under Neb. Rev. Stat. § 29-1207(4)(f) (Reissue 1979), excluded 
such time in computing the last day permissible for 
commencement of Craig’s trial, and overruled the motion for 
dismissal. On April 19 Craig filed a motion for continuance, 
containing, among other reasons, “The defendant needs 
additional time to prepare for trial. . . .” Trial commenced on 
June 6, 1983. 

Although the obvious thrust of his contention concerning a 
right to a speedy trial relates to Nebraska’s “6-month rule” 
(§ 29-1207(1)), Craig does refer to his right to a speedy trial 
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under the sixth amendment tothe U.S. Constitution and Barker 
v. Wingo, 407 U.S. 514, 928. Ct. 2182, 33 L. Ed. 2d 101 (1972). 
In State v. Brown, 214 Neb. 665, 670-71, 335 N.W.2d 542, 546 
(1983), we stated: 
Barker recites a “balancing test” which requires courts to 
approach each case on an ad hoc basis. This “balancing 
test” involves four factors bearing upon questions of 
speedy trial, namely, “Length of delay, the reason for the 
delay, the defendant’s assertion of his right, and prejudice 
to the defendant.” Barker at 530. As further stated in 
Barker at 533: “We regard none of the four factors 
identified above as either a necessary or sufficient 
condition to the finding of a deprivation of the right of 
speedy trial. Rather, they are related factors and must be 
considered together with such other circumstances as may 
-be relevant. In sum, these factors have no talismanic 
qualities; courts must still engage in a difficult and 
sensitive balancing process.” According to Barker, at 531, 
prejudice may result from prolonged incarceration or 
from an inability to prepare for trial. 
Applying the “balancing test” of Barker to the present case, 
Craig has not been denied his constitutionally protected right to 
a speedy trial. Craig was brought to trial a little over 9 months 
after the information was filed. A substantial part of that time 
was used for Craig’s pretrial motions and his pursuit of 
discovery. Therefore, any delay was neither inordinate nor 
unreasonable. Craig has not been denied his constitutional right 
to a speedy trial. 

The last day permissible under Nebraska statute for 
commencement of Craig’s trial was February 27, 1983, unless 
any time between August 27, 1982, and February 27, 1983, is 
excludable in computing the last day for trial in accordance with 
the “6-month rule” prescribed by § 29-1207(1). 

An accused cannot generally take advantage of a delay in 
being brought to trial, where he is responsible for the delay 
either by action or inaction. State v. Fatica, 214 Neb. 776, 336 
N.W.2d 101 (1983); State v. Searles, 214 Neb. 849, 336 N.W.2d 
571 (1983). Craig’s motions for discovery and depositions are 
pretrial motions, and, as such, “the time from filing until final 
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disposition” must be excluded in computing the last day 
permissible for trial. See, § 29-1207(4)(a); State v. Brown, 
supra. Under the circumstances Craig must accept a reasonable 
delay as a consequence of invoking the discovery process in 
preparation for trial. State v. Fatica, supra. From September 
29, 1982, when Craig filed his motions for discovery and 
depositions, until January 6, 1983, when the district court 
sustained Craig’s motions, there are 100 days. Charging Craig 
with those 100 days and adding such excluded time to the date. 
of February 27, the last day on which Craig’s trial could have 
been commenced under the “6-month rule” is June 7, 1983. 
Trial commenced on June 6, and, therefore, Craig was brought 
to trial within the time prescribed by the “6-month rule,” 
§ 29-1207(1). Any delay in trial was attributable to Craig’s 
request for discovery and depositions, and such delay was for 
“good cause” under § 29-1207(4)(f). Lest it appear that the 
State waited until virtually the last day before commencing the 
trial, the last permissible date to start Craig’s trial would have 
been extended beyond June 7 by the time consumed in 
obtaining the depositions requested by Craig, assuming no 
impermissible conduct by the State delaying the depositions. 
See State v. Fatica, supra. Because we do not have the date 
when Craig took the last deposition, the question concerning 
the “6-month rule” is disposed of on the basis of Craig’s pretrial 
motions. The district court correctly denied Craig’s motion for 
dismissal on the basis of a denial of a speedy trial under 
Nebraska’s “6-month rule.” 

We are reluctant to recount many of the events relative to the 
offense charged. However, the nature of the offense and Craig’s 
defense render a detailed description indispensable. 

The alleged offense occurred on Christmas morning, 1981. 
The Craig household included the victim—Craig’s adopted 
13-year-old daughter; the victim’s mother; the victim’s 
5-year-old sister; and Craig, 31 years of age. 

The victim, wearing panties and a knee-length nighty, was 
seated on a couch in the living room of the family residence. 
Craig sat down next to the victim and asked whether she wanted 
a “Christmas goose.” There being no response, Craig asked if 
the victim would like to know what a Christmas goose was. 
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Present in the living room at this time were the victim’s mother 
and younger sister. 

According to the victim, after the unanswered question 
about the “Christmas goose,” Craig began to wrestle with the 
victim. As he crouched on the couch over the struggling victim, 
Craig pushed the victim down on the couch, pulled up her 
nighty, pulled down her panties, fondled the victim’s genitalia, 
inserted two of his fingers into the victim’s vagina, and 
manipulated his inserted fingers. After his digital penetration 
of the victim for 2 or 3 minutes, Craig removed his fingers. The 
victim went upstairs to change clothes. 

The victim’s mother testified that the mother was standing 
approximately 5 to 6 feet from the couch when Craig started 
wrestling with the victim. The mother observed Craig push the 
victim down on the couch, saw Craig lift the victim’s nighty as 
she lay on the couch, and noticed Craig’s hand fondling the 
victim’s vulva, including two of Craig’s fingers between the 
victim’s labia. At that point the mother felt “very 
uncomfortable” and left the room. Upon her return a few 
minutes later the mother observed the victim with tears on her 
face as the victim picked up her panties from the floor. 

In his testimony Craig explained that the pajama-clad victim 
was in a sour mood Christmas morning and that he attempted 
to improve the victim’s mood by pinching her buttocks. In 
trying to grab the victim about the waist, and while the victim 
was pushing him away, Craig unintentionally pulled down the 
victim’s pajama bottoms and panties, thereby exposing the 
victim’s genital area. With the victim in such condition Craig 
admitted attempting to pinch the victim’s buttocks but denied 
fondling the genitalia of the victim, and further denied that any 
contact with the victim was sexually motivated. Craig, 
therefore, characterized the Christmas disrobing incident as 
unintentional, innocent, and without sexual motive or intent. 

Craig was arrested in the summer of 1982, and at his trial in 
1983 Craig objected to testimony about other events involving 
Craig and the victim. The other acts or events fell into three 
categories. 

The first incident occurred in the fall of 1980 when the 
victim, then 12 years old, was alone with Craig in their 
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residence. The victim had just taken a bath and returned to her 
bedroom when Craig entered the bedroom, told the victim.to lie 
down on a towel on her bed, and inserted his finger into the 
victim’s vagina. 

The second incident occurred in the fall of 1981 at the Craig 
residence. Again, the victim and Craig were alone. Craig 
slipped up behind the victim, placed his hand in the back of her 
jeans and under her panties, and inserted his fingers into her 
vagina. 

The third aspect of other acts related to a series of “wrestling 
matches” involving Craig and the victim. The series of 
wrestling matches commenced sometime in the fall of 1980 and 
included at least 15 separate incidents in which Craig would 
commence wrestling with the victim in their home, remove her 
jeans or nighty and panties, and then fondle the victim’s 
“genital area, vaginal area.” 

On July 29, 1982, Dr. David Rutz, a physician certified in 
family practice and called as a witness on behalf on Craig, 
performed a pelvic examination of the victim and examined her 
external genitalia. Although Dr. Rutz observed no bruises, 
contusions, or lacerations regarding the victim’s external 
genitalia and found no evidence of vaginal penetration, Dr. 
Rutz acknowledged it was possible that Craig inserted two 
fingers into the victim’s vagina without breaking her hymenal 
ring. Dr. Rutz concluded there was no evidence to indicate that 
the incidents involving Craig and the victim had not happened, 
or as expressed by Dr. Rutz, “I cannot say either way.” 

“Sexual crimes have consistently been classified as those in 
which evidence of other similar sexual conduct has been 
recognized as having independent relevancy, and courts 
generally hold that evidence of other sex offenses by the 
defendant may be admissible . . . .” State v. Hitt, 207 Neb. 746, 
749, 301 N.W.2d 96, 99 (1981). See, also, State v. Plymate, 216 
Neb. 722, 345 N.W.2d 327 (1984); State v. Baker, 218 Neb. 207, 
352 N.W.2d 894 (1984); State v. Keithley, 218 Neb. 707, 358 
N.W.2d 761 (1984). 

We intuitively conclude (1) incidents such as the subject of 
prosecution in this case do not frequently happen in Nebraska 
households, and (2) society still rejects and disbelieves such 


76 219 NEBRASKA REPORTS 


incidents as commonplace occurrences. Consequently, 
separated from the past, the victim’s account of the incident in 
this case would appear unbelievable. If the Christmas incident 
were examined as an isolated episode unconnected with any 
background or antecedent events, incredibility engendered by 
the very improbability of the episode would cause the mind to 
boggle and recoil in disbelief. “{E]xhibited alone, many real 
occurrences would appear under the guise of falsehood, and 
truth itself would be made to lie.” The People v. Jenness, 5 
Mich. 305, 323 (1858). See, also, People v. DerMarizex, 390 
Mich. 410, 213 N.W.2d 97 (1973); Burke v. State, 624 P.2d 1240 
(Alaska 1980). 

When all antecedent acts and events preceding the Christmas 
incident are considered collectively, reasonable deduction 
compels probability of Craig’s commission of the crime 
charged. Although the crime charged in the present case 
involves a teenager, we believe evidence of repeated incidents 
may be especially relevant in proving sexual crimes committed 
against persons otherwise defenseless due to age—either the 
very young or the elderly. Without proof by other acts of a 
defendant, sexual offenses against the defenseless, except in 
cases of the fortuitous presence of an eyewitness, would likely 
go unpunished. Cf. United States v. Woods, 484 F.2d 127 (4th 
Cir. 1973) (other acts to prove infanticide); cf., also, State v. 
Morosin, 200 Neb. 62, 262 N.W.2d 194 (1978) (other acts to 
prove child abuse, where injuries were claimed to be accidental 
or unintentional). The incidents before Christmas 1981 had 
independent relevance under the circumstances and, therefore, 
were admissible. 

This is not to say that evidence of Craig’s prior acts was 
inadmissible under Rule 404(2) of the Nebraska Evidence 
Rules. See Neb. Rev. Stat. § 27- sale, (Reissue 1979). 

Rule 404(2) states: 

Evidence of other crimes, wrongs, or acts is not admissible 
to prove the character of a person in order to show that he 
acted in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident. 
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Rule 404(2) of the Nebraska Evidence Rules, as well as its 
pattern-counterpart, Rule 404(b) of the Federal Rules of 
Evidence, is an “inclusionary rule,” permitting the use of 
relevant, specific acts for all purposes except to prove character 
of a person in order to show that such person acted in 
conformity with character. See, United States v. Williams, 577 
F.2d 188 (2d Cir. 1978); United States v. Diggs, 649 F.2d 731 (9th 
Cir. 1981); United States v. Wesevich, 666 F.2d 984 (Sth Cir. 
1982); United States v. Moccia, 681 F.2d 61 (1st Cir. 1982). See, 
also, Kuhns, The Propensity to Misunderstand the Character 
of Specific Acts Evidence, 66 lowa L. Rev. 777 (1981). 

Thus, under Rule 404(2) as an inclusionary rule, evidence of 
other acts may be admissible if such acts are relevant for any 
purpose other than to show a defendant’s propensity or 
disposition to commit the crime charged. However, Rule 404(2) 
is subject to the overriding protection of Rule 403 of the 
Nebraska Evidence Rules (exclusion, if probative value is 
substantially outweighed by danger of unfair prejudice, 
confusion of issues, misleading the jury, causing undue delay, 
wasting time, or needlessly presenting cumulative evidence). 
See, State v. Williams, 205 Neb. 56, 287 N.W.2d 18 (1979); 
State v. Ellis, 208 Neb. 379, 303 N.W.2d 741 (1981); State v. 
Scott, 211 Neb. 237, 318 N.W.2d 94 (1982); United States v. 
Moccia, supra. 

The “purposes” set forth in Rule 404(2) are illustrative only 
and not intended to be exhaustive or mutually exclusive. For 
instance, McCormick notes categories of permissible purposes 
beyond those designated in Rule 404(2) such as proof of 
passion, malice, or perspective (placing an event in the context 
of nearby and nearly contemporaneous happenings). See 
McCormick on Evidence § 190 (E. Cleary 3d ed. 1984). 

“Modus operandi” is “ ‘a characteristic method employed 
by a defendant in the performance of repeated criminal acts’ ” 
People v. Sheets, 251 Cal. App. 2d 759, 764, 59 Cal. Rptr. 777, 
781 (1967). “Modus operandi means, literally, ‘method of 
working,’ and refers to a pattern of criminal behavior so 
distinctive that separate crimes are recognizable as the 
handiwork of the same wrongdoer.” People v. Barbour, 106 Ill. 
App. 3d 993, 999-1000, 436 N.E.2d 667, 672 (1982). Although 


78 219 NEBRASKA REPORTS 


modus operandi is often useful in showing that an accused is the 
perpetrator of a particular crime, the evidentiary function of 
modus operandi is not restricted to establishing identity. As 
expressed in McCormick on Evidence, supra at 560-61: 
The permissible purposes [of other acts] include: . . . (3) To 
prove other crimes by the accused so nearly identical in 
method as to earmark them as the handiwork of the 
accused. Much more is demanded than the mere repeated 
commission of crimes of the same class, such as repeated 
murders, robberies or rapes. The pattern and 
characteristics of the crimes must be so unusual and 
distinctive as to be like a signature. 

Consequently, if there is a distinctive pattern or procedure 
utilized in separate crimes, the separate act or acts may have 
probative value in determining the guilt of the defendant. See, 
State v. Coca, 216 Neb. 76, 341 N.W.2d 606 (1983); State v. 
Dandridge, 209 Neb. 885, 312 N.W.2d 286 (1981). 

Craig admitted there were at least 15 separate occasions on 
which he removed the victim’s panties. Each of these occasions 
commenced with a “wrestling match” in the family residence in 
the presence of the victim’s mother, during which the victim’s 
jeans or nighty and panties were removed and the victim’s 
genitalia fondled. These various “wrestling matches” 
demonstrated a definite pattern utilized by Craig to disrobe his 
victim and gain access to her genitalia. Each such event was a 
link in a specific chain, not isolated occurrences but a history of 
unusual and distinctive misconduct tending to prove Craig’s 
guilt of the offense charged. 

Craig claims that his disrobing the victim on Christmas 
resulted when the victim attempted to extricate herself from 
Craig’s playful, well-intentioned grasp. Thus, while admitting 
that he accidentally or unintentionally disrobed the victim on 
the date of the alleged offense, Craig simultaneously denies the 
elements of criminal intent and sexual penetration. The 
antecedent incidents of disrobing the victim tend to negate any 
plausible theory of statistical probability that Craig’s disrobing 
the victim on Christmas was an accident. Moreover, the several 
occasions involving Craig’s digital penetration of the victim 
have probative value that such intrusion likewise occurred as a 
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part of Craig’s Christmas contact with the victim. Finally, intent 
is “the state of mind operative at the time of an action.” The 
American Heritage Dictionary of the English Language 682 
(1981); State v. Evans, 219 Kan. 515, 548 P2d 772 (1976). The 
evidence of other acts was relevant in prosecuting Craig, 
because those incidents showed a pattern of deliberate acts, 
sexually motivated or intended and culminating in digital 
penetration of the victim. Consequently, such other acts were 
not offered to show any propensity or disposition on Craig’s 
part to commit the crime charged. Although the “other acts” 
were relevant in Craig’s bench trial, under the circumstances 
such other acts would have been admissible in a jury trial as 
well. 

Craig contends that the victim’s testimony was not 
sufficiently corroborated. 

The general rule is that testimony of the victim of a sexual 
assault must be corroborated as to material facts and 
circumstances which tend to support the victim’s testimony and 
from which, together with the victim’s testimony as to the 
principal fact, an inference of guilt may be drawn. 
Corroboration of the principal act constituting the offense is 
not required. State v. Davis, 214 Neb. 474, 334 N.W.2d 450 
(1983). 

Under Neb. Rev. Stat. § 28-318(5) (Reissue 1979), “Sexual 
penetration shall mean .. . any intrusion, however slight, of any 
part of the actor’s body . . . into the genital or anal openings of 
the victim’s body which can be reasonably construed as being 
for nonmedical or nonhealth purposes.” If established by 
evidence beyond a reasonable doubt, any penetration or 
intrusion of a victim’s genital opening, no matter how slight 
such penetration or intrusion may be, is sufficient to constitute 
the necessary element of penetration for a conviction of first 
degree sexual assault. Such element of penetration may be 
proved either by direct or circumstantial evidence. State v. 
Tatum, 206 Neb. 625, 294 N.W.2d 354 (1980); State v. 
Holloman, 197 Neb. 139, 248 N.W.2d 15 (1976). “It is not 
necessary that the vagina be entered or that the hymen be 
ruptured; the entry of the vulva or labium is sufficient.” State v. 
Atkinson, 190 Neb. 473, 475, 209 N.W.2d 154, 157 (1973). 
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In the final analysis the testimony of Dr. Rutz regarding his 
examinations is inconclusive and at best neutral on the issue of 
Craig’s digital penetration of the victim. Direct testimony from 
the victim and the victim’s mother established penetration or 
intrusion into the vulva and the vagina itself. There was 
sufficient evidence to sustain a finding that Craig sexually 
penetrated or intruded into the victim. 

The remainder of Craig’s contention about corroboration is 
more appropriately characterized as an attack on the credibility 
of the victim and her mother. “In a criminal case tried to the 
court without a jury, the findings of the court have the effect of 
a jury verdict and will not be disturbed on appeal unless clearly 
wrong... .” State v. Kanger, 215 Neb. 128, 132, 337 N.W.2d 
422, 424 (1983). In a bench trial of a criminal case, the court, as 
the “trier of fact,” is the sole judge of the credibility of 
witnesses and the weight to be given to their testimony. Among 
the factors entering into the trial court’s resolution of any 
conflicts of evidence are such items as the respective interests of 
the parties in the litigation; the demeanor of witnesses, 
including the defendant, while testifying before the court; the 
apparent fairness exhibited by the witnesses; the extent to which 
the testimony of the various witnesses is corroborated; and the 
reasonableness or unreasonableness of statements of the 
witnesses. Cf. Gregory v. Davis, 214 Neb. 408, 334 N.W.2d 1 
(1983) (bench trial in filiation proceedings); cf., also, NJI 1.41. 
In any bench trial it is the role of the judge, as the trier of fact, to 
resolve conflicts in the evidence, pass on the credibility of the 
witnesses, determine the plausibility of explanations, and weigh 
the evidence. Cf. State v. Rowe, 214 Neb. 685, 335 N.W.2d 309 
(1983). It is the province of the Supreme Court, on appeal from 
aconviction, to refrain from resolving conflicts in the evidence 
and to sustain the judgment of conviction if, taking the view 
most favorable to the State, there is sufficient evidence to 
support the conviction. State v. Rowe, supra. There is 
sufficient evidence to sustain Craig’s conviction. 

Finally, Craig asserts that the district court abused its 
discretion in sentencing Craig to imprisonment for a period of 
not less than 1 nor more than 2 years. The crime committed by 
Craig is a Class II felony punishable by imprisonment for a 
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term not less than 1 year nor more than 50 years. Craig 
contends that he should have been placed on probation rather 
than incarcerated. In determining an appropriate sentence a 
court must consider protection for the public and 
deterrence—to Craig and to those similarly inclined. See State 
v. Alexander, 215 Neb. 478, 339 N.W.2d 297 (1983). The 
sentence imposed by the district court is within the statutory 
limits as punishment for the crime of which Craig has been 
convicted. Under the circumstances there was no abuse of 
discretion by the district court regarding the sentence imposed 
on Craig. Therefore, the sentence imposed is affirmed. See, 
State v. Sims, 213 Neb. 708, 331 N.W.2d 255 (1983); State v. 
Schmidt, 213 Neb. 126, 327 N.W.2d 624 (1982). 

The judgment of the district court is correct in all respects 
and, therefore, is affirmed. 

AFFIRMED. 
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KrivosHa, C.J. 

This appeal involves the question of whether persons 
retained by the former Nebraska Department of Public Welfare 
(Welfare), now the Department of Social Services, pursuant to 
a service provider program administered by Welfare in 
accordance with 42 U.S.C. § 1397 (1982), are “employees” 
within the meaning of Neb. Rev. Stat. § 48-604 (Reissue 1984). 
If the individuals are employees, Welfare is required to make 
contributions for unemployment insurance benefits on behalf 
of them. If they are independent contractors, however, they are 
exempt from the coverage of the Employment Security Law, 
Neb. Rev. Stat. §§ 48-601 et seq. (Reissue 1984). The district 
court found the individuals to be independent contractors, and 
the state Department of Labor (Labor) and various individual 
claimants appeal. For reasons more specifically set out 
hereinafter, we believe the district court’s determination is 
correct. 

However, before proceeding to address the specific issue, 
there are two preliminary questions which must be addressed. 
The first question is whether the district court for Lancaster 
County had jurisdiction to hear these appeals. The dispute 
arose when Labor informed Welfare that individuals working 
as service providers were performing services considered to be 
covered employment, thereby requiring Welfare to make 
contributions on behalf of such “employees.” While initially 
there were 33 such decisions rendered by Labor, the matters 
were ultimately consolidated into two groups for the purpose of 
hearing before the Nebraska Appeal Tribunal. 

In two decisions mailed July 21, 1982, the Nebraska Appeal 
Tribunal affirmed the determinations made by Labor. Welfare 
then appealed each of the 33 cases in 16 judicial districts, 
including the district court for Lancaster County, Nebraska. 
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After the time for appeal had expired, Welfare filed motions for 
change of venue in each court other than the district court for 
Lancaster County, Nebraska, and all cases were transferred to 
the district court for Lancaster County. All of the cases involved 
issues of contribution and not of benefits. Therefore, our 
decision in Whitehouse Energy Savers v. Hanlon, 214 Neb. 572, 
334 .N. W.2d 802 (1983), which held that appeals involving issues 
of contribution must be brought in the district court for 
Lancaster County controls, and we are compelled to dismiss all 
of the cases other than the Lisa M. Oldfield case, which was 
filed initially in the district court for Lancaster County, 
Nebraska. See, also, Northern Messenger v. Sorensen, 218 
Neb. 846, 359 N.W.2d 787 (1984). Labor argues that the 
Whitehouse Energy Savers decision should not apply in the 
instant case because the transfers in these cases were made prior 
to our decision in Whitehouse. However, a reading of 
Whitehouse discloses that we did not declare any new rule of 
law, but only recited what was already the law. In dismissing the 
case in Whitehouse, supra at 576, 334 N.W.2d at 805, we said: 
The right of appeal is statutory and the requirements of 
the statute are mandatory and must be complied with 
before the appellate court acquires jurisdiction of the 
subject matter of the action. Bd. of Ed. of Keya Paha 
County v. State Board of Education, 212 Neb. 448, 323 
N.W.2d 89 (1982). The plaintiff, in the first instance, 
failed to comply with the provisions of § 48-650, as it was 
required to do. 

Whether the transfers in the instant cases were made before 
or after our decision in Whitehouse is of no moment. The 
statutes which prescribe jurisdiction in benefit cases and 
jurisdiction in contribution cases existed before our decision in 
Whitehouse. All the cases filed herein, except that involving 
Lisa Oldfield, are therefore dismissed for want of jurisdiction. 

A second issue which is presented to us is whether an 
amendment to § 48-604, which became effective after the 
hearing in Oldfield was conducted but before the decision was 
rendered, should be applied. The amendment was apparently 
enacted by the Legislature in response to our earlier decision in 
Erspamer Advertising Co. v. Dept. of Labor, 214 Neb. 68, 333 
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N.W.2d 646 (1983), wherein we held that the test set out in 
§ 48-604(5) was merely a codification of the common-law rules 
applicable in determining the employer-employee relationship. 
The amendment provides as follows: “The provisions of this 
subdivision {§ 48-604(5)] are not intended to be a codification 
of the common law and shall be considered complete as 
written.” 

Labor urges us to apply the amendment to this case and 
decide the issue solely on the basis of the “ABC test.” Welfare, 
on the other hand, argues that the amendment does not apply 
and that we should utilize the common-law standards set out in 
Erspamer. We believe that even limiting our examination to the 
narrower so-called ABC test set out in § 48-604(5), as urged by 
Labor, the determination of the district court was correct. For 
that reason we need not address the specific question regarding 
the applicability of the amendment to this appeal, and examine 
the record in light of the ABC test. 

The record discloses that Oldfield was a provider of services 
pursuant to the service provider program administered by 
Welfare in accordance with § 1397. As a general rule, there are 
two categories of service providers: (1) those who provide 
services in a welfare client’s home, such as housekeeping, child 
care, yard work, and repair work; and (2) those who provide 
services outside a welfare client’s home, such as transportation 
and escort services. Lisa Oldfield provided in-home services for 
the welfare recipients to whom she was assigned. 

In obtaining service providers neither the State Merit System 
nor the State Personnel System is utilized. In seeking work, 
prospective service providers may contact either Welfare or its 
agents. Additionally, Welfare clients may refer prospective 
providers to Welfare. Further, want ads may be utilized or 
volunteer bureaus may refer providers to Welfare. Each service 
provider is required to enter into a provider agreement before 
becoming eligible to provide services. This agreement, entered 
into by the provider and Welfare, is printed on forms furnished 
by Welfare and recites that the provider is self-employed or, in 
the alternative, an employee of the individual client for whom 
services are performed. Once a provider has been approved by 
Welfare, the provider becomes eligible to be assigned to a 
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welfare recipient if both the welfare recipient and the provider 
approve such assignment. Providers are compensated in 
accordance with limits established by Welfare. 

It is clear that Welfare is not in the business of cleaning 
houses, cutting yards, or transporting persons to doctors or 
stores. Welfare is in the business of distributing funds, part of 
which come from the federal government and part of which are 
matching funds provided by the state, in order to permit 
welfare recipients to obtain needed services for which they 
could not otherwise pay. There are federal and state guidelines 
which govern the maximum compensation and hours available 
to any one provider for services performed for any one welfare 
recipient, regardless of the number of actual hours which may 
be required to perform the tasks. The record discloses that if a 
provider takes more time to provide the services than that 
authorized for payment by Welfare, no additional 
compensation may be received. The service provider is 
responsible for keeping track of the provider’s own hours and 
submitting billings to Welfare, on forms supplied by Welfare, 
within 90 days of the providing of the services. The payments 
for services made by Welfare are without deductions except for 
FICA taxes. Additionally, providers are not entitled to any 
other state employee benefits, such as payment for holidays, 
sick leave, or vacation. A provider who fails to file a claim for 
payment as required is not entitled to payment for the services 
rendered. 

When a service provider is requested by a welfare recipient, a 
caseworker-manager from the county welfare office conducts 
an investigation into the recipient’s need for a service provider. 
Based upon that investigation, the county welfare office 
determines what the needs of the recipient are and authorizes 
the maximum services to be provided by the service provider. 
The county welfare office also attempts to match a service 
provider with an eligible recipient based upon the recipient’s 
needs and the provider’s experience. Once a match is found, the 
provider and the caseworker meet at the recipient’s home to 
discuss the services to be provided. If all parties are agreeable, a 
provision of services begins. However, if the service provider is 
not acceptable to the recipient, another provider is sought by 
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the county welfare office. 

All equipment and supplies are furnished by either the 
provider or the recipient, including, in the case of out-of-home 
services, the means of transportation. The provider agreement 
is terminable at the will of either party without future 
obligation, though, of course, Welfare has a duty to pay for 
services provided to date. Each provider is prohibited from 
subcontracting the services which the provider has agreed to 
perform, and Welfare has the right to determine what services 
are to be provided to the recipient. Each provider, however, is 
free to perform services for any other entity the provider may 
wish as long as the other work does not conflict with the 
delivery of services to the individual welfare recipient. 

A local social service agency makes home visits to assess the 
provision of the services to the recipients. If it is determined that 
a recipient’s needs have changed prior to the expiration of the 
authorization, the local service agency will notify the provider 
of the change in services. At this point the provider may 
determine whether he or she wishes to continue performing the 
services or wishes to terminate the relationship. Furthermore, a 
provider may refuse to provide services for a particular 
recipient if the provider chooses not to do so. While it is the 
responsibility of Welfare or the county welfare office to give the 
service provider instructions regarding the services to be 
provided to any welfare recipient, the supervision of the 
day-to-day performance of those services is largely conducted 
by the welfare recipient, who must determine whether he or she 
is satisfied with the services being provided. The recipient may 
determine whether he or she wishes a particular service provider 
to continue performing services in the recipient’s home. 

As we have indicated, we believe that applying only the ABC 
test to the facts of this case results in the inescapable conclusion 
that this individual is an independent contractor and exempt 
from the provisions of § 48-604. Part A of the ABC test 
requires that “such individual has been and will continue to be 
free from control or direction over the performance of such 
services, both under his or her contract of service and in fact.” 
While under part A it may often be difficult to determine where 
the specific line regarding control falls, it appears to us that the 
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evidence in the Oldfield case is clear that the provider was free 
from control or direction by Welfare. Once the individual has 
been assigned to a particular recipient, Welfare exerts no 
further control by supervising how the services are performed. 
The provider is at liberty to provide the services at such time and 
in such manner as the provider may determine, subject only to 
objection by the recipient. Welfare does not require the 
provider to perform the services at a particular time or in a 
particular manner. The fact that Welfare may insist, as a 
condition of payment, that services be performed and that they 
be performed in a workmanlike manner, does not provide 
control as that term is understood within employment security 
laws. The evidence in this case satisfies part A. 

Part B requires that “such service is either outside the usual 
course of the business for which such service is performed or 
such service is performed outside of all the places of business of 
the enterprise for which such service is performed.” As we have 
already noted, Welfare is not in the business of providing such 
services but is, rather, in the business of paying for the services 
pursuant to welfare programs. This is no different than the 
situation where Welfare pays a doctor for medical services fora 
welfare recipient or pays a licensed taxi to periodically transport 
a recipient from home to doctor. Welfare makes no profit by 
reason of having these services performed outside of its “places 
of business,” and, therefore, the requirements of part B are 
likewise met. 

And, finally, part C provides that “such individual is 
customarily engaged in an independently established trade, 
occupation, profession, or business.” Oldfield may work 
exclusively for welfare recipients or may work in part for 
welfare recipients and in part for others. But with the simple 
restriction that Oldfield may not subcontract the work, there 
are no other restrictions as to how many “employers” she may 
have. Moreover, we are impressed by the fact that Welfare 
provides nothing to this individual, either by way of equipment 
or benefits, except the payment for services billed to Welfare, 
much in the same way as Welfare pays all other vendors of 
goods and services. It is argued to us that domestic help cannot 
be an independent trade. We know of no rule of law to that 
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effect and have recently held to the contrary. See Gregg v. 
Challburg, 217 Neb. 143, 347 N.W.2d 559 (1984). Nor do we 
find any distinction between providers based upon the service 
they perform on a given day. Shall they be considered to be 
employees of Welfare when cleaning in the house, but not 
employees of Welfare when cutting the lawn or removing snow, 
solely on the basis that housecleaning is not generally 
considered to be an independent occupation while lawn cutting 
and snow removal are? We believe that we must examine the 
entire nature of the program. Part C is met. Therefore, even 
limiting our examination to the ABC test, we can reach no other 
conclusion than that reached by the district court. Oldfield was 
an independent contractor and not an employee of Welfare. For 
that reason the determination made by the district court, as it 
applied to Lisa Oldfield, was correct. 

AFFIRMED IN PART, AND IN PART REVERSED 

WITH DIRECTIONS TO DISMISS. 


STATE OF NEBRASKA, BOARD OF EDUCATIONAL LANDS AND 
FUNDS, APPELLANT, V. LYDIA JARCHOW AND WAYNE JARCHOW 
ET AL., APPELLEES. 

362 N.W.2d 19 


Filed January 25, 1985. No. 83-615. 


1. Boundaries: Statutes. Neb. Rev. Stat. § 34-301 (Reissue 1984) provides that 

whenever one or more owners of land, the corners and boundaries of which are 

lost, destroyed, or in dispute, desire to have the same established, they may bring 
an action in the district court to have them ascertained and permanently 
established. 
: . Neb. Rev. Stat. § 23-1908 (Reissue 1983) provides that the 
restoration of lines and corners of original government surveys shall be in 
accordance with the laws of the United States and the circular of instructions of 

the U.S. Department of the Interior, Bureau of Land Management. 

3. Boundaries. The circular of instructions of the U.S. Department of the Interior 
provides that in restoring lines of a survey the purpose is not to correct the 
original survey, but to determine where the corner was established in the 
beginning; that an existent corner is one whose position can be located by an 
acceptable survey record, including testimony of witnesses who have a 
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dependable knowledge of the original location; and that an obliterated corner’s 
location may be recovered if proved beyond a reasonable doubt by 
unquestionable testimony. 


4. . A survey corner is not considered lost if its position can be recovered 
satisfactorily by means of the testimony of witnesses having positive knowledge 
of the precise location. 

5. _. A lost corner is a point of a survey that cannot be determined beyond a 
reasonable doubt from acceptable evidence. 

6. . The rules for restoration of lost corners should not be employed until all 
original and collateral evidence has been developed. 

7. . In restoring lost corners a surveyor must utilize proportionate 
measurement unless outweighed by conclusive evidence of the original survey. 

8. . Proportionate measurement requires that any excess or deficiency 
between two existent corners shall be distributed equally among the intervals 
existing between such existent corners. 

9. . As a general rule, testimony of witnesses employed by a surveyor to 


recover an obliterated corner should be reduced to writing and be given under 
oath. 

10. Laches. Asa general rule, the doctrine of laches cannot be applied against public 
rights. In other words, laches is not available against the government or state ina 
suit by it to enforce a public right or to protect a public interest. 

11. Public Lands: Trusts. The school lands were received and are held in trust by the 
State of Nebraska for educational purposes. The state as trustee of the lands and 
of the income therefrom is required to administer the trust estate under the rules 
of law applicable to trustees acting in a fiduciary capacity. 

12. Laches: Equity. The objection of laches is not tenable to defeat an equity cause 
where there has been no material change in the position of the party seeking to 
employ that doctrine. 


Appeal from the District Court for Garden County: JoHN D. 
Knapp, Judge. Reversed and remanded with directions. 


Paul L. Douglas, Attorney General, and Ruth Anne E. 
Galter, and,.on brief, Frank J. Hutfless, for appellant. 


Steven C. Smith of Van Steenberg, Brower, Chaloupka, 
Mullin & Holyoke, for appellees Jarchow. 


No appearance for appellees C. LeRoy Irey et al. 


KrivosHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, and 
SHANAHAN, JJ., and CoLWELL, D.J., Retired. 


HAsTIinacs, J. 
This was an action brought by the plaintiff under the 
provisions of Neb. Rev. Stat. § 34-301 (Reissue 1984) to 
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ascertain and establish boundary corners common to Sections 
15, 16, 17, 20, 21, and 22, Township 16 North, Range 45 West of 
the 6th PM., Garden County, Nebraska. 

From a finding and order generally against the plaintiff, the 
plaintiff has appealed. It assigns as error that the “findings and 
verdict by the district court are contrary to law and the 
evidence.” 

For the purpose of this appeal we need concern ourselves 
only with Section 16, record title to which is in the plaintiff, and 
the north half of Section 21, which is owned by the Jarchows. 
Section 16, of course, lies immediately north of Section 21. 

A dispute arose as to the location of the boundary common 
to Sections 16 and 21. Section 34-301 provides generally that 
whenever one or more owners of land, the corners and 
boundaries of which are lost, destroyed, or in dispute, desire to 
have the same established, they may bring an action in the 
district court to. have them ascertained and permanently 
established. The case is tried as an equity case and reviewed here 
de novo on the record. 

Two land surveys directly relating to these properties were 
received in evidence. One was an August 8, 1975, survey 
executed by Willis L. Brown, a state surveyor acting under 
instructions of the Board of Educational Lands and Funds of 
the State of Nebraska. The other was one prepared on July 13, 
1976, by William E. Keefover, a former Garden County 
surveyor, at the request of John Jarchow, now deceased. Two 
other somewhat related surveys appear in the record, which will 
be referred to later on in this opinion. 

None of the original government survey corners were found 
for Sections 16 and 21. Neb. Rev. Stat. § 23-1908 (Reissue 
1983) provides in pertinent part as follows: 

The boundaries of the public lands established by the 
duly appointed government surveyors, when approved by 
the Surveyor General and accepted by the government, 
are... held and considered as the true corners. . . and the 
restoration of lines and corners of said surveys and the 
division of sections into their legal subdivisions shall be in 
accordance with the laws of the United States, [and] the 
circular of instructions of the United States Department 
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of the Interior, Bureau of Land Management, on the 
restoration of lost and obliterated section corners and 
quarter corners.... 
Both parties agree that exhibit 6, which is Chapter V: 
Restoration of Lost or Obliterated Corners, of the Manual of 
Instructions for the Survey of the Public Lands of the United 
States 1973, contains the instructions which must be followed in 
a case such as this. 
At this point it is necessary to set forth several applicable 
rules, which have been paraphrased from the manual. 
5-1 
In restoring the lines of a survey, the purpose is not to correct 
the original survey, but to determine where the corner was 
established in the beginning. 
5-5 
An existent corner is one whose position can be located by an 
acceptable supplemental survey record, physical evidence, or 
testimony of one or more witnesses who have a dependable 
knowledge of the original location. 
5-9 
An obliterated corner’s location may be recovered if proven 
beyond a reasonable doubt by acts and testimony of interested 
landowners. A position that depends upon the use of collateral 
evidence can be accepted only as duly supported through 
relation to known corners, natural objects, or unquestionable 
testimony. 
5-10 
Acorner is not considered lost if its position can be recovered 
satisfactorily by means of the testimony and acts of witnesses 
having positive knowledge of the precise location of the original 
monument. 
5-11 
Where the testimony of individuals is utilized, such evidence 
must be tested by relating it to known original corners and other 
calls of the original field notes. The surveyor must show in the 
report of survey the weight given testimonial evidence, 
demonstrating that the witness was duly qualified and had 
firsthand knowledge and whose testimony was not based on 
hearsay or personal opinion. The testimony should stand an 
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appropriate test of its bona fide character, and it must be 
sufficiently accurate for what is required in normal surveying 
practice. 
5-13 
The surveyor’s work is technical in character, and such 
surveyor is not qualified to act judicially upon the equities or 
inequities that may appear. 


THE RESTORATION OF LOST CORNERS 
5-20 
A lost corner is a point of a survey that cannot be determined 
beyond a reasonable doubt from acceptable evidence or 
testimony concerning the original position, and whose location 
can be restored only by reference to one or more interdependent 
corners. 
5-21 
The rules for restoration of lost corners should not be 
employed until all original and collateral evidence has been 
developed. The surveyor will then turn to proportionate 
measurement, which is always employed to relocate a lost 
corner unless outweighed by conclusive evidence of the original 
survey. 
5-24 
Proportionate measurement is one that gives equal weight to 
all parts of the line. The excess or deficiency between two 
existent corners is so distributed that the amount given to each 
interval bears the same proportion to the whole difference as 
the record length of the interval bears to the whole record 
distance. After the proportionate difference is added to or 
subtracted from the record length of each interval, the sum of 
the several parts will equal the new measurement of the whole 
distance. 


At the outset it should be pointed out that this particular 
township, as reflected by the original government plat, 
contained short sections along both the north and west 
boundaries. For our purposes it is important to note that the 
north “80s” of Section 4, on a line north of Sections 16 and 21, 
contained but 69.66 and 70.87 acres. This, of course, would 
translate into a north-south township dimension of something 
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less than a full 31,680 feet (6 miles). 

According to the field notes of the Brown survey, the corners 
involved were originally marked with pits and mounds. Some 
of these corners had been perpetuated by county surveyors 
using materials other than that used by the original surveyor. 
Where no evidence of the original position of a corner could be 
found, it was considered to be a lost corner and was 
reestablished by proportionate measurement based upon the 
original plat and field notes. There was no recitation of the 
efforts made to find the original corner markers. 

The Brown survey utilized five perpetuated corners, 
indicated by permanent monuments or markers. Two of those 
corners were located along the south line of the township, 4 
miles apart; two located along the north line, 6 miles apart; and 
one located along the midline, 3 miles to the east of the east line 
of Section 16. These five “found” permanent markers were 
located within 3 to 5 miles of the nearest border of Section 16. 

From those permanent markers 15 intermediate section 
corners and quarter corners were established, including the 8 
surrounding Section 16. Checks were made on the established 
markers by closing on each other or on the permanent markers, 
as shown by the original government plat. The Brown survey 
employed but one piece of collateral evidence, that being a 
previous survey of Section 15, performed in August of 1941 by 
W.F. Chaloupka, the then deputy county surveyor of Garden 
County. 

The Brown survey verified the location of Chaloupka’s 
northwest corner of Section 15 as being within 2 feet east to 
west. However, the north-south positioning was rejected 
because “[h]Je has set the corners at record distance from the 
south boundary. This would make a deficiency of 203 feet in the 
north half-mile along the north tier of sections. We have given 
each mile its proportionate share of deficiency. (2,621.52 ft. 
resurvey = 2,640 ft. original)” This would result in an assigned 
deficiency of 36.96 feet for each section. 

The entire north-south dimension of the township was 
actually measured by Brown to be 31,341 feet and by 
Chaloupka to be 31,351 feet. This is an average of 31,346 feet, 
and when compared to the standard dimension of a full 
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township would amount to a deficiency of 334 feet. 
Considering the fact that the northern tier of sections, with 
their 70-acre “80s,” would be approximately 150 feet short, 
there is still a discrepancy of 184 feet to be accounted for. Brown 
assigned that shortage to the lower five tiers of sections, in the 
amount of approximately 37 feet each. Chaloupka arbitrarily 
relegated the entire shortage to the upper tier of sections. This 
would more or less verify the position taken by Brown that the 
corner common to Sections 9, 10, 15, and 16 established by 
Chaloupka was some 198 feet too far north. 

Both surveys were accomplished by utilizing the same five 
perpetuated corners. However, Chaloupka apparently made no 
effort to close those corners on each other or to otherwise verify 
his measurements. On the other hand, Brown’s checks, 
previously mentioned, together with the calculated verification 
above, would seem to lend credulity to the latter survey. 

Both Brown and Chaloupka ran lines from one common 
point. This was the perpetuated corner of Sections 13, 18, 19, 
and 24, Township 16 North, Ranges 44 and 45 West, set by 
Chaloupka in 1941. This point may otherwise be described as 
the midline of the township, 3 miles east of the east line of 
Section 16. This point, according to the field notes of Brown 
and as seems to appear from the plat of Chaloupka, should be 
on a line with the south boundary of Sections 15 and 16. 
However, this line actually appears in the Chaloupka survey to 
be considerably north of the line established by Brown, which 
latter line we have concluded to be more reliable. 

Another survey considered and rejected by Brown was a 1970 
survey of Sections 22 and 27. The northwest corner of Section 
22 is common to the southeast corner of Section 16. This survey 
was conducted by Keefover, with the owners apparently 
agreeing as to the location of a road, and with the use of local 
evidence. Because there is no such agreement or desire indicated 
here by the owners of Sections 16 and 21, that survey was 
disregarded, and properly so. 

Finally, we consider the 1976 Keefover survey which was 
relied on by the trial court in entering judgment. A portion of 
the certification statement from that survey fairly characterizes 
its conclusions. 
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Having previously surveyed in this general area... and 
talked to several early residents, and County grader 
operator, who knew some of the area before road grading, 
and while more fences were in place, it is my conclusion 
that local evidence of the old corners, (proportioning 
intervals of a couple of miles or so), is the only method 
that will fit anything that exists. While it seems evident 
that there was some carelessness with the lines when the 
roads were graded, most of the early residents think that 
for the most part the roads are about where they belong, 
have been graded along old fences, or just graded about 
where the old trails had been traveled. Proportioning long 
distances, (clear across the township, and between 
proportionally re-established corners on the Township 
and Range lines, will put corners and lines in confusion, 
and where about everyone knows the old corners had not 
been. 

There are no field notes in the record, and from what can be 
concluded or from the plat of survey, no attempt was made to 
close measurements and the established corners with any 
perpetuated corners. There is a note on the plat at the northwest 
corner of Section 16, as established by the survey, that John 
Jarchow reports being with W.F. Chaloupka when he found 
brick and charcoal by a fence some distance north of the fence 
corner, and a recollection that a trail existed south of a fence. 
The plat also discloses a !/2-inch rod found at a fence corner 
which the Chaloupka survey apparently assumed to be the 
northwest corner of what would be Section 9. Reference is also 
made to a portion of an old, buried fence which is located near 
the south line of Section 16 as established by Keefover. 

Keefover’s testimony sheds little additional light on the 
problem. He said he was present when an attempt was made 
with a road grader to uncover the alleged brick and charcoal at 
the claimed northwest corner of Section 16. It was not found. 

The procedure for locating the northwest corner of Section 
21 was interesting. Keefover testified that “well, what I marked 
for the northwest corner of 21 and then, of course, measuring 
on through the school section taking into account conversations 
with several different people, that is, you know, you can hear 
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testimony and people tell you what they remember.” When 

asked if that was a standard practice in surveying, he replied: 
Oh, yes, if you have an old timer but sometimes you get a 
conflicting information, not that they are lying about it, it 
is just the way they see it and so the surveyor in judgment 
has to take what he heard and relate it to what he can 
otherwise find and see what is in the record. 
The '/2-inch rod previously referred to as located at the 
northwest corner of Section 9 was explained by Keefover as 
follows: 
Well, after a lot of work and measuring, I accepted fence 
corners as the best evidence of the original corner and you 
can see from the map that we went until we found a half 
inch rebar which I don’t know how it got there but it was at 
a fence corner two miles north and working clear on down 
to a corner power pole which is also a fence corner at the 
south side of what is being used as the south side of Section 
21 and relating those measurements to what I consider very 
reasonable inconsistent variance that I find all the time 
between what is on the ground and what the original 
survey calls for. 

(Emphasis supplied.) 

One of the problems with that explanation is that there is no 
showing of what measurements were related to what other 
established points in order to verify the same. Interestingly 
enough, his testimony, and the plat of survey as well, reveals 
that Section 16 was measured as 5,139.5 feet on the west side 
and 5,363.2 feet on the east side. On the other hand, the 
Chaloupka survey apparently arbitrarily assigned distances of 
5,280 feet to each side, whereas Brown measured these 
distances as 5,243.04 and 5,245.68 feet respectively. 

It was asserted by Keefover that his points fit the roads and 
trail roads and fences, which he concluded conformed to 
accepted surveying standards. However, Keefover admitted 
that almost ever yone to whom he talked told him that the roads 
were way off. These apparently included the witnesses who 
furnished him his local evidence, and they were not placed 
under oath. Keefover did not know most of the people to whom 
he talked, but he thought they lived in the area. 
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In support of the Keefover survey there was testimony by 
Ernest Irey, a resident of the area, that he had seen a limestone 
rock that had been uncovered by Chaloupka. It was located on 
the extended trail road along what he considered to be the line 
between Sections 16 and 21, at a point in the road between 
Sections 14 and 15. This point would be at the southeast corner 
of Section 15. He said he understood that Chaloupka had 
reburied the stone and driven an iron rod next to it. Jarchows 
apparently would have us draw the inference that this was a 
permanent marker found by Chaloupka when he surveyed 
Section 15. However, reference to Chaloupka’s plat would 
indicate a rock and pipe placed by Chaloupka to establish the 
southeast corner of Section 15. In any event, Keefover had 
previously testified that he did not use nor look for Chaloupka’s 
corners. He also apparently failed to find any of the corners 
which he himself had placed in his survey of Section 22, 
previously referred to in this opinion. 

With reference as to what use he made of his own 1970 survey 
of Section 22, Keefover’s testimony was equivocal. At one point 
it would suggest that he did not find any of those corners. At 
another point reference was made to a gear top axle that had 
been found and accepted as the northeast corner of Section 22. 
Keefover utilized that corner to set the other three corners of 
that section. In the survey of Sections 16 and 21, Keefover used 
the northwest corner of Section 22 to establish the southeast 
corner of Section 16. Therefore, any error in the location of the 
“gear top axle” corner would manifest itself in locating these 
other corners. 

That 1970 survey had been rejected by Brown as being 
without a sound basis. Additionally, in the portion of the 1970 
survey containing the certification, Keefover recited: “Gear top 
shaft was found for the NE corner, and used, although appears 
maybe too far North. North line distance checks shorter, did 
not find further markers, but owners desired to use the roads 
(Emphasis supplied. ) 

The basic issue in this case is whether to accept the Brown 
survey or the Keefover survey. Preliminarily, then, we must 
decide whether we are dealing with an obliterated corner or with 
a lost corner. 
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An obliterated corner’s location may be recovered by 
reference to acceptable supplemental survey records, physical 
evidence, or testimony of witnesses having a dependable 
knowledge of such corner’s location. However, that location 
must be proven beyond a reasonable doubt, and, if based on 
testimony, it must come from witnesses having positive 
knowledge of the precise location of the original monument. 
Testimonial evidence must be tested by relating it to known 
original corners or other calls of the original field notes. 

We believe that it is apparent from our rather laborious 
discussion of the facts that the Keefover survey falls far short of 
those standards. The so-called existent or established points 
utilized by Keefover were all discredited. Chaloupka’s 
north-south positioning of the corners around Section 15 was 
set at record distances from the south boundary of the 
township. This placed the north-south boundaries too far 
north. The gear top axle at the northeast corner of Section 22 
was, according to Keefover’s own admission, too far north. 
Keefover made no attempt to tie his corners into any known 
perpetuated corners from the original government survey, the 
integrity of which was unquestioned. 

The testimony of witnesses upon which Keefover relied could 
hardly be classified as testimony. Neb. Rev. Stat. § 23-1903 
(Reissue 1983) suggests that a county surveyor, in the 
performance of his official duties, may compel the attendance 
of witnesses, whose testimony must be reduced to writing and 
subscribed by such witnesses. According to the manual, the 
testimony of any witnesses shall be based on firsthand 
knowledge, not hearsay, and it should not be merely personal 
opinion. 

In Keefover’s own certification he concludes that 
proportionment will put corners and lines in confusion and 
where about everyone knows the old corners had not been. 
However, we must again refer to the manual, wherein it is stated 
that a surveyor is not a referee as to the justice or injustice of a 
situation, nor is he qualified to act upon the equities or 
inequities that may appear to be involved. 

Having concluded that there is no conclusive evidence of the 
original survey regarding the boundaries of Sections 16 and 21, 
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the manual requires the employment of proportionate 
measurement. As our previous review of the facts revealed, the 
Brown survey was conducted in that manner, and _ his 
established corners were correlated completely with the five 
perpetuated markers of the original government survey. In our 
opinion, that survey properly establishes the boundaries of the 
affected sections as required by law, and is adopted as the basis 
for our judgment. 

One other issue remains. Jarchows contend that the decision 
of the trial court must be affirmed for the reason that the State 
of Nebraska is estopped by laches to determine the correct 
boundary between Sections 16 and 21. However, we believe that 
question has been answered by State v. Platte Valley Public 
Power and Irrigation District, 143 Neb. 661, 664, 10 N.W.2d 
631, 633 (1943): 

Also we have held that the state as trustee is without 
power through legislative means or otherwise to bestow a 
special benefit upon any person or corporation, public or 
private, at the expense of the cestui que trust, the public 
school system of the state. 


The general rule is that the doctrine of laches cannot be 
applied against public rights. In other words laches is not 
available against the government or state, in a suit by it to 
enforce a public right, or to protect a public interest. 

As stated in State v. Cooley, 156 Neb. 330, 337, 56 N.W.2d 
129, 133 (1952): “ ‘The school lands were received and are held 
in trust by the State of Nebraska for educational purposes. The 
state as trustee . . . is required to administer the trust estate 
under the rules of law applicable to trustees acting in a fiduciary 
capacity.... ” 

Quite apart from the doctrine of governmental immunity, 
the “ ‘ “objection of laches is not tenable to defeat an equity 
cause, where there has been no material change in defendant’s 
position....” ’ ” Fulk v. School District, 155 Neb. 630, 645, 53 
N.W.2d 56, 64 (1952). There is no evidence in this case of such a 
material change. 

The judgment of the district court is reversed, and the cause 
is remanded with directions to establish the boundaries of 
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Sections 16 and 21 in accordance with the Brown survey. 
REVERSED AND REMANDED WITH DIRECTIONS. 
WHITE, J., not participating. 


RosBertT H. BURGESS ET AL., APPELLANTS, V. OMAHAWKS RADIO 
CONTROL ORGANIZATION, A NONPROFIT NEBRASKA 
CORPORATION, ET AL., APPELLEES. 

362 N.W.2d 27 


Filed January 25, 1985. No. 83-684. 


1. Equity: Appeal and Error. Equity actions on appeal to this court are triable de 
novo on the record, subject to the rules that where credible evidence on material 
issues is in conflict, this court will consider that the trial court observed the 
witnesses and accepted one version of the facts over another, and where the trial 
court has viewed the premises, this court is required to consider any competent 
and relevant facts revealed by the view and any findings made by the court, 
provided that the record contains competent evidence to support the findings. 

2. Nuisances. Generally, noise is not a nuisance per se, but it may be of such a 
character as to constitute a nuisance in fact, which may serve as the basis of an 
action at law or in equity, even though it arises from the operation of a factory, 
industrial plant, or other lawful business or occupation. 

. Whether noise is sufficient to constitute a nuisance depends upon its 
effect upon an ordinary, reasonable man, that is, a normal person of ordinary 
habits and sensibilities. Relief cannot be based solely upon the subjective likes 
and dislikes of a particular plaintiff, and relief must be based upon an objective 
standard of reasonableness. 

4. Nuisances: Presumptions. To justify abatement of a claimed nuisance, the 
annoyance must be such as to cause actual physical discomfort to one of 
ordinary sensibilities. There is a presumption, in the absence of evidence to the 
contrary, that a plaintiff in an action for abatement of a nuisance has ordinary 
sensibilities. 

5. Actions: Zoning: Ordinances: Injunction: Standing. A private individual, with 
standing, may bring suit in district court to enjoin an alleged violation of the 

- zoning laws or ordinances. 


Appeal from the District Court for Douglas County: JOHNT. 


GRANT, Judge. Affirmed in part, and in part reversed and 
remanded for further proceedings. 


Gregory R. Abboud and, on brief, Robert H. Burgess, for 
appellants. 
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Raymond M. Crossman, Jr., of Crossman, Norris & 
Hosford, for appellees. 


KriIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
and SHANAHAN, JJ., and COLWELL, D.J., Retired. 


WHITE, J. 

Plaintiffs-appellants, Robert H. Burgess and Maria Burgess, 
filed this action seeking to permanently enjoin the 
defendants-appellees, Omahawks Radio Control Organization 
(Omahawks), a nonprofit Nebraska corporation, and Louise 
Field Prugh, from operating a radio-controlled model aircraft 
flying site at 172d and Ida Streets in western Douglas County, 
Nebraska. Plaintiffs occupy a neighboring property and allege 
that the defendants’ activities constitute both a private noise 
nuisance and a violation of the zoning ordinances of the city of 
Omaha. After a trial the lower court dismissed plaintiffs’ 
petition. The plaintiffs then perfected this appeal, in which they 
contend that the trial court erred in failing to find that the 
Omahawks’ activities constitute a nuisance and in failing to 
find that the Omahawks’ activities violated the zoning 
ordinances of the city of Omaha. 

This matter, being equitable in nature, is reviewed by this 
court de novo on the record, subject to the rules that (1) where 
credible evidence on material issues is in conflict, this court will 
consider that the trial court observed the witnesses and accepted 
one version of the facts over another, and (2) where the trial 
court has viewed the premises, this court is required to consider 
any competent and relevant facts revealed by the view and any 
findings made by the court, provided that the record contains 
competent evidence to support the findings. Neb. Rev. Stat. 
§ 25-1925 (Reissue 1979); Darsaklis v. Schildt, 218 Neb. 605, 
358 N.W.2d 186 (1984). We note that the trial judge viewed 
the premises and that the record does not contain any findings 
which are specifically based on that view. 

Generally, an owner of property has a right to make any use 
of it he sees fit. It is only where his use prevents his neighbors 
from the enjoyment of their property that an owner’s use may 
be restricted. The burden rests on the one complaining to 
establish that the use being made of the property must 
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necessarily create a nuisance. Prauner v. Battle Creek Coop. 
Creamery, 173 Neb. 412, 113 N.W.2d 518 (1962). It is generally 
recognized that under certain circumstances noise may 
constitute a nuisance and be enjoined. Generally, noise is not a 
nuisance per se, but it may be of such a character as to 
constitute a nuisance in fact, which may serve as the basis of an 
action at law or in equity, even though it arises from the 
operation of a factory, industrial plant, or other lawful business 
or occupation. Whether noise is sufficient to constitute a 
nuisance depends upon its effect upon an ordinary, reasonable 
man, that is, a normal person of ordinary habits and 
sensibilities. Relief cannot be based solely upon the subjective 
likes and dislikes of a particular plaintiff, and must be based 
upon an objective standard of reasonableness. To justify 
abatement of a claimed nuisance, the annoyance must be such 
as to cause actual physical discomfort to one of ordinary 
sensibilities. It is presumed, in the absence of evidence to the 
contrary, that a plaintiff has ordinary sensibilities. Daugherty 
v. Ashton Feed and Grain Co., Inc. , 208 Neb. 159, 303 N.W.2d 
64 (1981). 

With these legal principles in mind, the record reveals the 
following facts. Omahawks is a nonprofit Nebraska 
corporation with approximately 150 members. It has a lease 
with Louise Prugh to 160 acres of land on which members fly 
their model aircraft. The land is located at 172d and Ida Streets, 
in rural surroundings. According to the plaintiffs, the flying 
activities begin in early spring and continue, weather 
permitting, until late fall. Members can commence flying at 9 
a.m. and must cease at dark except on Mondays, when they 
must cease at 6 p.m. Each aircraft flown at the field must be 
evaluated and certified by the Omahawks’ noise abatement 
committee as being in compliance with the noise abatement 
criteria established by the Federation Aeronautique 
Internationale and the current standards presently enforced by 
the Occupational Safety and Health Administration. The field 
rules and noise abatement regulations have been disseminated 
to all members of the club, and these rules and regulations are 
strictly enforced. 

In August of 1981 the plaintiffs purchased their residence at 
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178th and Ida Streets. The model aircraft flight pattern takes 
the planes no closer than four to six blocks from the plaintiffs’ 
property. It is the contention of the plaintiffs that the sound, 
best described as a high-frequency humming which emanates 
from these model aircraft, constitutes a noise nuisance. Robert 
Burgess testified that as a direct result of this sound he suffers 
physical and mental difficulties such as depression, nausea, 
anxiety, insomnia, emotional distress, psychic pain, and 
idiopathic atrial fibrillation. Maria Burgess testified that as a 
result of the sound she suffers from insomnia, loss of appetite, 
and weight loss. Both plaintiffs testified that the noise disrupts 
their entire social life, destroys all enjoyment of their residence, 
and adversely affects their marital relations. The plaintiffs also 
adduced testimony from relatives and acquaintances that the 
sound is annoying. 

Preceding the trial, Omahawks invoked the services of David 
Cyr, an audiologist, to conduct a noise study, which entailed the 
measurement of the noise produced by the aircraft. Two studies 
were conducted with the use of a sound-level meter. During the 
first study, Cyr took noise measurements on the loudest of 
seven airplanes. This plane was not equipped with a muffler, 
and at full throttle and downwind the following readings were 
registered: at 3 feet, 104 decibels; at 36 feet, 84 decibels; at 72 
feet, 76 decibels. Cyr also checked the remaining airplanes, 
which were considerably quieter, and they ranged from. 78 to 82 
decibels at 36 feet and from 68 to 70 decibels at 72 feet. During 
the second noise study, Cyr conducted tests at three various sites 
with three airplanes at full throttle, both while the planes were 
stationary and while they were in the air. At a site just east of the 
plaintiffs’ residence and between their residence and the 
aircraft flight pattern, the sound level was approximately 30 
decibels both while the planes were in the air and on the ground. 
Cyr then walked due west from the airstrip, where the 
40-decibel level was reached at 350 feet; walking north, the 
40-decibel level was reached at 460 feet; and walking northeast, 
which was downwind, the 40-decibel level was reached at 600 
feet. Cyr next drove to a farm northwest of the airstrip, where a 
130-horsepower tractor was in operation. With full throttle and 
inside the cab, the noise was 80 decibels. Outside the cab, 3 feet 
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from the engine, it was 96 decibels. Six hundred feet northeast, 
and downwind from the tractor, the noise level was 60 decibels. 
Cyr concluded that the tractor was running about 35 percent 
louder than the airplanes. Cyr also testified that the noise level 
of the airplanes does not pose a hazard to hearing. These 
measurements can be compared with a normal conversational 
speech level at a 3-foot distance of approximately 60 to 70 
decibels, whispered speech at about 30 decibels, typical traffic 
noise at about 85 decibels, and a power saw, which registers 
between 115 and 120 decibels. 

Vernon Reed, who resides approximately one-fourth of a 
mile from the center of the aircraft flight pattern, and closer to 
the flying activity than the plaintiffs, testified that although he 
can hear the model aircraft, they do not bother him any more 
because they are less noisy since the institution of the 
Omahawks’ noise abatement rules and because the aircraft fly 
less frequently. Dr. Robert Holcombe, who resides at a point 
further from the Omahawks’ flying activity than do the 
plaintiffs, but downwind from the prevailing southwesterly 
winds, testified that he can occasionally hear the airplanes at his 
home, but the sound does not bother him. He testified that 
other sounds are more bothersome and annoying than the 
model aircraft, such as those of motorcycles and trucks, and 
tractors that plow at night. 

Our diligent review of the record, taking into consideration 
such circumstances of this case as the character, volume, 
frequency, duration, time, and locality of the noise, leads us to 
the conclusion, also reached by the trial court, that the activities 
of the Omahawks, although annoying to the plaintiffs, do not 
rise to a level of private noise nuisance. 

Concerning the alleged violation of the zoning ordinances, it 
is uncontested that the land in question is subject to S-2 Second 
Suburban District zoning restrictions of the city of Omaha, 
which in pertinent part provide: “A building or premises shall 
be used for only the following purposes: (1) The use regulations 
for this district are the same as those for the First Suburban 
District, except that: (a) Outdoor theaters, trailer camps, trailer 
parks, tourist camps, tourist parks, and motorized cart tracks 
shall not be permitted in this district.’ Omaha Municipal Code 
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§ 55-352 (1980). The use regulations for First Suburban District 
allow premises to be used for motorized cart, minibike, motor 
scooter, and motorcycle tracks, provided that a permit is 
obtained after a public hearing by the city council. Omaha 
Municipal Code § 55-332(14) (1980). 

It is the plaintiffs’ contention that the Omahawks’ activities 
constitute a violation of the S-2 zoning restrictions, and as such 
the activities should be enjoined. The trial court, ostensibly 
under the erroneous belief that this cause of action stemmed 
from a prior zoning board of appeals decision in which an 
appeal to the district court was not properly perfected, declined 
to hear much of the evidence and arguments concerning the 
alleged violation. The trial court dismissed this cause of action 
without making any findings as to whether the Omahawks’ 
activities violated the zoning ordinances. 

Under Nebraska case law a private individual, with standing, 
may bring suit in the district court to enjoin an alleged violation 
of the zoning laws or ordinances. See, Witzel v. Village of 
Brainard, 208 Neb. 231, 302 N.W.2d 723 (1981); Omaha Fish 
and Wildlife Club, Inc. v. Community Refuse, Inc., 208 Neb. 
110, 302 N.W.2d 379 (1981). 

The lower court should have but did not decide whether the 
Omahawks’ activities violate the zoning ordinances, and as 
such this cause must be reversed and remanded for such a 
determination. 

Should the district court, upon remand, find that the 
Omahawks’ activities do in fact violate the zoning ordinances, 
defendants are then free to seek a variance. See Neb. Rev. Stat. 
§§ 14-401 et seq. (Reissue 1983). 

AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED FOR FURTHER PROCEEDINGS. 
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BOBBY CUMMINGS, APPELLANT, V. BRUCE CURTISS, APPELLEE. 
361 N.W.2d 508 


Filed January 25, 1985. No. 83-736. 


1. Summary Judgment. The purpose of a summary judgment proceeding is to 
pierce allegations of pleadings and to show conclusively that the controlling 
facts are otherwise than alleged and that the moving party is entitled to judgment 
as a matter of law. 

. The granting of summary judgment is an extreme remedy and should be 
awarded only when the issue is clear beyond all doubt. Any reasonable doubt 
touching the existence of a material issue of fact must be resolved against the 
moving party. 

3. Fraud. Fraudulent misrepresentation requires the plaintiff to prove (1) that a 
representation was made, (2) that the representation was false, (3) that when the 
representation was made it was known to be false or made recklessly without 
knowledge of its truth and as a positive assertion, (4) that it was made with the 
intention that the plaintiff should rely upon it, (5) that the plaintiff did rely upon 
it, and (6) that he suffered damage as a result. 


Appeal from the District Court for Pierce County: MERRITT 
C. WARREN, Judge. Affirmed. 


Bobby Cummings, pro se. 
Jewell, Otte, Gatz & Collins, for appellee. 


BOSLAUGH, WHITE, and Grant, JJ., and McCown, J., 
Retired, and COLWELL, D.J., Retired. 


McCown, J., Retired. 

This is an appeal from an order of the district court for Pierce 
County, Nebraska, granting summary judgment for the 
defendant. This action involved allegations that the defendant, 
a lawyer, had made fraudulent misrepresentations to the 
plaintiff client in connection with the settling of an estate. We 
affirm the judgment of the district court. 

The testator, Ren J. Kroupa, died on March 24, 1979, leaving 
a will which he had made on a printed form. The plaintiff, who 
was not related to the decedent, and the decedent’s brother, 
Frank E. Kroupa, engaged the defendant, an attorney, to 
probate the will which named them as sole beneficiaries of the 
estate. 

After the will was filed for probate, other relatives of the 
decedent filed objections to the petition for probate. They 
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alleged that the will was not properly signed, executed, or 
attested; that the deceased lacked testamentary intent; and that 
the decedent was the victim of undue influence. The contestants 
subsequently offered a “stipulation” under which both 
plaintiff and Kroupa would disclaim their one-half share each 
under the will and accept a one-fifth share each in exchange for 
the withdrawal of objections to probate. The contestants were 
to receive the remaining three-fifths of the estate. 

The defendant encouraged the plaintiff to accept the 
proffered settlement and expressed reservations about the 
validity of the decedent’s will. The plaintiff alleged that 
defendant told him the will was not properly signed by two 
witnesses, thus making it invalid. Plaintiff further alleged that 
defendant also stated that the will would not hold up in any 
court in Nebraska and that if the plaintiff, a nonrelative, hoped 
to receive anything from the estate, he should sign the 
stipulation, since “A fifth of something is better than nothing, 
isn’t it?” 

The defendant alleged that he had informed the plaintiff on’ 
several occasions that the will was of questionable validity. He 
stated that the will may not be valid as either a formal or a 
holographic will, and warned plaintiff that there might be a will 
contest. After informing the plaintiff of this, defendant 
suggested that plaintiff consider a settlement with the 
contestants, the terms of which are contained in the stipulation, 
and the plaintiff accepted them in order to avoid the uncertain 
outcome of litigation. 

The will was admitted to probate in May of 1979, subject to 
the terms of the stipulation, and the estate was divided in 
accordance with the settlement agreement. 

In December of 1982 the plaintiff “discovered” Neb. Rev. 
Stat. § 30-2328 (Reissue 1979) concerning holographic wills, 
and subsequently filed this action for fraudulent 
misrepresentation. Both parties moved for summary 
judgment, and the district court granted defendant’s motion 
and entered judgment accordingly. Plaintiff assigns as error the 
district court’s failure to find that defendant’s representations 
were false, that he used artifice to fraudulently conceal the 
truth, and contends that, under the circumstances, knowledge 
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of the misrepresentation must be imputed to the defendant. 

It is fundamental that the purpose of a summary 
judgment proceeding is to pierce allegations of pleadings 
and to show conclusively that the controlling facts are 
otherwise than alleged and that the moving party is 
entitled to judgment as a matter of law. . . . It is equally as 
fundamental that the granting of summary judgment is an 
extreme remedy and should be awarded only when the 
issue is clear beyond all doubt. Any reasonable doubt 
touching the existence of a material issue of fact must be 
resolved against the moving party. 

Strong v. K & K Investments, 216 Neb. 370, 373, 343 N.W.2d 
912, 915 (1984). 

‘Fraudulent misrepresentation requires the plaintiff to prove: 
(1) That a representation was made; (2) That the 
representation was false; (3) That when the representation 
was made it was known to be false or made recklessly 
without knowledge of its truth and as a positive assertion; 
(4) That it was made with the intention that the plaintiff 
should rely upon it; (5) That the plaintiff did rely upon it; 
and (6) That hesuffered damage as a result. Ames Bank v. 
Hahn, 205 Neb. 353, 287 N. W.2d 687 (1980). 

Gitschel v. Sauer, 212 Neb. 454, 461, 323 N.W.2d 93, 97 (1982). 
In the present case plaintiff alleged that the defendant stated: 
Our real problem is that Ren’s will is not legal under 
Nebraska law because it did not have the two witnesses it 
must have to be legal and entitled to Probate in Nebraska 
and because of that Ren’s will would not hold up in any 
court in Nebraska and that if I hoped to get any of Ren’s 
estate I had better sign the Stipulation otherwise not being 
a blood relative I would not receive anything at all and a 
fifth of something is better than nothing, isn’t it? 
This statement was not false and known to be false. Neb. Rev. 
Stat. § 30-2327 (Reissue 1979) requires that all wills other than 
holographic wills be signed by at least two witnesses. In this 
instance, the decedent’s will was signed only by the decedent 
and one witness, thus making it invalid unless proven to be a 
holographic will. 
At the times involved here § 30-2328 (Reissue 1979) was in 
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effect. It provided: “A will which does not comply with section 
30-2327 is valid as a holographic will, whether or not witnessed, 
if the signature, the material provisions, and an indication of 
the date of signing are in the handwriting of the testator.” The 
statute does not specifically address the problem of printed will 
forms, and there is no Nebraska case law interpreting the 
statute. However, the comment to the statute does address the 
issue. “A valid holograph might even be executed on some 
printed will forms if the printed portion could be eliminated 
and the handwritten portion could evidence the testator’s will.” 

Available case law based on similar statutes in other states 
indicates that only the portion of the will actually in the 
handwriting of the testator is to be considered. All other 
language is simply to be disregarded. Watkins v. Boykin, 536 
S.W.2d 400 (Tex. Civ. App. 1976); Succession of Burke, 365 So. 
2d 858 (La. App. 1978); Matter of Estate of Johnson, 129 Ariz. 
307, 630 P.2d 1039 (1981). The important determination is 
whether “the handwritten portion clearly express[es] a 
testamentary intent.” Matter of Estate of Johnson, supra at 
309, 630 P.2d at 1041. See, also, Estate of Christian, 60 Cal. 
App. 3d 975, 131 Cal. Rptr. 841 (1976). 

The handwritten portion of the document reads: 

“Nebraska 

Pierce 

Ren J Kroupa 

For helping me and taking care of me 

Frank Kroupa Jr. and Bobby Cummings 

W.I.O.S. 

the court 

who the courts decides 

Pierce Pierce 

Nebraska 29 Jan 79 

Witness is chief of police Gordon Halbmayer [sic] 

who i gave this to keep safe for me. 

Ren J Kroupa.” 

Based on this language alone, it is doubtful that the requisite 
testamentary intent was demonstrated and that all material 
portions of a will were present. 

Resolving all reasonable doubts in plaintiff’s favor, the 
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record fails to establish any false representation. The 
defendant’s statement, while not complete or thorough, did in 
fact reflect the general state of the law. The judgment of the 
district court was correct and is affirmed. 

AFFIRMED. 


STANLEY G. QUIGLEY, APPELLANT, V. PHYLLIS LEBSACK, RED 
WILLOW COUNTY CLERK AND ELECTION COMMISSIONER, ET AL., 
APPELLEES. 

362 N.W.2d 31 


Filed February 1, 1985. No. 83-504. 


1. Public Officers and Employees: Recall Petitions: Statutes. A recall statute, or 
any other kind of election statute, must be liberally construed to effectuate the 
purpose for which the statute is intended. However, liberal construction of 
statutes governing recall of public, elected officials does not constitute a license 
to totally ignore the express requirements of recall statutes. 

2. Public Officers and Employees: Recall Petitions. Indication of residence 
address specified in Neb. Rev. Stat. § 23-2010.02 (Cum. Supp. 1982) impliedly 
assures that only registered voters will participate in removal of an elected 
official by recall petition and supplies a convenient method of checking whether 
a Signatory is ostensibly a qualified elector. 

:____. Neb. Rev. Stat. § 23-2010.02 (Cum. Supp. 1982) requires that 

the residence address of a signatory be placed on a recall petition by the 

signatory personally or with the signatory’s authorization. 


Appeal from the District Court for Red Willow County: 
Jack H. HENDRIX, Judge. Reversed. 


John J. Battershell of Cunningham, Battershell & Bergin, 
P.C., for appellant. 


Mike Freeman, Red Willow County Attorney, for appellees. 


Vernon Tweedie, for amicus curiae Committee of Concerned 
Users of R.E.A. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 
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SHANAHAN, J. 

Stanley G. Quigley appeals the dismissal of his action in the 
district court for Red Willow County, namely, Quigley’s suit to 
enjoin a recall election. 

Quigley, director of the McCook Public Power District, 
subdivision No. 3, filed a petition seeking to enjoin Phyllis 
Lebsack, county clerk and election commissioner of Red 
Willow County, and the Red Willow County commissioners 
from holding a recall election to relieve Quigley of his 
directorship. To achieve the recall election, the recall petition 
required signatures of 139 registered voters. Lebsack 
determined that there were 160 valid signatures on the recall 
petitions and found the petitions sufficient for the recall 
election. At a hearing before the district court the 
uncontradicted evidence disclosed that 49 of the 160 signatories 
did not personally indicate their residence addresses on the 
recall petitions. Rather, based on information contained in the 
county’s voter registration lists and without request from the 
petitioning signatory, either the circulators of the recall 
petitions or spouses of the circulators inserted the 49 
signatories’ addresses on the petitions previously signed. There 
was no evidence offered to show that the signatories in question 
resided or had any actual address in subdivision No. 3 of 
McCook Public Power District. 

At the time the petitions were circulated, Neb. Rev. Stat. 
§ 32-102 (Reissue 1978) provided: 

Elector shall mean every person of the constitutionally 
prescribed age or upwards, and who shall have the right to 
vote for all officers to be elected to public office, and upon 
all questions and propositions lawfully submitted to the 
voters at any and all elections authorized or provided for 
by the Constitution or laws of the State of Nebraska; 
Provided, no person shall be qualified to vote at any 
election unless such person shall be a resident of the state, 
county, precinct, township, or ward on or before election 
day, and shall have been properly registered with the 
county clerk or election commissioner, and shall be a 
citizen of the United States. 

Regarding a recall petition, Neb. Rev. Stat. § 23-2010.02 
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(Cum. Supp. 1982) in part provides: “Each signer of a recall 
petition shall sign his or her name in ink or indelible pencil and 
shall place thereon after his or her name his or her place of 
residence by street and number.” Neb. Rev. Stat. § 23-2010.08 
(Cum. Supp. 1982) provides: 

Should a majority of the votes cast thereon at a recall 
election be against the removal of the officer named on the 
ballot, such officer shall continue in office for the 
remainder of his or her term, subject to recall as before. If 
a majority of the votes cast thereon, at a recall election, 
shall be for the removal of the officer named on the ballot, 
he or she shall, regardless of any technical defects in the 
recall petition, be deemed removed from office. 

The district court refused to enjoin the recall election 
involving Quigley. The election was held and Quigley was 
recalled. 

Quigley contends that an injunction should have been issued 
because 49 of the signatories did not personally place their 
residence addresses on the recall petitions. Lebsack claims that 
the statutory provision for inclusion of the signatory’s residence 
address is “merely informational in nature to assist the county 
clerk in her verification of signatures.” Brief for Appellees at 2. 
Hence, according to Lebsack, any failure to comply with the 
statute is a technical deficiency only. 

A recall statute, or any other kind of election statute, must be 
liberally construed to effectuate the purpose for which the 
statute is intended. Shaw v. Stewart, 115 Neb. 315, 212 N.W. 
760 (1927). See, also, Stone et al. v. Wyckoff, et al., 102 N.J. 
Super. 26, 245 A.2d 215 (1968); In re Petition for Removal of 
Rice, 35 Ill. App. 2d 79, 181 N.E.2d 742 (1962); Whitman v. 
Moore, 59 Ariz. 211, 125 P.2d 445 (1942); Schumacher vy. 
Byrne, 61 N.D. 220, 237 N.W. 741 (1931). However, liberal 
construction of statutes governing recall of public, elected 
officials does not constitute a license to totally ignore the 
express requirements of recall statutes. State ex rel. Palmer vy. 
Hart, ___ Mont. __, 655 P.2d 965 (1982); Hazelwood v. 
Saul, 619 P.2d 499 (Colo. 1980). 

Section 32-102 expresses and impresses the importance and 
necessity of residence in reference to the electoral process in 
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Nebraska. Indication of residence address specified in 
§ 23-2010.02 impliedly assures that only registered voters will 
participate in the political process envisioned in removal of an 
elected official by recall. See Cleland v. District Court, 92 Nev. 
454, 552 P.2d 488 (1976). The obvious purpose for requiring the 
address of a signatory is to supply a convenient method of 
checking whether a signatory is ostensibly a qualified elector. 
Whitman v. Moore, supra. Additionally, another aim of the 
statute requiring a signatory’s actual address is to enable a 
protestant to trace the signatory for the purpose of determining 
qualification to sign the petition. In re Referendum Petition 
No. 31, 68 Okla. 147, 172 P. 639 (1918). 

Therefore, § 23-2010.02 imposes a requirement that a 
signatory indicate a residence address to provide prima facie 
qualification of the signatory as an elector entitled to sign a 
recall petition. 

We do not suggest that all persons signing a recall petition 
must personally place their respective addresses on the petition. 
Courts have interpreted statutory provisions similar to 
§ 23-2010.02 in such a manner as to allow the circulator or some 
third person to insert the signatory’s address pursuant to 
authorization from the signatory. See, Jn re Petition for 
Removal of Rice, supra; Schumacher v. Byrne, supra; In re 
State Question No. 137, etc., 114 Okla. 132, 244 P. 806 (1926). 

Further, we do not suggest that qualified voters without 
street or number addresses cannot sign a recall petition. We 
have previously addressed this problem in Bartling v. Wait, 96 
Neb. 532, 148 N.W. 507 (1914). In that case we held at 536, 148 
N.W. at 508: 

It is claimed that the petition is defective because 1,852 
signers of the petition did not give their complete post 
office address; that the address is shown only by the city or 
village in which the signer purports to live, but neither the 
county nor state in which they live appears on the face of 
the petition, except that each appears on the other side of 
each petition. Taking the Antelope county petition as an 
example, there is a certificate to each sheet to the effect 
that each of the persons signed his name in the presence of 
affiant, and that he believes each has signed his name and 
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post office address correctly, and that each signer is a voter 
of the state of Nebraska and county of Antelope. The post 
office address of the respective signers are given “Elgin,” 
“Petersburg,” and “Oakdale.” The argument is that 
“John Smith, writing merely ‘Aurora’ after his name, 
does not give his post office address.” The implication is 
that each signer must give his street and number and his 
state. Even without the proof upon the back of the 
petition, it is a fact of which the court will take judicial 
notice that there are cities and villages of the names 
appended, in this state; that the free delivery system is not 
in force in all the cities and villages in the state, and that in 
such case a street address is unnecessary and unusual. 
Furthermore, it is a well-known fact that even in cities and 
towns the usual post office address of many is merely the 
name of the city without addition. The petition, therefore, 
is not vulnerable to these objections. 
Cf. State ex rel. Morris v. Marsh, 183 Neb. 521, 162 N. W.2d 262 
(1968) (“ample evidence” that the signatories resided in Sarpy 
County, although signatories’ addresses appearing on the 
initiative petition indicated a Douglas County address). 

Having ascertained the reason for the residence address 
provision in § 23-2010.02, we must now determine whether 
noncompliance with such provision is a “technical” deficiency 
in the recall petition within § 23-2010.08. 

Technical means “Immaterial, not affecting substantial 
rights, without substance.” Black’s Law Dictionary 1312 (Sth 
ed. 1979). 

In characterizing a technical defect the Supreme Court of 
Rhode Island stated in Brereton v. Board of Canvassers, 55 R.1. 
23, 35,177 A. 147, 154 (1934): 

A technical error is a deviation from the right course or 
standard in the performance of any act requiring some 
skill or technique. It includes an act of volition which 
erroneously, yet none the less intentionally, departs from a 
prescribed standard, but which does not go to the very 
substance or merits of the matter. 

Validation of the process to recall a public official from 
elective office can hardly be characterized as involvement of 
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insubstantial rights. A requirement which is a fundamental 
safeguard for an officeholder and petitioner alike, namely, 
assistance in determining the required number of qualified 
signatories for a recall petition, must be respected and protected 
as an integral part of the process for recall of an elected official. 
On the one hand, the residence requirement protects the elected 
official from a recall election springing from a petition signed 
by ineligible voters. On the other hand, the requirement 
regarding residence address alerts circulators of a recall petition 
to the possibility that the threshold number of qualified 
signatories may not have been satisfied. See Spence v. Terry, 
215 Neb. 810, 340 N.W.2d 884 (1983) (minimum number of 
signatories is required for a recall petition before verification of 
signatures is required under Neb. Rev. Stat. § 23-2010 (Cum. 
Supp. 1982)). 

Under the circumstances presented in this case, there is no 
information concerning the actual addresses of the signatories 
in question when they signed the recall petitions. A requirement 
that the residence address of a signatory be placed on a recall 
petition by the signatory personally or with the signatory’s 
authorization neither hinders nor prevents the recall of an 
elected official. Whether a signatory is at least an ostensibly 
(prima facie) qualified voter with respect to the recall petition or 
whether a signatory may have moved or otherwise changed 
voting districts with resultant cancellation of registration before 
signing the petition are preliminary but fundamental questions 
that cannot be resolved without reference to the signatory’s 
claimed address at signing the recall petition. See Neb. Rev. 
Stat. § 32-216 (Reissue 1984) (change of residence causing 
cancellation of voter registration). Were we to accept Lebsack’s 
theory of technical deficiency, then qualification to participate 
in the recall petition would be established by incorporating into 
the petition the very voter registration list used to validate voter 
eligibility, a self-authenticating process impeding inquiry into a 
signatory’s eligibility to sign a recall petition. See Neb. Rev. 
Stat. § 23-2010.04 (Cum. Supp. 1982) (county clerk or election 
commissioner shall ascertain whether the requisite number of 
registered voters have signed the recall petition). Requirements 
for a recall petition must be accorded the same stature as the 
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standards applicable to the ballot box. Consequently, failure to 

fulfill the residence address requirement of § 23-2010.02 was a 
material and substantial defect in the recall petition involving 
Quigley. 

We hold that the residence address of a signatory must be 
placed on a recall petition by the signatory personally or with. 
the signatory’s authorization. The trial court was incorrect in 
holding that the 49 questioned signatures were valid for the 
purpose of the recall petition. Therefore, the recall election 
should have been enjoined as requested by Quigley. 

REVERSED. 

KrivosHa, C.J., concurring in the result. 

While I believe that the decision reached by the majority in 
this case, under the facts as presented, is correct, I write 
separately because I believe that the language of the majority 
opinion may be read more broadly than I believe we intend it to 
be read. In the instant case there was no evidence offered to 
show that the signatories in question resided or had any actual 
address in subdivision No. 3 of McCook Public Power District. 
Absent such evidence, the court had no way of knowing 
whether the appellee Lebsack did in fact verify whether the 
signatories to the recall petition were qualified to sign. Standing 
alone, the majority opinion may be read to the effect that 
failing to include addresses on a recall petition automatically 
invalidates the petition, even though other evidence is provided 
to establish without question that the signatories are qualified 
voters with respect to the recall petition. I do not believe such to 
be the law, nor do I believe the majority to intend that result. 
What we are concerned about here is not who places the 
addresses upon the petition or who directs that they be placed 
on the petition, but whether we are satisfied that the manner in 
which the verification takes place has credibility. Obviously, it is 
self-serving to go to the election list in order to obtain the 
signatory’s address, in order to determine whether the signatory 
still resides at the address shown on the petition on the day when 
the petition was signed, in order to establish that the signatory is 
a registered voter qualified to sign the petition. It is conceivable, 
however, that affidavits might be provided to establish the truth 
of the matter, or the area might be small enough that the 
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addresses of the signatories are general in nature and can 
otherwise be established. I believe that the declaration set out in 
the majority opinion must therefore be closely read in light of 
the evidence in this case, including the fact that there was no 
evidence as to the correct actual addresses of the signatories. 


D.J. WITHERSPOON, APPELLANT, V. SIDES CONSTRUCTION Co., 
INC., A CORPORATION, ET AL., APPELLEES. 
362 N.W.2d 35 


Filed February 1, 1985. No. 83-661. 


1. Summary Judgment. The primary purpose of the summary judgment procedure 
is to pierce the allegations made in the pleadings and show conclusively that the 
controlling facts are other than as pled, and thus resolve, without the expense 
and delay of trial, those cases where there exists no genuine issue either as to any 
material fact or as to the ultimate inferences to be drawn therefrom, and the 
moving party is entitled to judgment as a matter of law. 


2. . In considering a motion for. summary judgment, the evidence is to be 
viewed most favorably to the party against whom the motion is directed, giving 
to that party the benefit of all the favorable inferences which may reasonably be 
drawn from the evidence. 

3. . The party moving for summary judgment has the burden of showing 


that no genuine issue as to any material fact exists; that party must therefore 
produce enough evidence to demonstrate his entitlement to a judgment if the 
evidence remains uncontroverted, after which the burden of producing contrary 
evidence shifts to the party opposing the motion. 

4. Products Liability: Limitations of Actions. The statute of repose applicable to 
the manufacturer of an allegedly defective product is contained in Neb. Rev. 
Stat. § 25-224 (Cum. Supp. 1984) and begins to run when possession of the 
product is first relinquished for ultimate use or consumption, not when it is first 
placed into the stream of commerce by the manufacturer. 

5. Actions: Construction Contracts: Breach of Contract: Contractors and 
Subcontractors. An owner’s action for a general contractor’s failure to erect a 
structure in a workmanlike manner is one for breach of contract. 

6. Limitations of Actions: Construction Contracts: Contractors and 
Subcontractors. The period of repose applicable to a general contractor is found 
in Neb. Rev. Stat. § 25-223 (Reissue 1979) and begins to run when construction 
of the structure is completed. 

7. Limitations of Actions. A statute of repose is a type of a statute of limitations. 

. A period of limitations begins to run upon the violation of a legal right, 
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that is, when the aggrieved party has the right to institute and maintain suit, even 
though the nature and extent of the damages may not be known. 

9. Words and Phrases. A professional act or service is one arising out of a vocation, 
calling, occupation, or employment involving specialized knowledge, labor, or 
skill, and the labor or skill involved is predominantly mental or intellectual, 
rather than physical or manual. 

10. Limitations of Actions: Words and Phrases. Architects and engineers are 
professionals for purposes of Neb. Rev. Stat. § 25-222 (Reissue 1979). 

11. Limitations of Actions: Construction Contracts. The period of repose 
applicable to an architect who has a duty to inspect throughout construction is 
contained in Neb. Rev. Stat. § 25-222 (Reissue 1979) and begins to run when 
construction is completed. 

. The period of repose applicable to an engineer who has no duty 

other than to provide a design to an architect is contained in Neb. Rev. Stat. 

§ 25-222 (Reissue 1979) and begins to run when the design is delivered to the 

architect. 


Appeal from the District Court for Douglas County: KEITH 
Howarp, Judge. Affirmed in part, and in part reversed and 
remanded for further proceedings. 


Cynthia G. Irmer of Matthews & Cannon, PC., for 
appellant. 


Lyman L. Larsen and John D. Hartigan, Jr., of Kennedy, 
Holland, DeLacy & Svoboda, for appellee Sides Construction. 


Eugene P. Welch and John W. Iliff of Gross, Welch, Vinardi, 
Kauffman & Day, P.C., for appellee Stanley J. How & 
Associates. 


Judith A. Schweikart of Kutak Rock & Huie, for appellee 
McWane Cast Iron Pipe. 


Dean F. Suing and Moira B. White of Katskee & Henatsch, 
for appellee Raymond G. Alvine & Associates. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and Grant, JJ. 


CAPORALE, J. 

Plaintiff-appellant, D.J. Witherspoon, suffered damages 
when the pipe supplying water to his house broke. As a 
consequence, he brought suit against the manufacturer of the 
pipe, McWane Cast Iron Pipe Co., Inc.; the general contractor, 
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Sides Construction Co., Inc.; the architect, Stanley J. How & 
Associates, Inc.; the engineer, Raymond G. Alvine & 
Associates; and the plumbing subcontractor, J.H. Martig, Inc., 
together with its trustee in bankruptcy, James J. Stumpf. The 
defendants-appellees McWane, Sides, How, and Alvine each 
moved for summary judgment on the ground that 
Witherspoon’s action was time barred. The district court 
sustained each of those motions and dismissed the action as to 
all the movants. We affirm as to Alvine, and we reverse and 
remand for further proceedings as to McWane, Sides, and 
How. 


Facts and Posture of Case 


The primary purpose of the summary judgment procedure is 
to pierce the allegations made in the pleadings and show 
conclusively that the controlling facts are other than as pled, 
and thus resolve, without the expense and delay of trial, those 
cases where there exists no genuine issue either as to any 
material fact or as to the ultimate inferences to be drawn 
therefrom, and the moving party is entitled to judgment as a 
matter of law. Neb. Rev. Stat. § 25-1332 (Reissue 1979); 
Cummings v. Curtiss, ante p. 106, 361 N.W.2d 508 (1985); 
Gilbreath v. Ridgeway, 218 Neb. 822, 360 N.W.2d 474 
(1984); Stromsburg Bank v. Nuttelman, 218 Neb. 687, 358 
N.W.2d 746 (1984); Straub v. American Bowling Congress, 
218 Neb. 241, 353 N.W.2d 11 (1984); Galven Petroleum Co. v. 
Hixson, 213 Neb. 683, 331 N.W.2d 1 (1983); Mutual Benefit 
Life Ins. Co. v. Chisholm, 213 Neb. 301, 329 N.W.2d 103 
(1983). In considering a motion for summary judgment, the 
evidence is to be viewed most favorably to the party against 
whom the motion is directed, giving to that party the benefit of 
all the favorable inferences which may reasonably be drawn 
from the evidence. McHenry v. First Nat. Bank, 216 Neb. 580, 
344 N.W.2d 652 (1984); Strong v. .K & K Investments, 216 Neb. 
370, 343 N.W.2d 912 (1984). Since the party moving for 
summary judgment has the burden of showing that no genuine 
issue as to any material fact exists, that party must therefore 
produce enough evidence to demonstrate his entitlement to a 
judgment if the evidence remains uncontroverted, after which 
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the burden of producing contrary evidence shifts to the party 
opposing the motion. Bailey v. City of North Platte, 218 Neb. 
810, 359 N.W.2d 766 (1984); Hanzlik v. Paustian, 211 Neb. 322, 

318 N.W.2d 712 (1982), appeal after remand 216 Neb. 575, 344 
N.W.2d 649 (1984). 

The evidence, viewed in accordance with the applicable rule, 
establishes that in 1968 or 1969 Witherspoon retained How to 
design a house to be constructed on land Witherspoon owned. 
How then selected Alvine to be the engineer for the project. 
Witherspoon next contracted with Sides to build the house 
according to the plans and specifications provided by How and 
Alvine. Sides engaged Martig to install the plumbing, including 
a 3-inch water supply pipe required by the plans and 
specifications. The water utility required that a ductile iron pipe 
be used; however, a cast iron pipe fabricated by McWane was 
installed. Burial of the pipe on Witherspoon’s land was 
completed in September of 1969, and the pipe provided water 
for construction purposes from October 1, 1969. Construction 
of the house was completed around Christmas of 1970. Because 
the cast iron pipe had been installed without sufficient thrust 
restraint at the point where it entered the house, it broke on 
December 31, 1979. As a consequence, a foundation wall 
collapsed and the basement flooded, resulting in damages of 
$353,753.84. 

Witherspoon commenced this suit on December 9, 1980. He 
bases his action against McWane on strict liability in tort, and 
against Sides, How, and Alvine on negligence. 


Manufacturer’s Motion 


The operative allegation against the manufacturer McWane 
is that it “is strictly liable in tort for manufacturing and placing 
into the stream of commerce a defective product,” in that the 
pipe was of inadequate quality. 

' The applicable period of repose is contained in Neb. Rev. 
Stat. § 25-224 (Cum. Supp. 1984), which in relevant part reads: 
[A]ny product liability action, except one governed by 
section 2-725, Uniform Commercial Code or by 
subsection (5) of this section, shall be commenced within 
ten years after the date when the product which allegedly 
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caused the personal injury, death, or damage was first sold 
or leased for use or consumption. 

The statute does not define the meaning of the phrase “first 
sold . . . for use or consumption,” nor does it have an 
independent, clear meaning of its own. Does the phrase mean 
when the product is first placed into the stream of commerce by 
the manufacturer or when possession of the product is 
relinquished for ultimate use or consumption? 

Neb. U.C.C. § 2-106(1) (Reissue 1980) defines sale as the 
“passing of title from the seller to the buyer for a price (Section 
2-401).” Under Neb. U.C.C. § 2-401(2) (Reissue 1980), title, 
unless the parties agree otherwise, “passes to the buyer at the 
time and place at which the seller completes his performance 
with reference to the physical delivery... .” One difficulty with 
attempting to apply § 2-401 to product liability cases is that it is 
not clear who is the seller and who is the buyer. On the state of 
the record in this case, either Sides, Martig, or Witherspoon 
could be considered to be the buyer, just as either McWane, 
Sides, or Martig could be considered to be the seller. The 
Uniform Commercial Code definition of sale, then, does not 
help us define “sold” in this context. 

When statutory language is ambiguous and must be 
construed, recourse should be had to the legislative history for 
the purpose of discovering the intent of the lawmakers. Worley 
v. City of Omaha, 217 Neb. 77, 348 N.W.2d 123 (1984). 

During a legislative committee hearing, Senator DeCamp, a 
sponsor of the bill, in response to a concern as to when the 
period would begin to run on a piece of equipment 
manufactured by one but installed by another, stated, “The 
date for use or construction.” Banking, Commerce and 
Insurance Committee Hearing, L.B. 665, 85th Leg., 2d Sess. 71 
(Jan. 23, 1978). Senator Bereuter said the following: 

I think when a bulldozer is sold to Lincoln Equipment the 
statute of repose does not begin unless they would be using 
it as a part of their own operation, not as a wholesaler, or 
not as a retailer. However, when that bulldozer is sold to an 
ultimate consumer, that is a contractor who uses the 
bulldozer repeatedly for his own business, then the statute 
of repose begins. The fact that that contractor may sell the 
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bulldozer to another contractor doesn’t mean that the 
eight year period starts over, because it has been in the 
hands of an ultimate consumer, a contractor who uses a 
bulldozer to construct dams. The fact that he may sell it 
does not start it over. The eight year period runs from the 
time that it is sold to the first contractor, right up until the 
eight year period [later amended to 10 years], no matter 
whether or not it has changed ownership. When you’re 
dealing with a product that goes to a wholesaler and 
consumer...excuse me, wholesaler or retailer the statute of 
repose has not begun. It does not begin until the ultimate 
consumer takes hold of it, and at that time the minutes 
begin ticking off on that eight year period. That is my 
understanding. 

Floor Debate, L.B. 665, 85th Leg., 2d Sess. 6861 (Feb. 27, 

1978). See, also, Floor Debate, supra at 6853-59, for 

expressions of similar understandings of the phrase. 

Winters v. Sears, Roebuck and Co., 554 S.W.2d 565 (Mo. 
App. 1977), held that “sold,” as used in Restatement (Second) 
of Torts §-402 A(1)(b) (1965), which deals with the liability of a 
seller of a defective product, “does not have the technical 
meaning but indicates the time at which defendant relinquished 
control or possession of the product.” 554 S.W.2d at 572. 
Shoppers World v. Villarreal, 518 S.W.2d 913 (Tex. Civ. App. 
1975), interpreted “sold,” for the purposes of Restatement 
§ 402 A, supra, to mean when a shopper in a self-service store 
picks up an item from the seller’s shelf. 

Webster’s Third New International Dictionary, Unabridged 
2523 (1968), defines “use” as “the act or practice of using 
something” and “the fact or state of being used (a lamp in daily 
[use] for over 50 years).” It defines “consumption” as “the act 
or action of consuming or destroying (the [consumption] of 
organic matter by fire).” Id. at 490. Black’s Law Dictionary 
1381 (Sth ed. 1979) defines “use” as “[t]o make use of, to 
convert to one’s service.” It defines “consumption” as the 
“Tajct or process of consuming; .. . destruction.” Id. at 287. 

South Texas Irr. Systems, Inc. vy. Lockwood Corp., 489 F. 
Supp. 256 (W.D. Tex. 1980), decided that tangible chattels 
purchased for resale are not purchased “for use.” Other cases 
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have defined “use” as something done customarily or 
habitually, a practice of doing a certain act. Revzan v. 
Nudelman, 370 Ill. 180, 18 N.E.2d 219 (1938); Bradley Supply 
Co. v. Ames, 359 Ill. 162, 194 N.E. 272 (1934); Estate of Shaff 
v. Stein, 171 Misc. 376, 14 N.Y.S.2d 117 (1939). Courts have 
defined the word “consumption” as meaning to destroy the 
substance of, to use up, expend, or waste. Material Service 
Corp. v. McKibbin, 380 Ill. 226, 43 N.E.2d 939 (1942); 
Berry-Kofron Dental Lab. Co. v. Smith, 345 Mo. 922, 137 
S.W.2d 452 (1940); Revzan v. Nudelman, supra. 

The foregoing legislative history and analysis convince us 
that the pipe was first sold for use when its possession was first 
surrendered to Witherspoon, that is, when he took possession 
of the house of which the pipe was a part. Although the record 
does not tell us when that event occurred, it must be inferred, in 
the absence of proof to the contrary, to have taken place not 
earlier than when construction of the house was completed. 
Therefore, the pipe was not relinquished to Witherspoon’s 
possession until late December of 1970. 

Having been filed within the 10-year period thereafter, the 
suit is not barred by the statute of repose embodied in § 25-224. 


General Contractor’s Motion 


Witherspoon alleges the general contractor, Sides, was 
engaged by him to construct the house described in the plans 
and specifications and to erect it “in a good and workmanlike 
manner.” He further alleges Sides was negligent in permitting 
the installation of a cast iron rather than a ductile iron pipe, in 
not noting the discrepancy between the pipe installed and that 
specified, in not calling the discrepancy to the attention of the 
architect and engineer, and in all the respects in which the 
plumbing subcontractor was negligent. Witherspoon alleges the 
plumbing subcontractor was negligent by installing the wrong 
pipe, by improperly backfilling, and by failing to install 
adequate stress protection for the pipe. 

Although cast as a tort, the true nature of the action against 
Sides is for breach of contract. See, Bussell v. Western Diesel 
Power, 216 Neb. 822, 346 N.W.2d 394 (1984); Lincoln Grain v. 
Coopers & Lybrand, 216 Neb. 433, 345 N.W.2d 300 (1984). 
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However, we dispose of the case on the theory on which it was 
presented to the district court. Lincoln Grain v. Coopers & 
Lybrand, supra. 

Whether pled in tort or contract, the applicable period of 
repose is found in Neb. Rev. Stat. § 25-223 (Reissue 1979). See 
Kearney Clinic Bldg. Corp. v. Weaver, 211 Neb. 499, 319 
N.W.2d 95 (1982), applying the statute in the context of a 
contract action. The statute provides in relevant part: 

In no event may any action be commenced to recover 
damages for an alleged breach of warranty on 
improvements to real property or deficiency in the design, 
planning, supervision, or observation of construction, or 
construction of an improvement to real property more 
than ten years beyond the time of the act giving rise to the 
cause of action. 

A statute of repose is atype of a statute of limitations. Stock 
v. Meissner, 217 Neb. 56, 348 N.W.2d 426 (1984). It is clear 
beyond any doubt that a period of limitations begins to run in 
this state upon the violation of a legal right, that is, when the 
aggrieved party has the right to institute and maintain suit, even 
though the nature and extent of the damages may not be 
known. Rosnick v. Marks, 218 Neb. 499, 357 N.W.2d 186 
(1984); Interholzinger v. Estate of Dent, 214 Neb. 264, 333 
N.W.2d 895 (1983); Grand Island School Dist. #2 v. Celotex 
Corp., 203 Neb. 559, 279 N.W.2d 603 (1979). 

The operative phrase in § 25-223 is “the act giving rise to the 
cause of action.” Sides argues that each act of negligence 
attributed to it, either directly or vicariously, occurred more 
than 10 years prior to the filing of suit. That argument 
overlooks, however, the allegation that Sides was engaged to 
erect the house in a good and workmanlike manner. Implicit in 
Witherspoon’s cause of action against Sides is the claim that 
Sides erected the house in other than a workmanlike manner by 
allowing the use of an inadequately supported cast iron pipe. 
The failure to erect the structure in a workmanlike manner was 
the “act giving rise to the cause of action,” and it occurred when 
construction of the house was completed. See Cacace v. 
Morcaldi, 37 Conn. Supp. 735, 435 A.2d 1035 (1981), holding 
completion of construction to be the operative date under a 
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Statute barring suit after 3 years from “act or omission 
complained of.” See, also, Oja & Associates v. Park Towers, 89 
Wash. 2d 72, 569 P.2d 1141 (1977); Shockley v. Public Service 
Company of Colorado, 525 P.2d 1183 (Colo. App. 1974). 

Since the suit was filed within 10 years from the completion 
of construction, it is not barred by the period of repose 
contained in § 25-223. 


Architect’s Motion 


Witherspoon alleges he engaged the architect, How, to 
design the house and to “inspect the construction thereof as it 
progressed.” He further alleges How was negligent in failing to 
specify ductile pipe, in accepting the engineer’s description of 
cast iron pipe, in failing to inspect the pipe installation, and in 
accepting the use of a cast iron pipe; and having accepted a cast 
iron pipe, in failing to cause the design of adequate stress 
protection; and in designing an inadequate water system. 

The foregoing discussion as to the nature of the action 
against the general contractor applies as well to the true nature 
of the action against the architect. 

Again, however, whether pled in tort or contract, there can 
be no question that the period of professional repose contained 
in Neb. Rev. Stat. § 25-222 (Reissue 1979) applies. A 
professional act or service is one arising out of a vocation, 
calling, occupation, or employment involving specialized 
knowledge, labor, or skill, and the labor or skill involved is 
predominantly mental or intellectual, rather than physical or 
manual. Marx v. Hartford Acc. & Ind. Co., 183 Neb. 12, 157 
N.W.2d 870 (1968). Accordingly, in addition to the traditional 
professions of law, Rosnick v. Marks, supra, and medicine, 
Smith v. Dewey, 214 Neb. 605, 335 N.W.2d 530 (1983), we have. 
applied professional periods of limitations to an accountant, 
Lincoln Grain v. Coopers & Lybrand, 215 Neb. 289, 338 
N.W.2d 594 (1983); a medical technician, Swassing v. Baum, 
195 Neb. 651, 240 N.W.2d 24 (1976); and to one giving 
investment advice, Educational Service Unit No. 3 v. Mammel, 
O., S., H. &S., Inc., 192 Neb. 431, 222 N.W.2d 125 (1974). The 
relevant period of repose is stated in § 25-222 as follows: 

[IJn no event may any action be commenced to recover 
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damages for professional negligence or breach of 
warranty in rendering or failure to render professional 
services more than ten years after the date of rendering or 
failure to render such professional service which provides 
the basis for the cause of action. 

Witherspoon argues that the continuing nature of his 
relationship with How means the period of repose did not begin 
to run until construction of the house was completed. On the 
other hand, How argues our prior cases hold that the period of 
repose began to run when he allegedly performed, or failed to 
perform, the specific acts about which complaint is made..How 
cites us to Lincoln Grain v. Coopers & Lybrand, supra, which 
discusses the continuing relationship concept but finds none 
existed, and applied the 2-year period of limitation to an act of 
alleged accountant malpractice; Smith v. Dewey, supra, which 
holds that in medical malpractice the period of repose begins to 
run when the treatment about which complaint is made ceases, 
irrespective of whether the physician-patient relationship 
continues; and Williams v. Elias, 140 Neb. 656, 1 N.W.2d 121 
(1941), which applies the same rule. Although not cited, Colton 
v. Dewey, 212 Neb. 126, 321 N.W.2d 913 (1982), another 
medical malpractice case, rests on the same rationale. 
Additionally, in Interholzinger v. Estate of Dent, 214 Neb. 264, 
333 N.W.2d 895 (1983), we ruled the cause of action against an 
attorney who allegedly negligently subjected private lands to 
corporate debts accrued when the alleged negligent act took 
place, notwithstanding the fact that the attorney continued to 
represent the clients. 

As we noted in Jnterholzinger, the point at which a period of 
limitations begins to run must be determined from the facts of 
each case. The feature which distinguishes How’s situation 
from the basis of the holdings in the legal and medical 
malpractice cases discussed above is that, here, all the acts or 
omissions about which complaint is made are related to How’s 
alleged duty to “inspect the construction [of the house] as it 
progressed.” Under these circumstances the failure “which 
provides the basis for the cause of action” ended when 
construction of the house was completed. The action is 
therefore not barred by the professional period of repose. See 
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Cacace v. Morcaldi, 37 Conn. Supp. 735, 435 A.2d 1035 (1981). 


Engineer’s Motion 


Alvine was selected by How to “provide engineering design 
services.” Witherspoon alleges Alvine was negligent in 
specifying cast iron rather than ductile iron pipe and in failing, 
in view of the use of a cast iron pipe, to design adequate stress 
protection. 

The same rationale which leads to the conclusion that the 
professional period of repose does not bar the action against the 
architect, How, requires a conclusion that the action against the 
engineer, Alvine, is barred. There is no claim that the alleged 
acts and omissions of Alvine occurred beyond whatever date it 
delivered its “engineering design services” to How. Although 
the record does not tell us what that date was, it must be 
inferred to have been no later than when the pipe was installed 
in September of 1969, more than 10 years prior to the filing of 
suit. 

We recognize that in so holding, the result may at times be 
that one whose design is alleged to have caused or contributed 
to the failure of a structure becomes, by the passage of time, 
insulated from liability, while others involved in the 
construction process may remain subject to liability. Such, 
however, is the nature of periods of repose. 


Decision 


The trial court correctly dismissed Witherspoon’s action 
against the engineer, Alvine, but erred in dismissing the action 
as against the manufacturer, McWane, the general contractor, 
Sides, and the architect, How. We therefore affirm the 
judgment of dismissal as to Alvine but reverse the judgments of 
dismissal as to McWane, Sides, and How and remand the cause 
for further proceedings as to the latter three movants for 
summary judgment. 

AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED FOR FURTHER PROCEEDINGS. 

BOSLAUGH, J., dissenting in part. 

So far as the defendant McWane Cast Iron Pipe Co., Inc., is 
concerned, it seems to me that the pipe had been devoted to its 
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ultimate use or consumption when it was placed in the ground, 
connected to the main, and used to convey water to the premises 
commencing on or before October 1, 1969. 


RoBERT ARMSTRONG, APPELLEE, V. HARTFORD LIFE INSURANCE 
COMPANY, A CORPORATION, APPELLANT. 
361 N.W.2d 511 


Filed February 1, 1985. No. 83-699. 


1. Judgments: Appeal and Error. In reviewing an appeal from a judgment in a law 
action, this court does not reweigh the facts. Instead, it examines the evidence to 
determine whether, under a view most favorable to the prevailing party, the facts 
support the trial court’s judgment. 

2. Brokers: Contracts. It is an elementary principle of law that when a broker 
produces a purchaser ready, willing, and able to enter into the subject 
transaction, the broker is entitled to the promised commission. 

. An agreement to pay a commission is binding on the principal 
despite the refusal or default on the part of the principal to complete the 
transaction based on the terms agreed to. 

4. Pleadings: Trial: Appeal and Error. Issues not properly raised in the pleadings 
nor litigated at trial will not generally be considered for the first time on appeal. 

5. Pleadings. The answer shall contain a statement of any new matter constituting a 
defense, in ordinary and concise language. Neb. Rev. Stat. § 25-811 (Reissue 
1979). 


Appeal from the District Court for Scotts Bluff County: 
ALFRED J. Kortum, Judge. Affirmed. 


Clark G. Nichols of Winner, Nichols, Douglas and Kelly, for 
appellant. 


Howard P. Olsen, Jr., of Raymond, Olsen, Ediger & Ballew, 
PC., for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


WHITE, J. 
Defendant, Hartford Life Insurance Company, appeals 
froma judgment of the district court for Scotts Bluff County in 
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favor of plaintiff, Robert Armstrong. A jury was waived and 
trial was had to the court. 

Hartford assigns nine errors, but they may be appropriately 
placed in two categories. First, the evidence fails to factually 
support the trial court’s judgment, and second, the trial court 
erred in failing to find that any repudiation of an offer by 
Hartford was retracted, thus clearing any breach. 

In reviewing an appeal from a judgment in a law action, this 
court does not reweigh the facts. Instead, it examines the 
evidence to determine whether, under a view most favorable to 
the prevailing party, the facts support the trial court’s 
judgment. Morfeld v. Bernstrauch, 216 Neb. 234, 343 N.W.2d 
880 (1984). 

Stated in a manner most favorable to Armstrong’s position, 
the following is established by the evidence. ; 

Armstrong, at all times pertinent to this case, was engaged in 
the business of an independent insurance agent and broker in 
Scottsbluff, Nebraska. The Masek company was a customer of 
Armstrong. In 1982 Masek representatives contacted 
Armstrong with reference to Masek’s employees profit-sharing 
and pension funds. At that time the funds supplied by Masek 
were on deposit in a Casper, Wyoming, bank and supervised by 
the bank’s employees. The Masek representatives were not 
satisfied with the rate of return on the invested funds. As 
Armstrong was not familiar with pension fund management, 
he spoke with Gary Hohnholt, an independent agent in Omaha, 
Nebraska. Hohnholt suggested that Armstrong contact Bill 
Andria, an employee of Hartford at Shawnee Mission, Kansas. 

On September 1, 1982, Hartford sent a proposal to 
Armstrong for presentation to Masek. The proposal was 
presented to Masek, and extended discussions and 
correspondence took place between Andria (Hartford), 
Armstrong, and Masek, culminating in a letter of September 
15, 1982, further explaining Hartford’s proposal. The language 
that gives rise to the dispute is contained in the third to the last 
paragraph of the letter. 

I must suggest that you secure a signed application and a 
binder check of $1,000. With regard to transferred assets, 
I have permission from my Home Office to offer your 
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client on a special arrangement basis, the above 
mentioned transferred asset guarantees if they are able to 
move their assets to The Hartford within 60 days of 
signing the application. Should they not be able to do so, 
the guarantee would drop by 50 basis points to 14.5% for 
1983 through ’86. 

On October 22, 1982, a completed application and Masek’s 

check for $1,000 were received by Hartford. 

A representative of Masek called on the bank at Casper to 
discuss arrangements for the transfer of the pension funds. The 
bank informed the Masek representative that 30 days were 
required to transfer the funds. 

Thereafter, on October 29, 1982, Hartford contacted 
Armstrong and informed him that Hartford was imposing a 
deadline of November 15 on the transfer of the funds. On 
November 1, 1982, Armstrong was informed in a telephone 
conversation with another Hartford representative that the 
deadline would be lowered to November 8. However, on 
November 4, 1982, still another Hartford representative 
informed Armstrong and Masek that Hartford had 
reconsidered and reinstated the 60-day term. Fred Masek, 
acting for the company, refused, considering the transaction to 
have been terminated by reason of Hartford’s change of terms. 
This action for commission payment followed. 

The parties do not dispute that a commission was promised 
by Hartford to Armstrong, nor do they dispute the amount 
ordered to be paid by the trial court. 

In its answer to Armstrong’s petition Hartford admitted that 
Armstrong was a resident of Scotts Bluff County, Nebraska, 
and that Hartford was a foreign corporation doing business in 
Nebraska. Hartford denied all other allegations of the petition, 
which alleged facts substantially similar to those stated above. 

It is an elementary principle of law that when a broker 
produces a purchaser ready, willing, and able to enter into the 
subject transaction, the broker is entitled to the promised 
commission. Cornett v. Nathan, 196 Neb. 277, 242 N.W.2d 855 
(1976); Fleming Realty & Ins., Inc. v. Evans, 199 Neb. 440, 259 
N.W.2d 604 (1977). An agreement to pay a commission is 
binding on the principal despite the refusal or default on the 
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part of the principal to complete the transaction based on the 
terms agreed to. Dworak v. Michals, 211 Neb. 716, 320 N.W.2d 
485 (1982). 

Hartford argues here, however, that the rule does not pertain 
when before the promisee has acted to its detriment the 
promisor withdraws the repudiation and reinstates the offer. 
Restatement (Second) of Contracts § 256(1) (1981). 

We will not consider Hartford’s contention for the first time 
here. Issues not properly raised in the pleadings nor litigated at 
trial will not generally be considered for the first time on 
appeal. Columbus Bank & Trust Co. v. High Country Stable, 
202 Neb. 724, 277 N.W.2d 81 (1979); Kansas-Nebraska Nat. 
Gas Co., Inc. v. Hawkeye-Security Ins. Co., 195 Neb. 658, 240 
N.W.2d 28 (1976). 

Neb. Rev. Stat. § 25-811 (Reissue 1979) provides: “The 
answer shall contain . . . (2) a statement of any new matter 
constituting a defense . . . in ordinary and concise language 


Hartford cannot be permitted to deny the existence of a 
contract for a commission, the existence of a proposed offer 
and its acceptance, and the repudiation of the offer, and then be 
permitted to excuse itself by urging reinstatement of an offer it 
denies existed. 

The assignments of error are meritless. The judgment of the 
district court is affirmed. 

AFFIRMED. 
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SECURITY STATE BANK, A NEBRASKA BANKING CORPORATION, 
APPELLANT, V. MARIAN E. McCoy AND RAYMOND L. GUGELMAN, 
A PARTNERSHIP AND INDIVIDUALLY, APPELLEES. 
SECURITY STATE BANK, A NEBRASKA BANKING CORPORATION, 
APPELLANT, V. RAYMOND L. GUGELMAN, APPELLEE 
361 N.W.2d 514 


Filed February 1, 1985. Nos. 83-789, 83-790. 


Actions: Pleadings: Judgments: Partnerships. If the plaintiff, in any judgment so 
rendered against any company or partnership, shall seek to charge the individual 
property of the persons composing such company or firm, it shall be lawful for 
him to file a bill in equity against the several members thereof, setting forth his 
judgment and the insufficiency of the partnership property to satisfy the same, 
and to have a decree for the debt, and an award of execution against all such 
persons, or any of them, as may appear to have been members of such company, 
association, or firm. 

Appeal from the District Court for Furnas County: Jack H. 
HENpDRIX, Judge. Affirmed. 


James E. Doyle of Cook & Kopf, P.C., for appellant, and, on 
brief, Knudsen, Berkheimer, Richardson & Endacott. 


Charles J. Cuypers of Sherwood & Cuypers, for appellee 
Gugelman. 


BOSLAUGH, WHITE, and CAPORALE, JJ., and Rust, D.J., and 
COLWELL, D.J., Retired. 


WHITE, J. 

The appellant, Security State Bank, brought suit in the 
district court against the defendants, who were doing business 
as Antiques Etc., a partnership, and against the individual 
partners on a series of promissory notes signed on behalf of the 
partnership by one of the partners, Marian E. McCoy, in favor 
of appellant. The two cases were consolidated for trial. A 
summary judgment was granted in favor of the bank against 
Antiques Etc., and following a trial to the court, a judgment 
was rendered against the bank and in favor of partner and 
appellee Raymond L. Gugelman on each of the notes. Marian 
McCoy filed bankruptcy, and no further proceedings were had 
against her. 

Security State Bank appeals. We affirm, though on grounds 
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different from those relied on by the trial court. 

In its suit against the partnership and the partners 
individually, appellant apparently overlooked Neb. Rev. Stat. 
§ 25-316 (Reissue 1979), which states: 

If the plaintiff, in any judgment so rendered against any 
company or partnership, shall seek to charge the 
individual property of the persons composing such 
company or firm, it shall be lawful for him to file a bill in 
equity against the several members thereof, setting forth 
his judgment and the insufficiency of the partnership 
property to satisfy the same, and to have a decree for the 
debt, and an award of execution against all such persons, 
or any of them as may appear to have been members of 
such company, association or firm. 

This statute has been the law in Nebraska since 1867. . 

In an early case, Ruth v. Lowrey, 10 Neb. 260, 262, 4 N.W. 
977, 978 (1880), interpreting this statute, the court in refusing to 
enforce a Wyoming judgment against certain Nebraska 
partners commented: “There is no allegation in the petition that 
the partnership property in Wyoming is insufficient to satisfy 
the judgments, nor is there any proof tending to show that such . 
is the case.” 

Although in this case there is a suggestion that the inventory 
was sold to partially satisfy partnership debts, there was no 
prior judgment against the partnership, which the statute 
contemplates as a condition precedent to the bringing of an 
action against individual partners. See, also, Leach v. Milburn 
Wagon Co., 14 Neb. 106, 15 N.W. 232 (1883). 

AFFIRMED. 
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RICHARD BENTON, APPELLANT, ¥. BOARD OF EDUCATION OF 
SCHOOL DistRICT No. 17 OF WINNEBAGO, THURSTON COUNTY, 
NEBRASKA, A POLITICAL SUBDIVISION OF THE STATE OF NEBRASKA, 
APPELLEE. 

361 N.W.2d 515 


Filed February 1, 1985. No. 83-797. 


1. Schools and School Districts: Teacher Contracts: Due Process. In the contested 
termination of a tenured teacher or tenured administrator, minimum procedural 
due process requires that the employee (1) be advised of the cause or causes for 
the termination in sufficient detail to fairly enable the employee to prepare a 
defense, (2) be advised of the names and the nature of the testimony of witnesses 
who are to testify against the employee, and (3) be accorded a timely and 
meaningful opportunity to be heard in his or her own defense, and (4) that the 
hearing be before a tribunal that both possesses some academic expertise and has 
an apparent impartiality toward the charges. 

2. Due Process: Notice. One who has obtained a property interest in his or her 
spice is entitled to notice which accords constitutional due process. 

. Constitutional due process requires notice which relates to the 

matter to be presented and which is suitable and fair in view of the circumstances 

and conditions existent at the time. 


Appeal from the District Court for Thurston County: 
Darvip D. Quist, Judge. Reversed and remanded with 
directions. 


Clarence E. Mock of Johnson and Mock, for appellant. 
Rodney R. Smith of Smith, Smith and Boyd, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Richard Benton undertook error proceedings to the district 
court from the termination of his employment as a tenured 
principal by the board of education of school district No. 17 of 
Winnebago, Thurston County, Nebraska. Benton’s assign- 
ments of error to the district court’s affirmance of the board’s 
action include that the court erred in finding he had received 
legally sufficient notice of the grounds for termination. The 
record sustains that assignment of error, and we accordingly 
reverse the judgment of the district court and remand with 
directions. 


BENTON v. BOARD OF ED. OF SCH. DIST. NO. 17 135 
Cite as 219 Neb. 134 


Benton had served as principal of the senior high school, an 
administrative position, Neb. Rev. Stat. § 79-101(11) (Reissue 
1981), in the Winnebago school system for approximately 4 
years. In the spring of 1982 he accepted a written contract 
renewing that employment for the ensuing 1982-83 school year. 

The board’s written policy provided, among other things, 
that after a 2-year probationary period a contract of 
employment between the board and an administrator was to be 
deemed renewed and was to remain in full force and effect until 
terminated in accordance with specified procedures. 

Notice was delivered to Benton on February 22, 1983, 
advising him that the board had voted to consider terminating 
his contract of employment and that the “just cause” reasons 
for considering nonrenewal were “Incompetency, Neglect of 
Duty, unprofessional conduct, and other conduct which 
interferes substantially with the continued performance of your 
duties.” Benton then requested a description of the evidence 
and a list of witnesses who would testify against him. 

He was next served with notice of the scheduled hearing, to 
which was attached a list of 20 witnesses who would testify for 
the board and copies of 14 documents to be used as evidence 
against him. No comment was made as to the nature of the 
testimony expected to be elicited from any of the witnesses. 

At the hearing a female federal worker formerly assigned to 
the Winnebago High School as a teacher’s aide, and whose 
name was included on the witness list, testified that some 2!/2 
years earlier Benton asked her if she “fooled around,” and 
commented favorably on her perfume and clothes. The record 
does not reflect that this worker complained to school 
authorities about the remarks. There was evidence that she had 
experienced difficulty carrying out her assignments and had 
disputes with Benton concerning her duties. 

One teacher testified that Benton tape-recorded a grievance 
conference between Benton and the teacher, unbeknownst to 
the latter. The record reflects, however, that although Benton 
did not specifically tell the teacher the conference was being 
recorded, the recorder was on the table in plain view and 
Benton made comments such as “Jet the record reflect.”” The 
record does not establish that there exists a policy against 
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recording grievance conferences. 

Although no earlier complaint had been made to Benton, a 
special education teacher testified about Benton’s alleged 
improper suspension of certain special education students. 
During this teacher’s testimony, an exhibit was introduced 
which contained a list of initials purportedly representing 
special education students who had been suspended improperly. 
That exhibit had not been provided to Benton prior to the 
hearing. 

Conflicting evidence was adduced concerning whether 
Benton had attempted to buy acomputer for himself but caused 
the purchase to be charged to the school district. When Benton 
paid for the computer, he took advantage of a discount 
accorded schools. The record does not reflect a policy against 
school personnel taking advantage of such discounts. 

The record also contains vague testimony from teachers at 
the Winnebago High School, whose names were on the witness 
list, about Benton’s poor relationships with teachers and 
students at the high school. 

The documents supplied to Benton with regard to the 
computer purchase were adequate to put him on notice as to 
that issue. Such, however, was not the case with respect to the 
other areas which became the focus of the hearing, areas upon 
which various board members said they relied in reaching their 
determinations. There was nothing in the documents supplied 
to Benton which would put him on notice that comments made 
to a worker 2 years earlier were to be a subject of the hearing, 
nor that tape recording a grievance hearing, suspending special 
education students, and teacher-student relationships were at 
issue. From what was provided him Benton could well conclude 
that the computer purchase was the only matter he was called 
upon to defend. Particularly is this so when, on February 9, 
1983, 13 days before the notice that the termination of his 
employment was being considered, Benton had been scored as 
not less than satisfactory in all areas rated in the annual 
evaluation prepared by the school superintendent. Indeed, 
Benton received high ratings in teacher and student 
relationships. 

Irwin v. Board of Ed. of Sch. Dist. No. 25,215 Neb. 794, 340 
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N.W.2d 877 (1983), disposes of this case adversely to the board. 
In Jrwin a tenured teacher received a letter which stated his 
“neglect of duty, insubordination, and conduct which interferes 
substantially with the continued performance of [his] duties” 
were reasons for considering the termination of his 
employment. Jd. at 795, 340 N.W.2d at 879. The teacher then 
requested that the board of education set forth the alleged 
conditions of unsatisfactory performance which would be the 
basis for the board’s decision, and asked for the names of 
persons whose testimony would be used at the hearing. The 
teacher also requested that he be allowed to examine and copy 
documents or materials that would be used to support the 
allegations. The board allowed him access to his personnel file 
at the school. Two days before the hearing, the teacher’s 
~ attorney contacted the board of education’s attorney, who told 
him that there would be two witnesses testifying against the 
teacher. The teacher received no other information, and 
following the hearing his employment was terminated. 
We held that the notice was not sufficient to satisfy minimum 
due process requirements, stating: 
“Within the matrix of the particular circumstances 
present when a teacher who is to be terminated for cause 
opposes his termination, minimum procedural due 
process requires that: (a) he be advised of the cause or 
causes for his termination in sufficient detail to fairly 
enable him to show any error that may exist, (b) he be 
advised of the names and the nature of the testimony of 
witnesses against him, (c) at a reasonable time after such 
advice he must be accorded a meaningful opportunity to 
be heard in his own defense, (d) that hearing should be 
before a tribunal that both possesses some academic 
expertise and has an apparent impartiality toward the 
charges.” 

Id. at 796-97, 340 N.W.2d at 879, quoting Ferguson v. Thomas, 

430 F.2d 852 (Sth Cir. 1970). 

In the present case Benton’s notice described the “just cause” 
reasons for considering the nonrenewal or termination of his 
employment in the broad, conclusory language of Neb. Rev. 
Stat. § 79-12,107(4) (Cum. Supp. 1982), but did not tell him the 
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factual allegations underlying the charges against him. Neither 
did the list of witnesses nor the copies of the documents given 
Benton enable him to adequately prepare a defense to the 
charges. As we said in Irwin v. Board of Ed. of Sch. Dist. No. 
25, Supra at 797-98, 340 N.W.2d at 880: “[I]t is not an undue 
burden upon the board of education to attach to the letter of 
notice, or otherwise divulge, the allegations underlying its 
action in sufficient detail, as to afford the accused party a 
reasonable opportunity to prepare a defense.” See Hill v. 
Gerber, 217 Neb. 670, 350 N. W.2d 545 (1984), holding that one 
who has obtained a property interest in his employment is 
entitled to notice which both is in accordance with the 
employment rules and affords him constitutional due process. 
Thus, we held therein that a Department of Public Welfare 
employee charged with supplying a controlled substance to 
children he was supervising, and using it with them, could not 
be discharged for the unauthorized taking of the children to a 
park. See, also, State ex rel. Douglas v. Schroeder, 212 Neb. 
562, 324N. W.2d 391 (1982), ruling that notice such as is suitable 
and fair in view of the circumstances and conditions existent at 
the time and with reference to the matter to be presented is an 
element of due process. Thus, we held, one who appeared in 
court on motions to dismiss and for summary judgment could 
not be compelled to proceed to hearing on the need to produce 
documents. 

Since the notice given Benton was not sufficient to afford 
him constitutional due process, the termination proceeding and 
the decision of the board were a nullity. Benton was not lawfully 
discharged as a principal of school district No. 17 of 
Winnebago, Thurston County, Nebraska. 

In view of that determination we need not consider the 
remaining issues presented by Benton’s other assignments of 
error: whether the termination proceeding was a nullity because 
the board failed to follow the discharge procedures specified by 
its personnel policy and those contained in its contract with 
Benton, and whether the evidence is sufficient to support the 
termination of his employment. 

We reverse the judgment of the district court, remand the 
cause, and direct that the district court order a reversal of the 
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board’s termination of Benton’s employment. 
REVERSED AND REMANDED WITH DIRECTIONS. 


THomMaS D. HARROLDETAL., APPELLEES, V. SPAGHETTI TREE, 
INC., ET AL., APPELLEES, GARTH ADAMS, APPELLANT. 
; 362 N.W.2d 44 


Filed February 1, 1985. No. 83-859. 


Summary Judgment. Summary judgment may be properly granted where there 
exists no genuine issue as to any material fact in the case, the ultimate inferences 
to be drawn from those facts are clear, and the moving party is entitled to 
judgment as a matter of law. 

Appeal from the District Court for Nemaha County: 
RosBert T. FINN, Judge. Affirmed. 


Dwight Griffiths, for appellant. 
James H. Cain, for appellees Harrold et al. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

The defendant Garth Adams appeals from the order of the 
trial court sustaining the motion of the plaintiffs for a summary 
judgment in a proceeding for registration of a foreign 
judgment. 

The petition alleged that the plaintiffs had recovered a 
judgment against the defendant and others in the common 
pleas court, Stark County, State of Ohio, on April 29, 1981. An 
authenticated transcript of the judgment was attached to the 
petition and incorporated in the petition by reference. The 
petition alleged that there had been no subsequent entries 
affecting the judgment other than as “contained herein.” The 
transcript of the judgment disclosed no further entries. 

The defendant Adams filed an answer on July 1, 1983, 
alleging that the Ohio judgment was null and void, but made no 
factual allegation as to why the judgment was invalid. The 
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answer also alleged that the judgment had been paid or partly 
paid. 

On July 1, 1983, the defendant served interrogatories upon 
the plaintiffs. Answers to the interrogatories were served upon 
the defendant on July 25 and August 29, 1983. The answers 
admitted that $524.70 had been paid upon the judgment and 
that three real estate foreclosure actions and an action to attach 
a partnership interest were pending in Ohio. 

The plaintiffs’ motion for summary judgment was filed on 
September 30, 1983, and was heard on October 13. At this 
hearing the authenticated transcript of the judgment was 
received in evidence, together with certified copies of records of 
the court of appeals for Stark County, Ohio, Fifth Appellate 
District, and the Supreme Court of Ohio. These records 
showed that the judgment had been affirmed upon appeal and 
that a motion to certify the record to the Ohio Supreme Court 
had been overruled by that court on March 16, 1983. 

The evidence in resistance to the motion consisted of the 
answers to the interrogatories and of affidavits of the 
defendant and his counsel. This evidence failed to show that 
there was a genuine issue as to a material fact which would 
prevent the plaintiffs from obtaining registration of the Ohio 
judgment in this state. 

Summary judgment may be properly granted where 
there exists no genuine issue as to any material fact in the 
case, the ultimate inferences to be drawn from those facts 
are clear, and the moving party is entitled to judgment as a 
matter of law. First National Bank v. Rose, post p. 611, 
330 N.W.2d 894 (1983); Mutual Benefit Life Ins. Co. v. 
Chisholm, ante p. 301, 329 N.W.2d 103 (1983); Stolte v. 
Blackstone, ante p. 113, 328 N.W.2d 462 (1982); OehlIrich 
v. Gateway Realty of Columbus, Inc., 209 Neb. 417, 308 
N.W.2d 327 (1981); Metro. Tech. Community College v. 
South Omaha Industrial Park, 207 Neb. 472, 299 N.W.2d 
535 (1980). 

Snyder v. Nelson, 213 Neb. 605, 606, 331 N.W.2d 252, 253 
(1983). 

Since the trial court obtained jurisdiction over the person of 

the defendant Adams, the registered Ohio judgment became a 
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final personal judgment against Adams. Neb. Rev. Stat. 
§ 25-1593 (Reissue 1979). In the event the plaintiffs attempt to 
enforce the judgment, the defendant will be entitled to credit 
for any amounts which the plaintiffs have obtained in 
satisfaction of the judgment in Ohio or any other state. Neb. 
Rev. Stat. § 25-15,101 (Reissue 1979). 
The judgment of the district court is affirmed. 
AFFIRMED. 


BEATRICE MANOR, INC., APPELLEE, V. DEPARTMENT OF HEALTH, 
STATE OF NEBRASKA, ET AL., APPELLANTS. 
362 N.W.2d 45 


Filed February 1, 1985. No. 83-869. 


1. Administrative Law: Parties: Appeal and Error. An administrative agency 
which is charged with the responsibility of protecting the public interest, as 
distinguished from determining the rights of two or more individuals in a dispute 
before such agency, is a necessary or indispensable party in a judicial review of 
an order of an administrative agency. 

2. Actions: States. Generally speaking, a suit against an agency of the state is a suit 
against the state itself. 

3. Actions: Statutes: Service of Process: Case Overruled. In cases where the 
Legislature has authorized suits against the State of Nebraska and has required 
that summons shall be served as in other cases, without detailed specification, 
the method of serving summons specified for use in any other type of action 
against the state constitutes service “as in other cases.” To the extent that Anstine 
v. State, 137 Neb. 148, 288 N.W. 525 (1939), is in conflict with this rule, it is 
overruled. 

4. Administrative Law: Statutes: Appeal and Error. In conducting a judicial review 
of an administrative agency’s decision under Neb. Rev. Stat. § 84-917 (Reissue 
1981), the reviewing court may reverse or modify-such decision which may have 
prejudiced the substantial rights of a party because it was in excess of the 
statutory authority or jurisdiction of the agency. In such cases, in order to assess 
the validity of the agency’s decision, the reviewing court is authorized to consider 
the validity of the criterion employed by the agency. 

5. Administrative Law: Statutes. An administrative agency may not employ its 
rule-making power to modify, alter, or enlarge the decision-making criteria 
provided for in the enabling legislation, such as Neb. Rev. Stat. §§ 71-5851 et 
seq. (Reissue 1981). 

6. Administrative Law: Evidence: Appeal and Error. On appeal from the review 
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conducted by the district court, the Supreme Court’s de novo review is limited to 
considering whether the agency decision was supported by substantial evidence 
and whether the proper rules of law, i.e., criteria, have been applied. 

. The substantial evidence standard of review of 
decisions of dammuradive agencies requires the reviewing court to search the 
entire record to determine whether, on the basis of all the testimony and exhibits 
before the agency, it could fairly and reasonably find facts as it did. 

. In applying the substantial evidence standard, the 
reviewing court is not free to substitute its judgment for that of the 
administrative agency. 

Statutes. The rules of statutory construction require that all parts of a statute 
relating to the same subject should be construed together. 

Administrative Law: Statutes: Public Health and Welfare. In construing Neb. 
Rev. Stat. § 71-5857 (Reissue 1981), which requires the Department of Health to 
distinguish between rural and urban areas, the remainder of the section, which 
declares that such distinction must be made only to the extent that variable 
standards between the two areas will benefit the development of the most 
appropriate health care system for the particular area, must also be considered. 
Public Health and Welfare: Words and Phrases. “Need” for nursing beds as 
defined by the Nebraska Health Care Certificate of Need Act, Neb. Rev. Stat. 
§§ 71-5801 et seq. (Reissue 1981), is not synonymous with “demand.” “Need” 
focuses on long-range plans to provide required services to an entire population. 
It is a quantitative analysis. “Demand” connotes an immediate preference on 
the part of an individual to live in a particular nursing facility. 

Public Health and Welfare. Under the enabling legislation and rules of the 
Department of Health promulgated thereunder, the implementation of alternate 
forms of care for the elderly, such as home nursing, day care, or “Meals on 
Wheels,” are legitimate long-range efforts to minimize the need for nursing 
homes, so they are not to be considered the only method for caring for the 
elderly. 


Appeal from the District Court for Lancaster County: 


SAMUEL VAN PELT, Judge. Reversed and remanded with 
directions. 


Paul L. Douglas, Attorney General, and Marilyn B. 


Hutchinson, for appellants. 


John R. Holdenried of Baird, Holm, McEachen, Pedersen, 


Hamann & Strasheim, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 


SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 
This appeal involves a February 13, 1980, application by the 
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plaintiff seeking permission from the Department of Health to 
build a 23-bed addition to a health care center facility for the 
elderly in Beatrice. The application was filed pursuant to the 
Nebraska Health Care Certificate of Need Act, Neb. Rev. Stat. 
§§ 71-5801 to 71-5872 (Reissue 1981). 

This application was denied by the department by letter 
dated August 5, 1980, primarily because at that time there were 
82 beds per 1,000 persons aged 65 years or older in Gage 
County, which greatly exceeded the then current Nebraska 
Health Systems Plan optimum of 68.6 beds. That decision was 
appealed by Beatrice Manor to the Nebraska Health Care 
Certificate of Need Appeal Panel created by §§ 71-5859 to 
71-5866, which panel affirmed the original decision. That 
decision then constituted the determinations of the Department 
of Health, as provided for in § 71-5866. . 

Finally, Beatrice Manor filed a petition for judicial review in 
the district court for Lancaster County, as authorized by Neb. 
Rev. Stat. §§ 84-917 et seq. (Reissue 1981). The petition named 
as defendants the Department of Health of the State of 
Nebraska, the Nebraska Certificate of Need Appeal Panel, and 
the State of Nebraska. The district court reversed the previous 
orders and remanded the case to the Department of Health with 
directions to grant the application. 

On appeal to this court the defendants assign as error: (1) 
The district court erroneously found that it had personal 
jurisdiction over the defendants; (2) The district court exceeded 
its scope of review; and (3) The district court incorrectly failed 
to find that the decision of the administrative agency was not 
supported by the evidence, was not arbitrary or capricious, and 
was not outside the scope of such agency’s authority. 

We deal first with the question of jurisdiction. Beatrice 
Manor was a “person aggrieved by a final decision in a 
contested case” within the meaning of § 84-917. It filed its 
petition for review as provided for in subsection (2) of that 
section. It perceived the named defendants as having been 
“parties of record” and made them parties to these proceedings 
for review. That subsection requires that “[s}ummons shal! be 
served as in other actions... .” In an effort to comply with 
those requirements, the plaintiff caused summons to be served 
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on the director of the Department of Health, the chairman of 
the Certificate of Need Appeal Panel, and the Governor and 
Attorney General of the State of Nebraska. Special 
appearances were filed by each defendant and were overruled. 

The defendants contend that the state is a necessary party to 
these proceedings. We have held that an agency which is 
charged with the responsibility of protecting the public interest, 
as distinguished from determining the rights of two or more 
individuals in a dispute before such agency, is a necessary or 
indispensable party in a judicial review of a proceeding such as 
this. Leach v. Dept. of Motor Vehicles, 213 Neb. 103, 327 
N.W.2d 615 (1982). 

It is also insisted by the defendants that a suit against an 
agency of the state is a suit against the state. Anstine v. State, 
137 Neb. 148, 288 N.W. 525 (1939). They argue that because 
§ 84-917(2) provides that “{s]ummons shall be served as in 
other actions,” and we held in Leach that the procedure for 
service of summons on the Governor and Attorney General in 
certain types of actions is provided for in Neb. Rev. Stat. 
§ 24-321 (Reissue 1979), there is therefore no provision for 
serving the State of Nebraska in judicial reviews of 
administrative orders. This, of course, would be an intolerable 
situation, although we agree that such a position finds some 
support in. Anstine. 

However, we point out that in Leach the state and other 
defendants objected because service was not had on the State of 
Nebraska, as provided for in § 24-321. What we did say was 
that because the director of the Department of Motor Vehicles 
as a person is charged with a statutory duty of protecting the 
public interest, and was served with summons, that did not 
make the review proceeding an action against the State of 
Nebraska within the meaning of Neb. Rev. Stat. § 24-319 
(Reissue 1979). 

Except for a decision in this case, the question is now moot 
because of the passage of 1983 Neb. Laws, L.B. 447, now Neb. 
Rev. Stat. § 25-510.02 (Cum. Supp. 1984), which provides for 
service of summons on the Attorney General in all cases in 
which the state may be made a party. However, for the purpose 
of this appeal! we hold that the phrase “summons shall be served 
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as in other actions” means, as to the State of Nebraska, any 
statutory provision for such service on the state, regardless of 
the type of case, and including the method dictated by § 24-321. 
To the extent that Anstine v. State, supra, is in conflict with this 
holding, it is overruled. 

The question remaining is whether the district court erred in 
reversing the decision of the Certificate of Need Appeal Panel. 
Subsidiary to this issue is whether the district court exceeded its 
scope of review by ruling on the validity of the criteria used by 
the Department of Health in reaching its decision on the 
plaintiff’s application. 

Answering the second question first, the district court did 
not exceed the scope of its review. Section 84-917(6) and 
subsection (b) thereof provide that in an appeal of a contested 
case the district court may reverse or modify an agency’s 
decision if the substantial rights of the petitioner have been 
prejudiced by a decision which is in excess of the statutory 
authority or jurisdiction of the agency. 

In order to assess the validity of an agency decision, the 
district court may need to consider the validity of the agency’s 
criterion. In County of Dodge v. Department of Health, 218 
Neb. 346, 355 N.W.2d 775 (1984), this court considered the 
validity of the agency’s criterion in upholding the district court’s 
reversal of the Nebraska Health Care Certificate of Need 
Appeal Panel’s decision. The appeal panel granted a certificate 
of need to Memorial Hospital to purchase rather than lease 
nuclear medical equipment. We found that the appeal panel had 
adopted a criterion in assessing the cost effectiveness of leasing 
such equipment which was not required under the enabling 
statute or the rules of the department. This was impermissible. 

{T]he Department of Health, by its interpretation of 
§ 71-5853, has undertaken to incorporate into the 
Nebraska Health Care Certificate of Need Act a criterion 
not found in the statutory framework of the act itself. An 
administrative agency cannot use its rule-making power to 
modify, alter, or enlarge provisions of a statute which it is 
charged with administering. Cray v. Kennedy, 230 Kan. 
663, 640 P.2d 1219 (1982). As a corollary to the foregoing, 
an administrative agency cannot interpret its rules and 
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regulations in such a manner so that self-interpreted rules 
and regulations contravene the statute which the agency is 
obliged to administer. 

Id, at 354, 355 N.W.2d at 780. 

We also found that where the criterion exceeded the agency’s 
statutory grant of power, the reviewing court was free to discard 
it in considering the outcome of the case. See, also, Schoo! Dist. 
No. 8 v. State Bd. of Education, 176 Neb. 722, 127 N.W.2d 458 
(1964). This power to review criteria in a contested case predates 
the acceptance of the Administrative Procedures Act. See 
Board of Regents v. County of Lancaster, 154 Neb. 398, 48 
N.W.2d 221 (1951). 

The state asserts that all questions of criterion validity must 
be brought as a declaratory judgment action under Neb. Rev. 
Stat. § 84-911 (Reissue 1981). This section provides in part: 

(1) The validity of any rule may be determined upon a 
petition for a declaratory judgment thereon addressed to 
the district court of Lancaster County if it appears that the 
rule or its threatened application interferes with or impairs 
or threatens to interfere with or impair the legal rights or 
privileges of the petitioner. The agency shall be made a 
party to the proceeding. The declaratory judgment may be 
rendered whether or not the petitioner has first requested 
the agency to pass upon the validity of the rule in question. 

However, both the wording of this statute and _ its 
interpretation in case law indicate such a declaratory ruling is 
discretionary with the court. Millard School District v. State 
Department of Education, 202 Neb. 707, 277 N.W.2d 71 (1979). 
A court may refuse to enter a declaratory judgment where it 
would not terminate or resolve the controversy. Millard, supra. 

In the present case a declaratory judgment as to the validity 
of the 68.6 ratio would not settle the controversy. Beatrice 
Manor would still need to pursue other litigation in order to 
have its application accepted. As in Millard, supra, the court 
need not aid such piecemeal adjudication. 

Since the district court had the right to consider the validity 
of the agency’s criterion, the greater question is, Were the 
findings of the appeal panel, based on that criterion, rightfully 
rejected by the district court in determining whether there was 
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substantial evidence to support the decision? We think not. 

On appeal this court’s de novo review is limited to 
considering whether the agency decision was supported by 
substantial evidence and whether the district court applied the 
proper criteria. McChesney v. City of No. Platte, 216 Neb. 416, 
343 N.W.2d 925 (1984); The 20’s Inc. v. Nebraska Liquor 
Control Commission, 190 Neb. 761, 212 N.W.2d 344 (1973); 
County of Dodge v. Department of Health, 218 Neb. 346, 355 
N.W.2d 775 (1984); Lambert v. Nebraska Cr. Vict. Rep. Bd., 
214 Neb. 817, 336 N.W.2d 320 (1983). 

“ “S]ubstantial evidence’ for purposes of administrative 
review, must be enough to justify, if the trial were toa jury, 
a refusal to direct a verdict when the conclusion sought to 
be drawn from it is one of fact for the jury, and this is 
something less than the weight of evidence; and the 
possibility of drawing two inconsistent conclusions from 
evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence.” 
Weiner v. State ex rel. State Real Estate Comm., 214 Neb. 404, 
406, 333 N.W.2d 915, 917 (1983); Wright v. State ex rel. State 
Real Estate Comm. 208 Neb. 467, 304 N. W.2d 39 (1981). 

The substantial evidence standard of review of 
decisions of administrative agencies requires the reviewing 
court to search the entire record to determine whether, on 
the basis of all the testimony and exhibits before the 
agency, it could fairly and reasonably find facts as it did. 

Simonds v. Board of Examiners, 213 Neb. 259, 263, 329 
N.W.2d 92, 95 (1983). 

In applying the substantial evidence standard, the reviewing 
court is not free to substitute its judgment for that of the appeal 
panel. See, McChesney, supra; Scott v. State ex rel. Board of 
Nursing, 196 Neb. 681, 244 N.W.2d 683 (1976). 

The district court found that the criteria used by the agency 
was in violation of § 71-5857, which provides: 

All criteria established by the department shall 
distinguish between rural and urban areas as defined by 
population density to the extent that variable standards 
will benefit the development of the most appropriate 
health care system for the health service area. 
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The district court found that the 68.6-bed ratio made no 
distinction between rural and urban areas, and therefore the 
decision based on that criterion could not stand. As such, the 
decision went beyond the agency’s statutory grant of authority 
and was not supported by substantial evidence. Upon closer 
examination this conclusion cannot be upheld. 

The rules of statutory construction require that all parts of a 
statute relating to the same subject should be construed 
together. State v. Jennings, 195 Neb. 434, 238 N.W.2d 477 
(1976). Looking at § 71-5857 in its entirety, the requirement of 
different standards in urban and rural areas is qualified. 
Different standards are required when doing so will benefit the 
health services of a given area. Agency rules then in force 
allowed for different standards, as necessary. 

Both by rule and practice, the 68.6 ratio is not an absolute. 
As established in testimony, each area of the state has the option 
to adjust this figure to its own needs. The Southeast Nebraska 
Health Systems Agency (SeNHSA), which serves the area 
including Beatrice Manor, adopted 68.6 only after public 
discussion of its applicability to southeastern Nebraska. 

Neb. Dept. of Health R. 33(5)(a)ii.B. (1980) allowed for 
individual exceptions even after adoption of the 68.6 ratio, 
where convincing evidence is shown that the criterion does not 
accurately reflect the needs of the population to be served. 

Exceptions include a showing that the elderly population ina 
given area varies significantly from other areas; that there has 
been a population change in an area; that an area has a higher or 
lower morbidity or mortality rate; or that travel time and 
distance pose a problem in reaching nursing home facilities. 

Viewing the evidence as a whole, there was no convincing 
showing that an exception to the 68.6-bed ratio should be 
granted. 

The evidence disclosed that as of November 20, 1980, there 
were 20 residents in the Beatrice Manor service area (30 
minutes’ traveling distance) waiting for placement in the 
facility. However, none of these individuals was certified by a 
physician as needing placement, as required by the department. 
Only 2 of the 20 were the same names as appeared on a waiting 
list for the preceding summer months. Further, there was no 
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showing that these names did not also appear on the waiting 
lists of the other facilities in the area. 

While the evidence showed that the nursing homes in the 
service area were operating close to capacity, that is as it should 
be. The state requires that a nursing home must operate at 90 
percent of its capacity to maintain its license. Additionally, 
Beatrice Manor, as well as any other licensed home in the area, 
is free to expand its capacity either by 10 beds or 10 percent of its 
existing beds, whichever is less, without state approval. Here, 
Beatrice Manor is free to add six beds without official sanction. 

The evidence presented by Beatrice Manor confused “need” 

and “demand” for nursing beds. Under the department’s 
guidelines they are not synonymous. “Need” focuses on 
long-range plans to provide required services to an entire 
population. It is a quantitative analysis. “Demand” connotes 
an immediate preference on the part of an individual to livein a 
particular nursing facility. 
' Anapplication which only demonstrates a demand without a 
need cannot be granted. Here, there was no showing by Beatrice 
Manor that the people on its waiting list required nursing home 
care or could not be serviced by alternate forms of care such as 
home nursing, day care, or “Meals on Wheels.” Implementing 
alternate forms of care are part of the department’s long-range 
effort to minimize the need for nursing homes so that they are 
not considered the only method for caring for the elderly. 

Finally, Beatrice Manor urged in its application that a 
methodology other than the one used by the department be 
adopted in establishing the proper bed ratio. However, this 
court will not sit as a super administrative agency and substitute 
the methodology of an applicant over that developed after 
considered research by the department. Such would amount to 
a violation of separation of power. See Scott v. State ex rel. 
Board of Nursing, 196 Neb. 681, 244 N.W.2d 683 (1976). 

As Beatrice Manor was not entitled to an exception from the 
68.6-bed ratio, the findings based on that ratio should have 
been considered by the district court. 

This court, in considering the findings, determines they are 
based on substantial evidence sufficient to uphold the decision 
of the appeal panel. 
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Under Department of Health rule 33 each application for a 
certificate of need is analyzed, using 10 criteria. Beatrice 
Manor’s application failed to meet five of these. 

Specifically, the application did not meet the needs in the 
community. The evidence demonstrated that, based on 1980 
population projections, there was a need of 2,015 long-term 
care beds in the six-county area serviced by Beatrice Manor. 
However, 2,378 beds existed, with an apparent excess of 363 
beds. In Gage County alone, where 284 beds were needed, 339 
existed, leaving an excess of 55 beds. Most of the excess beds are 
intermediate-care beds. If the area needed more skilled nursing 
beds, any number of the excess could be relicensed as such. 

Additionally, the service area would not benefit greatly from 
the addition. At the time the appeal panel met, the evidence 
indicated that only eight of the residents at Beatrice Manor 
came from outside Gage County. The new addition would cater 
primarily to Gage County. 

Second, the beds requested exceed the projected number of 
beds needed to meet the need in the service area. The 68.6-bed 
ratio established by the state and adopted by SeNHSA was 
discarded by the applicant as inappropriate. However, other 
than showing a waiting list of individuals interested in using the 
facility, there was no convincing evidence of need to the extent 
that the 68.6 ratio should be disregarded. While Nebraska does 
have a higher percentage of elderly than most other states, the 
68.6-bed ratio reflects that increase. This ratio is consistent with 
other states having a similar percentage of elderly in rural areas. 

Further, the population in Gage County has decreased in the 
last 10 years. In fact, the migration trends for Gage County 
show a net loss of elderly needing a nursing home for the years 
preceding the application. Nothing in the evidence indicates 
that the present system could not adequately care for the needs 
of the present population. 

Third, the proposed project does not satisfy an identified 
need for intermediate-care beds in the service area, for the 
reasons already set forth. 

Fourth, there was insufficient evidence to establish that the 
applicant’s plan was the best alternative to solve any existing 
demand for health care services. There was no information 
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about the individuals on the waiting list to demonstrate they 
required nursing beds rather than in-home services. 

Finally, the cost factors weighed against implementing the 
project. The capital cost of $296,331 would be reasonable if 
there was a need. However, no need was established. Further, in 
order for Beatrice Manor not to lose its reimbursement funds, it 
must maintain an 85-percent occupancy rate. In order to do 
that it would have to keep 11 or 12 of the new beds filled at all 
times. This would be difficult, considering demand is so much — 
lower in the summer months than in the winter. 

In conclusion, the district court erred in rejecting the 
findings of the appeal panel based on the 68.6-bed ratio 
criterion. Had the findings been considered, there was 
substantial evidence to support the panel’s decision not to grant 
Beatrice Manor’s application. 

The decision of the district court is reversed, and the cause is 
remanded with directions to affirm the decision of the appeal 
panel. 

REVERSED AND REMANDED WITH DIRECTIONS. 


JUNE MARIE ROBBINS, APPELLEE, V. BRUCE EDWARD ROBBINS, 
APPELLANT. 
361 N.W.2d 519 


Filed February 1, 1985. No. 83-901. 


1. Divorce: Child Support: Jurisdiction. Under Neb. Rev. Stat. § 42-351 (Reissue 
1984), where dissolution of a marriage is sought, general jurisdiction over the 
marital relationship and all related matters, including child custody and 
support, is vested in the district court in which a petition for dissolution of 
marriage is properly filed. 

2. Child Support. Child support orders entered under Neb. Rev. Stat. ch. 42 
(Reissue 1984) must recognize and give effect to prior child support orders 
properly entered under Neb. Rev. Stat. § 43-512.04 (Reissue 1984), so long as 
such § 43-512.04 orders remain in effect. 


Appeal from the District Court for Buffalo County: 
DEWAYNE WOLE, Judge. Affirmed as modified. — 
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Herbert M. Sampson III of Sampson, Forney & 
Dobrovolny, for appellant. 


Andrew J. McMullen of McMullen and Lowe, for appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

June Marie Robbins (petitioner) and Bruce Edward Robbins 
(respondent) were married on December 7, 1979, in Box Butte 
County, Nebraska. A child was born to the parties on July 22, 
1981. Sometime after the marriage, the parties separated and 
each established a separate residence in Alliance, Box Butte 
County, Nebraska. On August 6, 1982, petitioner filed an 
action against respondent, seeking child support only, under the 
provisions of Neb. Rev. Stat. § 43-512.04 (Reissue 1984). This 
petition alleged that petitioner was receiving public welfare 
assistance. It apparently was prepared by the office of the 
- county attorney in Box Butte County. On August 6, 1982, an 
agreement was filed in the case, signed by petitioner, 
respondent, and a deputy county attorney. This document 
stated in part, “The parties agree that the sum of $100.00 per 
month is to be paid to the Clerk of the District Court . . . for the 
support and maintenance of” the parties’ child. On the same 
day, pursuant to a motion of the deputy county attorney, the 
district court for Box Butte County entered a judgment 
directing payment of $100 per month child support by 
respondent to petitioner. This order remains in effect and 
apparently has been complied with by respondent. It is 
undisputed that petitioner received public assistance payments 
for only 1 month and that all child support payments have gone 
directly to her. 

Petitioner moved to Buffalo County sometime later. 
Respondent remained in Box Butte County. On June 22, 1983, 
petitioner filed an action in the district court for Buffalo 
County seeking dissolution of her marriage to respondent, 
division of property and debts, custody of the child, and child 
support. Respondent filed an answer generally admitting that 
the marriage of the parties was irretrievably broken and that the 
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petitioner was a proper person to have custody of the parties’ 
child, but alleging that the matter of child support had been 
settled by agreement as reflected in a judgment of the district 
court for Box Butte County. On August 9, 1983, the district 
court for Buffalo County ordered temporary support 
payments of $150 per month and found that respondent should 
receive credit for any payments made thereafter in the Box 
Butte County case. 

The action for dissolution was tried in Buffalo County. 
Respondent introduced into evidence, without objection, the 
record of the file of the proceedings in Box Butte County and 
took the position that the district court for Buffalo County was 
bound by the child support judgment in Box Butte County. 

On October 26, 1983, the district court for Buffalo County 
filed its decree of dissolution of the marriage of the parties and 
provided therein for disposition of the parties’ assets, gave 
custody of the child to petitioner, and ordered respondent to 
pay $150 per month child support beginning November 1, 1983. 

Respondent filed a motion for new trial specifically raising 
- the question that the amount of child support for the child of 
the parties had been set at $100 per month by the district court 
for Box Butte County and that the district court for Buffalo 
County was bound by that determination, which, respondent 
alleged, was res judicata of that issue between the parties so 
long as the Box Butte County order remained in effect; and 
that, in any event, the district court for Buffalo County could 
not raise the level of child support without a showing of 
changed circumstances. The motion for new trial was 
overruled, and this appeal was timely taken. On appeal 
respondent assigns as error the same issues raised in his motion 
for new trial. For reasons hereinafter stated we generally affirm 
the order of the trial court but modify the order for the payment 
of child support. 

Upon the filing of petitioner’s petition for dissolution of her _ 
marriage to respondent in the district court for Buffalo County, 
and upon the proper service of process on respondent, the 
Buffalo County District Court obtained full jurisdiction over 
the parties and over the subject matter of that litigation. That 
subject matter is the marriage between the parties and the 
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requested dissolution of that marriage. The Buffalo County 
dissolution action was brought under the provisions of Neb. 
Rev. Stat. §§ 42-347 to 42-379 (Reissue 1984). Section 42-351(1) 
provides: 
In proceedings under sections 42-347 to 42-379, the court 
shall have jurisdiction to inquire into such matters, make 
such investigations, and render such judgments and make 
such orders, both temporary and final, as are appropriate 
concerning the status of the marriage, the custody and 
support of minor children, the support of either party, the 
settlement of the property rights of the parties, and the 
; award of costs and attorneys’ fees. 
It is clear that by this statute full and complete general 
jurisdiction over the entire marital relationship and all related 
matters, including child custody and support, is vested in the 
district court in which a petition for dissolution of a marriage is 
properly filed. 

Accordingly, the district court for Buffalo County may make 
an independent evaluation as to child support, and the need for 
and amount of such support. This order, however, must take 
into account and give effect to the earlier child support 
allowance entered by the Box Butte County District Court. The 
amount of child support entered in this Buffalo County case is 
$150 per month. We have reviewed the record de novo and 
determine that the trial court did not abuse its discretion in 
setting the child support amount at that figure. See Guggenmos 
v. Guggenmos, 218 Neb. 746, 359 N.W.2d 87 (1984). In 
paying that amount, however, respondent is entitled to credit on 
such judgment for all amounts paid pursuant to the Box Butte 
County District Court judgment, so long as that judgment 
remains in effect. In other words, respondent is to pay a total of 
$150 per month in child support, and so long as he does so he 
will satisfy the Box Butte County support order and the Buffalo 
County support order. 

The remainder of the order and judgment of the Buffalo 
County District Court is affirmed. Costs are taxed to petitioner. 
Each party shall pay his or her own attorney fees in this court. 

AFFIRMED AS MODIFIED. 

GRANT, J., dissenting. 
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I respectfully dissent. 

By taking advantage of available Nebraska statutes, 
petitioner has obtained two judgments against respondent— 
one in Box Butte County for $100 per month child support and 
one in Buffalo County for $150 per month child support. The 
record shows that although respondent is apparently now 
current on his Box Butte County judgment, he has in the past 
been cited for contempt of court in both counties for failure to 
pay child support. This result is obviously not just or equitable, 
and is not in conformity with Nebraska law. 

Petitioner had the Box Butte County judgment in full force 
and effect when she sought further equitable relief from the 
district court for Buffalo County by seeking dissolution of her 
marriage to respondent. The petitioner could have satisfied and 
obtained a release of the Box Butte County child support 
judgment, but did not. The respondent could have applied for 
relief in the Box Butte County District Court, but did not. The 
district court for Box Butte County could not (except at the 
request of a party) afford any relief. The district court for 
Buffalo County could not in any way change the Box Butte 
County judgment. In this situation I would hold that, while the 
district court for Buffalo County has jurisdiction over all 
aspects of the dissolution of marriage case between these 
litigants, the district court for Buffalo County must give full 
force and effect to the child support judgment of the district 
court for Box Butte County as determined by that court 
pursuant to Neb. Rev. Stat. § 43-512.04 (Reissue 1984). 

The Box Butte County District Court had full jurisdiction 
over the parties, both of whom resided in that county and both 
of whom subjected themselves to the jurisdiction of the Box 
Butte County District Court. The Box Butte County District 
Court also had jurisdiction over the subject matter under 
§ 43-512.04. It is clear that § 43-512.04 is a statute included in 
article 5 of chapter 43 and that this chapter deals primarily with 
problems connected with aid to dependent children. Article 5, 
however, is entitled “Assistance for Certain Children,” and 
expressly covers the situation presented in this case, where a 
parent has engaged the services of the local county attorney to 
obtain child support from a parent against whom no 
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dissolution action is pending. Petitioner received the child 
support payments under the Box Butte judgment and has not 
received any further welfare payments. This procedure is 
specifically referred to in Neb. Rev. Stat. § 43-512.01 (Reissue 
1984), which directs the county attorney to file a civil petition 
against a nonsupporting parent in certain instances, and in 
Neb. Rev. Stat. § 43-512.02(1) (Reissue 1984), which requires 
that “the same child support collection . . . services as are 
provided to dependent children” be made available to “[a]ny 
child, or any relative of such a child.” 

Venue in Box Butte County was proper. The Box Butte 
County judgment is in effect and binding on these parties until 
such time as it is fully satisfied or otherwise disposed of. While 
it is in full force and effect, it is a bar to further litigation of the 
child support issue except as that child support judgment may 
be modified pursuant to appropriate Nebraska statutes. 

It is clear that a child support judgment, whether based on an 
agreement of the parties or a judgment rendered after trial, may 
be modified. See, Gray v. Gray, 192 Neb. 392, 220 N.W.2d 542 
(1974); Pfeiffer v. Pfeiffer, 201 Neb. 56, 266 N.W.2d 82 (1978). 
It is also settled that an application to modify a child support 
award cannot be heard in a county other than the county in 
which the child support proceeding is pending, except that the 
parties may stipulate that a case may be heard in any county 
pursuant to Neb. Rev. Stat. § 24-734(1)(a) (Cum. Supp. 1984). 
Hanson v. Hanson, 195 Neb. 836, 241 N.W.2d 131 (1976). 

I can see no reason to treat a child support judgment 
rendered under § 43-512.04 any differently than a child support 
judgment rendered pursuant to Neb. Rev. Stat. § 42-364 
(Reissue 1984), or, for that matter, differently than any other 
judgment. With apologies to Gertrude Stein, “A judgment is a 
judgment is a judgment.” The Legislature has provided two 
separate procedures through which a child support judgment 
may be obtained, and the binding effect of child support 
judgments obtained in either way is conclusive on any later 
proceedings on the same issue between the same parties. 
Accordingly, the child support judgment rendered in Box Butte 
County is res judicata on the child support issue in the later 
proceedings between the same parties, so long as the Box Butte 
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County judgment remains in effect. If that judgment is 
terminated, of course, a different case is presented. So long as 
the Box Butte County judgment remains prospectively 
effective, that judgment may be modified only through 
appropriate procedures in Box Butte County. 

I would affirm the judgment of the district court for Buffalo 
County in all respects, except that I would vacate the portion of 
the judgment providing for child support. I would tax all costs 
and attorney fees in this court to petitioner, since it has been the 
voluntary choice of petitioner to present this problem to two 
district courts and this court. 

CAPORALE and SHANAHAN, JJ., join in this dissent. 


STEVEN D. ZALESKI, APPELLANT, V. FARMLAND Foops, INC., 
APPELLEE. 
361 N.W.2d 523 


Filed February 1, 1985. No. 84-137. 


1, Workmen’s Compensation: Appeal and Error. Where the record presents 
nothing more than conflicting medical testimony, this court will not substitute 
its judgment for that of the Nebraska Workmen’s Compensation Court. 

2. Expert Witnesses. A conflict or contradiction of expert opinions may arise in the 
course of testimony given by the same expert witness. A good faith conflict due 
to self-contradiction of an expert’s opinions presents a question to be resolved by 
the trier of fact. 


Appeal from the Nebraska Workmen’s Compensation 
Court. Affirmed. 


Herbert J. Friedman of Friedman Law Offices, for 
appellant. 


Knudsen, Berkheimer, Richardson & Endacott, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANrT, JJ. 


SHANAHAN, J. 
Steven D. Zaleski appeals an award on rehearing entered bya 
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three-judge panel of the Nebraska Workmen’s Compensation 
Court. We affirm. 

Zaleski, 27 years old at the time of the rehearing, had worked 
as a meatcutter since he was 12 years old and went to work for 
Farmland Foods in April 1978. Shortly after entering 
employment by Farmland, Zaleski became a hog “gutter,” a 
job lasting 3 or 4 months and consuming 8 to 10 hours each 
workday. As a gutter, Zaleski used both hands to remove the 
intestine from incised hog carcasses (apparently elevated but 
not so indicated in the record). This process required Zaleski to 
grasp the hog’s intestine with his left hand, pull the intestine 
downward away from the hog’s backbone, and use his right 
hand to loosen the intestine for completion of evisceration with 
a knife. On an average Zaleski gutted 9 hogs per minute. 

While working as a gutter, Zaleski experienced some back 
problem and transferred to “de-hide,” another job with 
Farmland. As a dehider, Zaleski used a pneumatic knife to skin 
hog carcasses. Sometime during 1979, Zaleski “got tendinitis” 
in his right arm and transferred to “the kill floor as a head 
dropper,” where he worked until 1982 when he experienced 
pain in both hands. All these jobs in varying degree involved 
some twisting of Zaleski’s hands and rotation of arms and 
shoulders as he manipulated a knife in working on hog 
carcasses. 

On account of the pain in his hands, Zaleski saw an 
orthopedic surgeon, Dr. Schwab, on February 8, 1982. Dr. 
Schwab diagnosed Zaleski’s problem as a “carpal tunnel 
syndrome” and performed “carpal tunnel release procedures” 
on Zaleski’s hands on August 9. After surgery for the carpal 
tunnels Zaleski returned to work in September 1982, but 
continued occasional treatment with Dr. Schwab, who was 
concerned about “possible systemic arthritic disease” in 
Zaleski’s hands. At the request of Dr. Schwab a rheumatologist 
examined Zaleski in November and ruled out any systemic 
arthritic disease. 

On December 1, as a result of “Adson’s maneuver” 
performed by Dr. Schwab, there was an orthopedic diagnosis of 
a possible thoracic outlet syndrome involving Zaleski’s left arm. 
Adson’s maneuver consists of abduction of the arm with a 
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noticeable absence or disappearance of arterial pulsation as one 
looks toward the raised arm. A thoracic outlet syndrome is a 
compression of the “neurovascular bundle between the 
collarbone, the first rib and the muscles of the neck” and is 
located in the “hollow space between the collarbone and the 
large muscle that comes down across the back of the neck and 
onto the shoulder.” Dr. Schwab referred Zaleski to Dr. 
Collicott, thoracic surgeon. 

On December 15 Zaleski was examined by Dr. Collicott, who 
prescribed physical therapy as an alternative to the “last 
resort,” surgery. After Zaleski failed to respond to physical 
therapy, Dr. Collicott performed a first rib resection on Zaleski 
on July 8, 1983. A first rib resection is a total removal of the 
first rib and division of the muscles attached to the first rib in 
order to enlarge “the space that the neurovascular bundle 
traverses.” As a part of his surgical record concerning Zaleski, 
Dr. Collicott noted “an anomalous anterior scalene muscle.” 
According to Dr. Collicott, an anomalous muscle was “an 
anatomical structure that is not normal and would have the 
connotation of being congenital.” 

After surgery on Zaleski to alleviate the thoracic syndrome, 
Dr. Collicott evaluated Zaleski’s permanent disability as 5 
percent to the body as a whole. On account of such permanent 
disability Zaleski was unable to return to his meatcutting job at 
Farmland and requested rehabilitation. 

Farmland conceded that all aspects of care, treatment, and 
disability pertaining to Zaleski’s carpal tunnels are 
compensable under the Nebraska Workmen’s Compensation 
Act, but has denied compensability of any aspect of Zaleski’s 
thoracic outlet syndrome. 

As a result of the hearing before a solitary judge of the 
Nebraska Workmen’s Compensation Court, Zaleski received 
an award for, among other items, permanent disability, medical 
expenses, and rehabilitation on account of his thoracic outlet 
syndrome. On rehearing, the three-judge panel of the Nebraska 
Workmen’s Compensation Court modified the one-judge 
award by disallowing any recovery or rehabilitation in 
connection with the thoracic outlet syndrome. The three-judge 
panel held: “We necessarily find that the plaintiff has failed to 
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establish by a preponderance of the evidence that his thoracic 
outlet syndrome resulted from an accident arising out of and in 
the course of his employment.” 

As errors, Zaleski claims that an award in his favor should 
include arecovery of medical expenses for the first rib resection 
necessitated by the thoracic outlet syndrome, as well as an order 
for rehabilitation and benefits due on account of Zaleski’s 
alleged loss of earning power. 

In his deposition offered at the rehearing, Dr. Collicott 
acknowledged that Zaleski’s anterior scalene muscle and 
subclavian muscle were attached in an abnormal position to 
Zaleski’s first rib, indicative of a congenital situation, and that 
such muscles were being used “in a different manner than .. . 
was accustomed to being used in a normal individual.” Dr. 
Collicott concluded that the congenital problem, taken with 
Zaleski’s occupation, “certainly could contribute” to the cause 
of Zaleski’s thoracic outlet syndrome. In addition to the 
anomalous condition involving muscle attachment to the rib, 
Dr. Collicott also noted an enlargement of the scalene muscles 
in Zaleski’s neck. The enlarged muscle produced compression 
of the neurovascular bundle. In Dr. Collicott’s opinion, the 
cause of muscle enlargement was the occupational movements 
of Zaleski, or, simply, Zaleski’s job enlarged the scalene muscle. 
Dr. Collicott’s testimony also included the following: 

Q Well, is the muscle large because it is congenitally 
large or is it large because of his occupation? 

A Icannot say. 

Q_ Soisit true that you really can’t say what caused the 
anomalous muscle situation in regard to Mr. Zaleski? 

A The anomalous muscle situation, that is to say, 
their position, was there at the time of birth. 

Q_ So that wouldn’t have anything to do with twisting 
or lifting or stretching or anything? 

A No. 


Q So is it true that you really can’t say with a 
reasonable degree of certainty which of these two causes 
[anomalous attachment of muscle or enlarged muscle] is 
the main contributory cause to the thoracic outlet 
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syndrome? 
A_ No, not really. 

Therefore, although Dr. Collicott, at one point in his 
testimony, expressed an opinion that Zaleski’s thoracic outlet 
syndrome was the result of work-related enlargment of muscle, 
Dr. Collicott also acknowledged that he could not state whether 
the muscle enlargement was caused by Zaleski’s occupation. In 
such posture Dr. Collicott’s testimony contained a 
contradiction or conflict about the cause of the muscle 
enlargement as a component in Zaleski’s thoracic outlet 
syndrome. - 

We have repeatedly held that where the record presents 
nothing more than conflicting medical testimony, this court will 
not substitute its judgment for that of the compensation court. 
See Doty v. Aetna Life & Casualty, 217 Neb. 428, 350 N.W.2d 7 
(1984). 

A conflict or contradiction regarding an expert’s opinion 
need not result from opinions expressed by different experts. A 
conflict or contradiction of opinions may arise in the course of 
testimony given by the same expert witness. A good faith 
conflict due to self-contradiction of an expert’s opinions 
presents a question to be resolved by the trier of fact. “Where 
the testimony of the same expert witness given at different times 
is conflicting, it rests with the trier of fact to resolve the conflict, 
at least where the conflict does not arise out of bad faith 
motives.” Doggett v. Brunswick Corp., 217 Neb. 166, 169, 347 
N.W.2d 877, 880 (1984). Consequently, it was the function of 
the compensation court, as the trier of fact, to resolve any 
conflict pertaining to Dr. Collicott’s opinions about causation 
of Zaleski’s condition. The compensation court resolved the 
conflict by deciding that testimony from Zaleski’s medical 
expert failed to establish causation of the claimed injury. The 
findings of the compensation court have the same force and 
effect as a jury verdict in a civil case and will not be set aside 
unless clearly wrong. See, Neb. Rev. Stat. § 48-185 (Reissue 
1984); Tranmer v. Mass Merchandisers, 218 Neb. 151, 352 
N.W.2d 610 (1984). 

Under the circumstances the finding of the compensation 
court, namely, that Zaleski failed to prove a work-related cause 
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of his injury, is binding on this court. The award upon rehearing 
in the Nebraska Workmen’s Compensation Court is in all 
respects affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JAY D. JOST, APPELLANT. 
361 N.W.2d 526 


Filed February 1, 1985. No. 84-144. 


1. Motor Vehicles: Licenses and Permits: Revocation. The gravamen of or the 
misconduct prohibited by Neb. Rev. Stat. §§ 60-418 and 39-669.30 (Reissue 
1984) is operation of a motor vehicle after judicial or administrative deprivation 
of the operator’s privilege or license to operate a motor vehicle on the public 
highways of the State of Nebraska. 

2. Constitutional Law: Criminal Law: Right to Counsel: Waiver. An accused is 

entitled to be represented by counsel in all critical stages of a criminal 

proceedings against him, but the right to counsel may be waived, if such waiver is 
made intelligently and understandingly with the knowledge of an accused’s right 
to counsel. 
. A defendant has a constitutional right of 
self-representation and may proceed to defend himself without counsel, when he 
voluntarily, understandingly, and intelligently elects to do so. 

4. Pleas: Appeal and Error. Mere failure to comply with precise ceremonial or 
verbal formality in arraignment and entry of a plea is not so prejudicial as to 
require setting aside a defendant’s guilty plea which is otherwise entered in 
accordance with statutory and constitutional requirements. 


Appeal from the District Court for Keya Paha County: 
EpwarD E. HANNON, Judge. Affirmed. 


Rodney J. Palmer of Palmer & Kozisek, for appellant. 


Paul L. Douglas, Attorney General, and Henry M. Grether 
III, for appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 
In the county court for Keya Paha County, Jay D. Jost was 
convicted of the offense of operating a motor vehicle during a 
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period when the operator’s license of Jost was suspended. See 
Neb. Rev. Stat. §§ 60-418 and 60-430.01 (Reissue 1984). On 
appeal to the district court Jost’s conviction was affirmed. We 
affirm. 

Jost assigns as error the county court’s (1) failure to obtain 
from -Jost and expressly find a voluntary, understood, and 
intelligent waiver of the right to counsel; (2) failure to provide 
an attorney for Jost; and (3) acceptance of a plea of guilty to an 
act not committed, namely, Jost’s guilty plea to the charge of 
operating a motor vehicle during a period of his suspended 
operator’s license, whereas the driver’s license of Jost had been 
revoked, not suspended. 

Jost was initially charged with driving under suspension and 
driving under the influence of alcohol (Neb. Rev. Stat. 
§ 39-669.07 (Reissue 1984)). Both counts arose as a result of 
one driving incident in which the Keya Paha County sheriff 
arrested Jost on May 16, 1982. The facts set forth were elicited 
when the county court sought a factual basis for Jost’s “guilty” 
plea. 

On October 22, 1980, and pursuant.to the “point system” 
authorized by Neb. Rev. Stat. §§ 39-669.26 and 39-669.27 
(Reissue 1984), the director of the Department of Motor 
Vehicles of the State of Nebraska revoked Jost’s operator’s 
license on account of a proscribed accumulation of points for 
traffic offenses. 

In the early hours of May 16, 1982, and while the revocation 
of the Department of Motor Vehicles was still effective, Jost 
was seated in the right front seat of an automobile in the middle 
of the main street of Springview, Nebraska. The person who 
drove the auto to such location was not in the car with Jost at 
this time. Upon observing a car’s headlights approaching from 
the rear, Jost slid behind the steering wheel and drove the car to 
the side of the street. The car approaching from the rear was 
driven by the sheriff, who saw Jost operating the automobile. 
Because he was not in uniform at this time, the sheriff returned 
to his home, changed into his uniform, and set out to find Jost. 
Jost and his driver-companion had traveled south out of 
Springview for several miles, where the driver stopped the car 
when its headlights failed. Approximately one-half hour after 
his initial contact with Jost, the sheriff arrived at the unlighted 
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and parked vehicle containing Jost and his companion. The 
sheriff then issued a “Uniform Citation and Complaint” 
charging Jost with two offenses, namely, “Driving under 
Suspension § 60-430.01,” and “Driving under Influence of 
Alcohol 2nd offense § 39-669.07.” 

Jost’s attorney arranged a plea bargain with the county 
attorney, that is, dismissal of the charge of driving while under 
the influence of alcoholic liquor in exchange for Jost’s plea of 
guilty to the charge of driving under suspension. After 
obtaining the plea agreement but before Jost’s arraignment, the 
attorney for Jost withdrew. Jost was arraigned on December 
17, 1982, in the county court. At the arraignment the court 
reminded Jost that his attorney had withdrawn and told Jost 
that if Jost wanted to be represented by an attorney, such wish 
should be indicated to the court. The court also informed Jost 
about the availability of court-appointed counsel, if Jost was 
“unable to afford [his] own attorney.’ The court then 
elaborated the rights accorded Jost, including the right to a jury 
trial, confrontation of witnesses, and the privilege against 
self-incrimination. Next, the court explained the consequences of 
the various pleas which Jost could enter and the penalty which 
could be imposed on conviction. See § 60-430.01 and Neb. Rev. 
Stat. § 28-106 (Reissue 1979) (Class III misdemeanor). The 
county judge informed Jost that he was charged with “driving 
under suspension” and that the State was required to prove by 
evidence beyond a reasonable doubt that Jost was “driving an 
automobile on May 16, 1982, after your license was 
suspended.” After the court’s inquiry about the nature of his 
plea to the charge of driving under suspension, Jost entered a 
plea of guilty. When the court asked the county attorney about 
the factual basis for the charge against Jost, the county attorney 
recited the previously described events of May 16 and referred 
to an abstract of Jost’s driving record reflecting revocation of 
Jost’s driver’s license “for points” on October 22, 1980, with no 
reinstatement of Jost’s operator’s privileges at the time the 
sheriff saw Jost drive the car on the Springview street. The 
court then inquired of Jost: “Is it all correct what he [the county 
attorney] said, basically?” Jost responded: “Yeah. What he 
says is correct.” The court deferred sentencing until April 15, 
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1983. At the sentence hearing Jost was asked by the judge 
whether he had decided to have an attorney present. Jost 
responded: “Yes, I don’t need one present.” The county judge 
then imposed sentence on Jost, who appealed to the district 
court and ultimately to this court. 

At the time Jost operated the auto on the public street in 
Springview, pertinent statutes of Nebraska provided: 


Any resident or nonresident whose operator’s license or 
right or privilege to operate a motor vehicle in this state 
has been suspended or revoked as provided in this act, 
shall not operate a motor vehicle in this state under a 
license, permit or registration certificate issued by any 
other jurisdiction or otherwise during such suspension or 
after such revocation until a new license is obtained when 
and if permitted under this act, except that such persons 
shall be eligible to operate a motor vehicle under an 
employment driving permit as provided by section 
39-669 .34. 


§ 60-418. 


Neb. 


Whoever violates the provisions of sections 60-401 to 
60-430 shall be deemed guilty of a Class III misdemeanor, 
unless the act committed is by law declared to be a felony. 
Any person convicted of operating a motor vehicle in 
violation of any order of suspension or revocation of his 
license or privilege to operate a motor vehicle by either any 
court or the Director of Motor Vehicles, or after such 
suspension or revocation and before reinstatement of the 
license or issuance of a new one, shall be guilty of a Class 
III misdemeanor. 

Rev. Stat. § 60-430 (Reissue 1984). 

Any person who shall be convicted of operating a 
motor vehicle during any period that his or her motor 
vehicle operator’s license has been suspended or revoked 
pursuant to any law of this state, or after such suspension 
or revocation but before reinstatement of his or her license 
or issuance of a new license shall: (1) For a first such 
offense, be guilty of a Class III misdemeanor, and the 
court shall, as a part of the judgment of conviction, order 
such person not to operate any motor vehicle for any 
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purpose for a period of one year from the date of final 
discharge from the county jail, or the date of payment or 
satisfaction of any fine imposed, whichever is later; .... 


§ 60-430.01. 


Neb. 


Neb. 


It shall be unlawful to operate a motor vehicle on the 
public highways after revocation of an operator’s license 
or privilege revoked under the provisions of sections 
39-669.26 to 39-669.30, except that a motor vehicle may be 
operated under an employment driving permit as 
provided by section 39-669.34. Any person who violates 
the provisions of this section shall be guilty of a Class III 
misdemeanor. 

Rev. Stat. § 39-669.30 (Reissue 1984). 

Revocation of operator’s license shall mean the 
termination by a court of competent jurisdiction or by 
formal action of the department of a person’s license or 
privilege to operate a motor vehicle on the public 
highways, which termination shall not be subject to 
renewal or restoration except that an employment driving 
permit may be issued as provided by this act. Application 
for a new license may be presented and acted upon by the 
department after the expiration of the applicable period of 
time prescribed in the statute providing for revocation. 
Rev. Stat. § 39-602(80) (Cum. Supp. 1982). 

Suspension of operator’s license shall mean the temporary 
withdrawal by a court of competent jurisdiction or by 
formal action of the department of a person’s license or 
privilege to operate a motor vehicle on the public 
highways for a period specifically designated by the court 
or department. An employment driving permit shall be 
issued following suspension as provided in this act. 


§ 39-602(102). 

The gravamen of or the misconduct prohibited by § 60-418 
and § 39-669.30 is operation of a motor vehicle after judicial or 
administrative deprivation of the operator’s privilege or license 
to operate a motor vehicle on the public highways of the State 
of Nebraska. See Middleton v. State, 214 Miss. 697, 59 So. 2d 
320 (1952). 

In State vy. Ruggiere, 180 Neb. 869, 146 N.W.2d 373 (1966), 
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this court held that amendment of a questioned complaint by 
substitution of “revocation” for “suspension” was permissible, 
and noted at 872, 146 N.W.2d at 375: “Distinctions between 
suspension and revocation in other contexts are often crucial.” 
(Emphasis supplied.) One difference between “revocation” 
(§ 39-602(80)) and “suspension” (§ 39-602(102)) lies in the 
potential duration of deprivation of a driver’s license or 
operator’s privilege. In the case of suspension there is 
deprivation for a definite time, while in the case of revocation 
the deprivation endures for an undefined time. Also, 
revocation contemplates the necessity of a new license at 
expiration of the revocation. Any distinction in the statutes is 
not based upon the prohibited misconduct, which in essence is 
identical and equally offensive under the statutes discussed. 
In State v. Kotz, 337 N.W.2d 530 (Iowa 1983), the Supreme 
Court of Iowa held that a defendant can be prosecuted and 
convicted on a charge of driving under license suspension, 
although such defendant’s license had been revoked, not 
suspended. In Kotz the court found every pertinent point in the 
Iowa statute prohibiting driving during a suspended license was 
also included in the statute prohibiting driving during 
revocation of a license. The same situation exists with respect to 
the corresponding Nebraska statutes involved in Jost’s case. In 
agreeing with the conclusion reached in Kotz, we find the 
observations and comments by the Iowa Supreme Court most 
appropriate: “While law enforcement should use these terms 
accurately, there is no indication that the defendant was 
prejudiced in any way. Further, the two terms function similarly 
here.” Id. at 532. 
In criminal proceedings the complaint, information, or 
indictment is constitutionally sufficient (1) if there is a 
correct statement of the elements of the offense charged so 
that a defendant knows the charge against which he must 
defend, and (2) if the formal, written accusation 
(complaint, information, or indictment) enables the 
defendant to plead an acquittal or conviction in bar of any 
future prosecution for the same offense. 

State v. Turner, 218 Neb. 125, 129-30, 354 N.W.2d 617, 621 

(1984). 
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The sheriff’s citation-complaint accused Jost of operating a 
motor vehicle after and while Jost’s driver’s license or operator’s 
privilege had been withdrawn by proper authority. The State 
was required to prove by evidence beyond a reasonable doubt 
the elements of the offense, namely, that Jost did operate a 
motor vehicle on a public highway when Jost’s driver’s license 
or operator’s privileges had been taken away by some lawful 
authority. Consequently, there was nothing prejudicially 
deceptive about the form or content of the citation concerning 
Jost. Although the terms “suspension” and “revocation” were 
used interchangeably in this case, such misuse did not rise to the 
stature of sufficient prejudice to warrant reversal of the 
judgment entered in the county court. 

Although an accused is entitled to be represented by counsel 
in all critical stages of a criminal proceedings against him, 
including sentencing, State v. Harig, 192 Neb. 49, 218 N.W.2d 
884 (1974), it has long been the rule in the State of Nebraska 
that the right to counsel may be waived if such waiver is made 
intelligently and understandingly with the knowledge of an 
accused’s right to counsel. State v. Morford, 192 Neb. 412, 222 
N.W.2d 117 (1974). A defendant has a constitutional right of 
self-representation and may proceed to defend himself without 
counsel, when he voluntarily, understandingly, and intelligently 
elects to do so. In Faretta v. California, 422 U.S. 806, 834, 95S. 
Ct. 2525, 45 L. Ed. 2d 562 (1975), the U.S. Supreme Court 
held: 

The right to defend is personal. The defendant, and not 
his lawyer or the State, will bear the personal 
consequences of a conviction. Jt is the defendant, 
therefore, who must be free personally to decide whether 
in his particular case counsel is to his advantage. And 
although he may conduct his own defense ultimately to his 
own detriment, his choice must be honored out of “that 
respect for the individual which is the lifeblood of the 
law.” Illinois v. Allen, 397 U.S. 337, 350-351 [90 S. Ct. 
1057, 25 L. Ed. 2d 353 (1970)] (Brennan, J., concurring). 

The record in its entirety discloses that the waiver by Jost 
regarding his right to counsel was voluntarily, understandingly, 
and intelligently made. See, State v. Tweedy, 209 Neb. 649, 309 
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N.W.2d 94 (1981); State v. Ziemba, 216 Neb. 612, 346 N.W.2d 
208 (1984). 

Concerning a determination or finding that there was a 
factual basis for Jost’s “guilty” plea, it is true that the county 
judge never expressly stated that he found a factual basis for the 
plea. In the present state of the criminal justice system, one 
would have thought that all approved requirements for valid 
entry of a guilty plea would be carried out almost as a matter of 
second nature. Apparently, such is not the case, as reflected by 
the appeal before us. Determination whether a factual basis 
exists benefits defendant and the criminal justice system alike. 
First, such determination insures that a defendant actually 
committed an offense at least as serious as the one to which he is 
willing to plead guilty. Second, judicial inquiry into a factual 
basis for a plea provides a more adequate record of the 
conviction process, minimizing the necessity of overturning a 
conviction due to impermissible irregularities in entry of a plea. 
Third, inquiry provides a court with a sound basis to evaluate a 
defendant’s competency, willingness to plead guilty, and 
understanding of the accusation or charge against the 
defendant. Cf., State v. Hyslop, 189 Neb. 331, 202 N.W.2d 595 
(1972); State v. Hill, 204 Neb. 743, 285 N.W.2d 229 (1979); 
ABA Standards Relating to Pleas of Guilty § 1.6 (1982). In any 
event, the necessary elements constituting a factual basis for 
Jost’s guilty plea do appear in the record. Implicit in imposition 
of sentence on Jost was the county judge’s determination that a 
factual basis existed for the plea precedent to imposition of 
sentence. We reiterate that any arraignment and entry of plea 
should contain an express statement by the court that a factual 
basis does exist for disposition of the accusation pursuant to a 
defendant’s plea. However, mere failure to comply with precise 
ceremonial or verbal formality in arraignment and entry of a 
plea is not so prejudicial as to require setting aside a defendant’s 
guilty plea which is otherwise entered in accordance with 
statutory and constitutional requirements. Cf., State v. Jones, 
218 Neb. 382, 355 N.W.2d 227 (1984) (a defendant’s failure to 
specifically state “I plead guilty” does not vitiate a proper entry 
of plea to the charge); Mayes v. United States, 177 F.2d 505 (8th 
Cir. 1949), 
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Upon areview of the entire record of the proceedings against 
Jost, we find that no substantial miscarriage of justice has 
occurred regarding the proceedings and judgment resulting in 
Jost’s conviction in the county court. Cf. Chapman v. 
California, 386 U.S. 18, 87S. Ct. 824, 17 L. Ed. 2d 705 (1967) 
(“harmless beyond a reasonable doubt”). 

The judgment of the district court is affirmed. 

AFFIRMED. 


Mary LAINSON, APPELLEE AND CROSS-APPELLANT, V. ROGER 
LAINSON, APPELLANT AND CROSS-APPELLEE. 
362 N.W.2d 53 


Filed February 1, 1985. No. 84-260. 


1. Child Support. In determining the amount of child support to be ordered, the 
trial court must take into consideration the status, character, and situation of the 
parties and attendant circumstances, including the financial condition of the 
party making the payments and estimated costs of support of the children. 

2. Child Support: Appeal and Error. The amount of child support ordered in a 
dissolution of marriage action is initially left to the sound discretion of the trial 
judge and is reviewed de novo on the record in this court and affirmed in the 
absence of an abuse of discretion. 


Appeal from the District Court for Douglas County: 
STEPHEN A. Davis, Judge. Affirmed. 


Jay L. Welch of Rickerson & Welch, for appellant. 
Peter C. Bataillon of Sodoro, Daly and Sodoro, for appellee. 


KrIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


GRANT, J. 

This appeal is from an order modifying an earlier 
modification of a dissolution of marriage decree. The 
record shows that petitioner-appellee, Mary Lainson, and 
respondent-appellant, Roger Lainson, were married on April 
30, 1966, and a boy was born of that marriage on February 20, 
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1967. The parties were divorced by decree entered by the district 
court for Douglas County, Nebraska, on August 26, 1971. At 
that time the court deferred the decision as to permanent 
custody of the child and awarded possession of the child to 
Mary. The court also ordered “that if any social security 
benefits are due to [the child], as a result of defendant’s physical 
condition, defendant [Roger] is ordered to pay the same to 
plaintiff [Mary] as child support.” 

By application filed January 19, 1979, Roger sought 
permanent custody and possession of the child. Roger alleged 
in that application that there had been a change of 
circumstances in that he had remarried and owns his own home 
and can give said “minor a stable and rewarding home life.” 
After hearing, the court modified the divorce decree by order 
entered March 11, 1980. This modification granted custody and 
possession of the minor child to Roger, and further ordered that 
“the defendant [Roger] shall hereafter have no duty to make 
any child support payments for the support of [the minor child] 
and defendant shall be entitled to any Social Security benefits 
payable hereafter for the benefit of the Minor.” 

On May 16, 1983, Mary filed an application for 
modification of the decree, seeking to change custody of the 
minor from Roger to herself and asking for child support. 
Mary alleged the circumstances had again changed in that the 
minor child, then age 16, had voluntarily moved from Roger’s 
residence to Mary’s residence and desired to stay with Mary. 
Mary also requested child support. Roger resisted this 
application, alleging that the minor child should stay with him 
for the child’s best interests, notwithstanding the minor’s 
desires, and further requesting that Mary’s visitation privileges 
be terminated. 

After hearing, the trial court, on December 23, 1983, entered 
an order granting Mary custody of the minor and reserving 
decision on the issue of child support, fees, and costs, including 
the cost of an expert witness at the hearing. By amendment 
(filed with the permission of the court) to his response to Mary’s 
application, Roger alleged that he was without any earning 
capacity whatsoever because he was “a permanently totally 
disabled quadraplegic [sic] and that the Court is without 


172 219 NEBRASKA REPORTS 


authority to order the Respondent to pay support for the 
parties’ minor child from the income or assets of the 
Respondent.” Roger further alleged that Mary was entitled 
only to Social Security benefits payable for the benefit of the 
parties’ minor child. 

On January 13, 1984, the trial court entered its order finding 
that while the Respondent is not capable of earning a 
wage, he does have such earning capacity as is 
contemplated by Neb. Rev. Stat. §42-264(3) (1982 Cum. 
Supp.). 

As to the claim of credit or offset by virtue of the Social 
Security payments, the sole consideration provided by the 
statute quoted above is the earning capacity of each 
parent. The income of the child or payments to him froma 
source other than from the parents is not a factor I may 
consider under the statute in determining the amount of 
child support to be paid by a parent. 

This appeal is from the trial court’s order of January 13, 
1984. Roger alleges that the court erred (1) in determining that a 
permanently, totally disabled person has earning capacity as 
defined in Neb. Rev. Stat. § 42-364(3) (Reissue 1984); (2) in 
determining that Social Security benefits paid for the support 
of a minor child because of the present disability of the child’s 
parent are not a substitute for the earning capacity of the 
disabled parent; and (3) in determining that 

Social Security disability payments made for the specific 
benefit of a child as a result of the disability of a parent 
were a collateral source and could not be either a) 
considered in determining the amount of child support to 
be paid by the disabled parent, or b) credited against any 
child support obligation or judgment. 

For the reasons hereinafter set out we affirm the trial court’s 
order but alter the trial court’s findings. 

The evidence adduced at the hearing on Mary’s application 
showed that Roger is a totally disabled quadriplegic. The date 
of Roger’s injury is not shown in the record, but the record 
indicates that he was injured at the time of the dissolution of the 
marriage between the parties in 1971 and that at some time 
between the divorce in 1971 and Roger’s application to change 
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custody of the child in 1979, Roger received a sum of money 
because of the serious injuries resulting in his present condition. 
At the time of the hearing Roger was remarried and had two 
children of that marriage. 

Evidence adduced further showed that at the time of the 
hearing on Mary’s application, Roger had capital assets of 
$205,000, principally invested in stocks and bonds. He also had 
a home, subject to a mortgage in some amount less than 
$14,000, and a van and an automobile equipped for him to 
operate. The evidence showed that Roger received $12,117 
gross income from his investments in 1980, $15,759 in 1981, 
and $5,550 in 1982. Roger also received $989 each month from 
Social Security benefits, which amount included $252 for the 
two children living with him. Roger submitted an exhibit 
predicated on his monthly Social Security benefits plus his 
investment income (which he estimated at $500 per month) 
showing he spent approximately $50 more each month than he 
received. He projected that in 1986 when, the evidence showed, 
the child of Roger and Mary would complete high school, 
Roger’s capital balance would have been reduced to $187,000. 

The evidence also shows that Mary remarried about 4 years 
after her divorce from Roger and that she had one child of that 
second marriage. The record indicates that her second marriage 
ended in divorce and that Mary receives $200 per month as child 
support for her second child. Mary also receives $126 per 
month as support for the child of Mary and Roger in Social 
Security benefits as a result of Roger’s physical condition. Mary 
also has take-home earnings from two jobs as a waitress, and 
from telephoning work in her home. She also rents a room in 
her home to a young woman, on the average of 6 months a year. 
Mary testified she had available funds each month from all 
sources of $886 and that her monthly expenses were $967. 

The trial court’s determination that Roger should pay $125 
per month child support, in addition to the monthly Social 
Security benefits of $126 for the minor, was based on the 
foregoing evidence. 

We turn first to the issue of whether Roger had earning 
capacity within the meaning of § 42-364(3). The trial court 
found that earning capacity was the only factor it could 
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consider in determining the amount of child support to be paid. 
The court also found that while Roger “is not capable of 
earning a wage,” his investments constituted an “earning 
capacity.” The trial court also determined that payments to a 
child “from a source other than from the parents is not a factor 
[which the court could] consider under the statute in 
determining the amount of child support to be paid by a 
parent.” Based on this reasoning, the trial court ordered Roger 
to pay $125 per month child support. While the court’s 
expressed reasoning is not correct, we determine, for the 
reasons set out below, that the court reached a correct 
determination. This court will not reverse a proper result 
because it was based on incorrect reasoning. Nerud v. 
Haybuster Mfg., 215 Neb. 604, 340 N.W.2d 369 (1983). 

We agree with the trial court that, under the evidence 
presented at the hearing, Roger is not at this time capable of 
earning a wage but that he does have earning capacity within 
the meaning of § 42-364(3). Obviously, different cases may 
present different facts with regard to the wage-earning capacity 
of a person disabled as Roger is. The statute in question, 
however, does not limit child support payments to be paid only 
from wages. Section 42-364(3) states in part that “[i]n 
determining the amount of child support to be paid by a parent, 
the court shall consider the earning capacity of each parent.” It 
has been the law of this state for many years that, as stated in 
Brus v. Brus, 203 Neb. 161, 164-65, 277 N.W.2d 683, 686 
(1979), “[i]n determining the amount of child support to be 
awarded, the status, character, and situation of the parties and 
attendant circumstances must be considered. The financial 
position of the husband as well as the estimated costs of support 
of the children must be taken into account ... .” That statement 
should be broadened to include that the circumstances referred 
to should be consideration of the financial condition of the 
parent making the child support payments. See, also, 
Lockwood v. Lockwood, 205 Neb. 818, 290 N. W.2d 636 (1980); 
Lynch v. Lynch, 195 Neb. 804, 241 N.W.2d 123 (1976); 
Hermance v. Hermance, 194 Neb. 720, 235 N.W.2d 231 (1975). 
“Earning capacity” as used in § 42-364(3) means the overall 
capability of a parent to make child support payments based on 
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the overall situation of the parent making such payments. That 
overall situation includes moneys available to the parent from 
all sources, including investment income. The trial court 
properly determined the amount of child support by taking into 
consideration the status, character, and situation of the parties 
and attendant circumstances, including the financial condition 
of the party making the payments and estimated costs of 
support of the children. 

With regard to Roger’s other two assignments of error, that 
is, the effect of Social Security benefits on court-ordered child 
support payments, the same rationale applies. When the court 
considers the earning capacity of each parent, it must consider 
the factors set out above. The “situation of the parties” and the 
“attendant circumstances” of the parties include the admitted 
fact that Mary is receiving $126 per month for the parties’ 
minor child from Social Security benefits. In the absence of that 
amount the court may well have ordered higher monthly 
support payments, or if the benefit payments were higher, the 
court might well have ordered lower support payments from 
the father of the child. 

Roger urges that the trial court erred in refusing to credit the 
Social Security payments received by Mary on the child’s behalf 
against his support obligations, and relies on Schulze v. Jensen, 
191 Neb. 253, 214 N.W.2d 591 (1974). Mary argues that Schulze 
differs from the case at hand. We agree that the Schulze case 
differs from this case. 

In Schulze the parties were divorced and the father was 
ordered to pay child support in the amount of $260 per month. 
Sometime after the divorce decree, the father was disabled in an 
auto accident. When he fell behind in support payments, his 
former wife brought an action to recover them. He claimed that 
he was entitled to a credit of over $8,000 for Social Security 
payments made to the children on account of his accident. The 
trial court agreed and we affirmed. 

Schulze, however, differs from the instant case. In Schulze 
the father was injured after child support amounts had been set 
by the court. The court there decided that “in the context of this 
case” the payments were a substitute for the father’s support 
obligation. Id. at 257, 214 N.W.2d at 594. Here, Roger was 
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injured prior to the court’s determination of support 
obligation. The court was fully cognizant of Roger’s disability 
and of the Social Security payments being made on the child’s 
behalf. Knowing this, it ordered support in addition to the 
benefit payments. In so doing the trial court was considering 
the overall situation of both parents and the child. The amount 
of child support ordered in a dissolution of marriage action is 
initially left to the sound discretion of the trial judge and is 
reviewed de novo on the record in this court and affirmed in the 
absence of an abuse of discretion, even though the judge used 
incorrect reasoning in reaching his determination. The trial 
court did not abuse discretion. See Guggenmos v. Guggenmos, 
218 Neb. 746, 359 N.W.2d 87 (1984). 

Finally, we turn to the claim on cross-appeal, that the trial 
court’s award of $650 for an attorney fee was clearly 
inadequate. This claim is without merit. That amount was 
awarded for a hearing of less than 3 hours, and preparation 
therefor. The awarding of attorney fees in a hearing on 
modification of a dissolution decree is a matter within the trial 
court’s initial discretion and, while reviewed de novo in this 
court, will be affirmed in the absence of an abuse of the trial 
court’s discretion. Guggenmos v. Guggenmos, supra. There 
was no abuse of discretion here. 

Appellee is awarded $400 for attorney fees in this court. 

AFFIRMED. 

SHANAHAN, J., concurs in the result. 


STATE OF NEBRASKA, APPELLEE, V. LORAY S. SMITH, ALSO KNOWN 
AS LARIE JOHNS, ALSO KNOWN AS MARLA WILSON, APPELLANT. 
361 N.W.2d 532 


Filed February 1, 1985. No. 84-493. 


1. Directed Verdict. In a criminal case the trial court may properly direct a verdict 
of not guilty only where there is a total failure of competent proof to support a 
material allegation in the information, or where the testimony adduced is of so 
weak or doubtful a character that a conviction based thereon could not be 
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sustained. : 

2. Convictions: Appeal and Error. In reviewing the sufficiency of the evidence 
supporting a finding of guilt, this court neither determines the plausibility of 
explanations nor weighs the evidence, such matters being for the trier of fact; the 
conviction must be sustained if, viewing the evidence most favorably to the 
State, there is sufficient evidence to support it. 

3. Verdicts: Appeal and Error. A jury verdict of guilty will not be overturned on 
appeal unless it is so lacking in probative force that it can be said as a matter of 
law that the evidence was insufficient to support it. 

4. Homicide: Proof: Intent. Proof of a purpose to kill is not required to establish 
felony murder because it is not an element of the crime. The only intent required 
is the intent to do the act which constitutes the felony during which the killing 
occurred. 

5. Criminal Law: Jury Instructions: Witnesses: Convictions. Where the jury has 
been properly instructed that the testimony of an accomplice should be 
scrutinized closely for possible motives of falsification, the uncorroborated 
testimony of an accomplice who has given false testimony concerning a material 
matter may be sufficient to sustain a conviction. 


Appeal from the District Court for Douglas County: JAMES 
M. Murphy, Judge. Affirmed. 


Anthony S. Troia, for appellant. 


Paul L. Douglas, Attorney General, and Bernard L. 
Packett, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Loray S. Smith, also known as Larie Johns and Marla 
Wilson, appeals her conviction, following a trial by jury, of the 
first degree felony murder of Laura LaPointe. Smith assigns as 
error the trial court’s failure to dismiss the charge against her or, 
in the alternative, to direct a verdict in her favor. We affirm the 
conviction which resulted in a sentence of imprisonment for 
life. 

The victim’s mutilated corpse was found by a passer-by 
beside the Canyon Road in the Hummel Park area of Douglas 
County on Monday morning, April 11, 1983. The death was 
caused by injuries resulting from multiple blows from a blunt 
instrument to the head and to many other parts of the body. The 
victim had been a prostitute in Omaha, and after an 
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investigation by the police, suspicion was focused on four other 
Omaha prostitutes. 

On June 28, 1983, the police began arresting the four 
suspects. One of these suspects, Geraldine Carr, became the 
State’s primary witness against Smith. Carr’s testimony 
revealed to the jury that she was a prostitute and had also been 
charged with first degree murder as a result of the same 
incident. She was awaiting sentence and testified that “no 
promises of leniency” had been given to her. She then described 
how she, Smith, and two other prostitutes, Carol Joy and Jo 
Helen Robertson, first robbed the victim and then beat her to 
death. Joy’s conviction was overturned and the cause remanded 
for further proceedings in State v. Joy, 218 Neb. 310, 353 
N.W.2d 23 (1984). 

More specifically, Carr testified that at about 10 p.m. on 
April 10, 1983, a Sunday, she drove to the downtown area of 
Omaha in order to ply her trade. Smith joined Carr in the 
latter’s automobile and the two sat and talked, being joined a 
short time later by Joy and Robertson. The four then went to a 
liquor store, purchased a bottle of brandy to share, and 
returned to the downtown area. According to Carr, while sitting 
in her automobile and drinking the brandy, they all decided to 
“rob us a trick.” While this discussion was going on, the victim 
walked by. Smith then called the victim over to the automobile 
and asked how business had been. When the victim replied that 
she had had “four or five dates,” the four looked at one 
another, from which Carr “assumed that we could rob” the 
victim. Smith then invited the victim into the automobile. The 
victim entered and sat in the back seat between Joy and 
Robertson. 

After Carr drove away from the downtown area, Robertson 
told the victim that she was being robbed. When the victim 
replied she had no money, Robertson made her take off her coat 
and jeans and proceeded to look through them. Joy then 
checked the victim’s clothes, followed by Carr and Smith. 
During this search, Joy found $25, which Carr snatched, giving 
Joy $5 and keeping $20 for herself. Robertson took a necklace 
from the victim, obtained a razor from Joy, and began cutting 
the victim’s hair. 
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Carr further testified that after the victim told Robertson she 
had some more money in her hotel room, Joy and Smith got out 
of the automobile to search the room, but they became 
frightened and returned to the vehicle before they had made any 
search. Following this unsuccessful attempt to obtain more 
money, Robertson began hitting the victim, who then told 
Robertson if the hitting stopped she would “turn a trick” and 
give the money to Robertson. Robertson left the car but was 
unsuccessful in locating a “trick.” 

Carr further testified that “Robertson made the victim 
perform an act of oral sex on Joy while Carr, Smith, and 
Robertson watched from the front seat. While this activity was 
in progress, Robertson hit the victim on the head with Joy’s 
razor, causing the victim to bleed. Carr slapped the victim 
across the face for bleeding in her car and then gave the victim a 
blanket.to stop the bleeding. 

On the way to Hummel Park another bottle of brandy was 
purchased, but Carr could not remember who went into the 
liquor store to buy it. They reached Hummel Park after 1 a.m. 
Once at the park, all five got out of the automobile. Robertson 
then began hitting the victim, grabbing from Carr the stick 
which Carr had planned to use for that purpose. Carr also 
testified that Smith was holding the brandy bottle and said she 
was going to hit the victim with it. Smith never did this, 
however, since at Carr’s suggestion Carr and Smith got back 
into the car. Joy then began kicking the victim. 

Carr testified that while sitting in the car she asked Smith 
whether she should leave Robertson, Joy, and the victim. Smith 
replied that it was Carr’s automobile and, therefore, it was up to 
Carr. Carr did not leave, and Robertson and Joy later got back 
into the vehicle, leaving the victim in the ditch. Once in the 
automobile, Robertson and Joy decided they might just as well 
kill the victim. This time Robertson, armed with.a baseball bat, 
and Joy got out of the car. Robertson beat the victim with the 
bat, and Joy used the stick. After Joy also beat the victim with 
the bat, Robertson and Joy got back into the automobile and 
the four perpetrators started to drive off. They went back, 
however, so that Robertson could check to see if the victim was 
dead. 
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Carr also testified that Smith had thrown out the victim’s 
shoes, jeans, coat, and purse. However, everything but the 
shoes was retrieved and later disposed of by Smith and the 
others in a trash dumpster behind a restaurant. The shoes were 
later found by police near the scene. The perpetrators agreed 
not to say anything about the incident to anyone. 
Smith’s testimony was basically similar to Carr’s concerning 
the group’s movements, but Smith said that there was no talk of 
any robbery while she was in the automobile, that she did not 
assist in any robbery, that shé did not view any sexual activity, 
that she did not attempt to strike the victim with any bottle, that 
she never got out of the automobile after it became evident that 
the victim was going to be robbed, and that she never threw out 
any of the victim’s clothing or personal effects. 
More specifically, Smith testified that Joy was the one who 
invited the victim into the automobile, that Smith never got out 
of the automobile to go into the victim’s hotel room, that the 
' reason Smith did not assist the victim was because she was 
afraid Robertson would harm her, and that Smith did not see 
much of what went on because after Robertson cut the victim’s 
hair and cut her with the razor, Smith turned around and looked 
straight ahead. Further, Smith testified that she never searched 
the victim’s clothes and that she never saw Carr get any money. 
Obviously, the outcome of the trial depended upon whether 
the jury believed Carr’s testimony or that of Smith. 
State v. Piskorski, 218 Neb. 543, 357 N.W.2d 206 (1984), 
quoting State v. Buchanan, 210 Neb. 20, 312 N.W.2d 684 
(1981), is very clear as to when a trial court may properly direct 
a verdict of not guilty: 
“It is only where there is a total failure of competent 
proof in a criminal case to support a material allegation in 
the information, or where the testimony adduced is of so 
weak or doubtful a character that a conviction based 
thereon could not be sustained, that the trial court will be 
justified in directing a verdict of not guilty.” 

State v. Piskorski at 550, 357 N.W.2d at 212. 

Such was not the status of the proof at the close of the State’s 
case. The trial court therefore properly overruled Smith’s 
motions to dismiss the charge against her or, in the alternative, 
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to direct a verdict in her favor. 

State v. Brennen, 218 Neb. 454, 356 N.W.2d 861 (1984), 
reiterates the scope of our review concerning the sufficiency of 
the evidence. “In reviewing this question we neither determine 
the plausibility of explanations nor weigh the evidence, such 
matters being for the trier of fact. The conviction must be 
sustained if, viewing the evidence most favorably to the State, 
there is sufficient evidence to support it.” Jd. at 458, 356 
N.W.2d at 864-65. State v. Meis, 217 Neb. 770, 351 N.W.2d 79 
(1984), again teaches that we will not pass on the credibility of 
witnesses in determining whether there is sufficient evidence to 
sustain a conviction. “In other words, it is well established that 
a jury verdict of guilty will not be overturned on appeal unless it 
is so lacking in probative force that it can be said as a matter of 
law that the evidence was insufficient to support it.” Jd. at 772, 
351 N.W.2d at 82. See, also, State v. Ruzicka, 218 Neb. 594, 357 
N.W.2d 457 (1984). 

Neb. Rev. Stat. § 28-303 (Reissue 1979) is the statute under 
which Smith was convicted. In pertinent part this section states: 
“A person commits murder in the first degree if he kills another 
person . . . (2) in the perpetration of or attempt to perpetrate 
any sexual assault in the first degree, arson, robbery, 
kidnapping, hijacking of any public or private means of 
transportation, or burglary... .” (Emphasis supplied.) 

Neb. Rev. Stat. § 28-206 (Reissue 1979) reads: “A person 
who aids, abets, procures, or causes another to commit any 
offense may be prosecuted and punished as if he were the 
principal offender.” 

Neb. Rev. Stat. § 28-324 (Reissue 1979) provides in part: “A 
person commits robbery if, with the intent to steal, he forcibly 
and by violence, or by putting in fear, takes from the person of 
another any money or personal property of any value 
whatever.” 

Applying these statutory standards to Carr’s testimony, it 
follows that if she was believed b¥ the jury, there was sufficient 
evidence to convict Smith of first degree felony murder. Carr 
testified that Smith helped plan the robbery and that Smith 
’ looked through the victim’s clothes. Further, Carr testified that 
Smith had a brandy bottle in hand ready to strike the victim and 
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that Smith threw out the victim’s clothes at the murder scene, 
and later, after the clothes were retrieved, helped hide them in a 
trash dumpster. 

State v. Bradley, 210 Neb. 882, 317 N.W.2d 99 (1982), holds 
that it was the intent to commit robbery, not the intent to 
commit murder, which the State was required to prove in order 
to convict Smith of felony murder. Bradley dealt with a robbery 
in which the victim was fatally wounded. Bradley, an 
accomplice who did not do the shooting, was nonetheless 
convicted of felony murder. We stated that “proof of a purpose 
to killis not required because it is not an element of the crime of 
felony murder. The only intent required is the intent to do the 
act which constitutes the felony during which the killing 
occurred.” Id. at 884, 317 N.W.2d at 101. 

To avoid this conclusion Smith argues that the testimony of 
Carr was insufficient as a matter of law to convict Smith. It is 
undisputed that Carr’s testimony is necessary to sustain Smith’s 
conviction, since Carr is the only witness to indicate that Smith 
was a participant in the robbery. 

Smith contends that Carr gave false testimony, since Carr did 
not testify either at Smith’s preliminary hearing or at a 
subsequent deposition that Smith had searched through the 
victim’s clothes. Carr’s explanation was that on these two 
previous occasions she was not asked to go into details and was 
merely giving an outline of what had happened. 

Smith cites Ruzicka v. State, 137 Neb. 473, 289 N.W. 852 
(1940), for the proposition that the uncorroborated testimony 
of an accomplice who has given false testimony concerning a 
material matter is, as a matter of law, insufficient to sustain a 
conviction. See, also, Jahnke v. State, 68 Neb. 154, 94N.W. 158 
(1903), rev’d on rehearing 68 Neb. 181, 104. N.W. 154 (1905). 

This argument fails for two reasons. First, it has not been 
shown that Carr gave false testimony. From what can be 
ascertained from the record, the prior statements and the 
statement given at trial are not contradictory. Carr apparently 
never testified that Smith had not searched the victim’s clothes; 
rather, it appears that that particular detail was first elicited at 
trial in response to more thorough questioning. 

Secondly, even if the statements are viewed as contradictory 
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and that, therefore, Carr necessarily gave false testimony, the 
Jahnke-Ruzicka rule was specifically reformed in Millslagle v. 
State, 137 Neb. 664, 668, 290 N.W. 725, 727 (1940), vacated in 
another respect on rehearing 138 Neb. 778, 295 N.W. 394, in the 
following language: 

The fact that an accomplice has been guilty of wilful 
false swearing on a material matter is a circumstance that 
may possibly, in a particular instance and situation, make 
his testimony unworthy of belief on its face, if it lacks 
corroboration. If such testimony appears on its face to be 
baldly perjurious or preposterous, and there is no 
independent evidence upon which a conviction can rest, 
the trial court should not hesitate to direct a verdict of 
acquittal. It is not every case, however, that requires this 
degree of protection. In the ordinary case, even though the 
accomplice may have been guilty of a conscious falsehood 
On a material matter, and even though his testimony is 
lacking in corroboration, it may not be utterly unworthy 
of belief on its face, and in such a situation the rights of an 
accused will be adequately protected if the jury are 
instructed that the testimony of an accomplice should be 
scrutinized closely for possible motives for falsification, 
and that where he has wilfully sworn falsely in regard to a 
material matter they should be hesitant to convict upon his 
testimony, without corroboration, and that in no case 
should they convict unless they are satisfied from the 
evidence, beyond a reasonable doubt, of the guilt of the 
accused. 

See State v. Eskew, 192 Neb. 76, 218 N.W.2d 898 (1974); State 
v. Bittner, 188 Neb. 298, 196 N.W.2d 186 (1972), cert. denied 
409 U.S. 875, 93S. Ct. 123, 34 L. Ed. 2d 127; Rains v. State, 173 
Neb. 586, 114 N.W.2d 399 (1962), cert. denied 371 U.S. 967, 83 
S. Ct. $49, 9 L. Ed. 2d 538 (1963); and Smith v. State, 169 Neb. 
199, 99 N.W.2d 8 (1959), for later applications of the Millslagle 
rule. 

The trial court here properly instructed the jury that the 
testimony of an accomplice should be closely scrutinized. 

The evidence was sufficient at the close of all the evidence to 
support the jury’s finding of guilt, and the trial court therefore 
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again properly overruled Smith’s renewed motions for a 
dismissal or directed verdict in her favor. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. ROBERT V. JONES, APPELLANT. 
362 N.W.2d 58 


Filed February 1, 1985. No. 84-506. 


1. Prior Convictions: Right to Counsel: Waiver. A transcript of conviction which 
fails to show on its face that counsel was afforded or the right waived cannot be 
used for enhancement purposes. 

2. Judgments: Right to Counsel: Waiver: Appeal and Error. Objections to the 
validity of the judgment, other than those pertaining to inadequate waiver of 
counsel, must be raised by direct appeal or in a separate proceeding commenced 
for the express purpose of setting aside the judgment alleged to be invalid. 

3. Prior Convictions: Constitutional Law: Waiver. The record of a prior conviction 
used for enhancement purposes is not required to show a complete waiver of 
constitutional rights as required by State v. Tweedy, 209 Neb. 649, 309 N.W.2d 
94 (1981). : 

Appeal from the District Court for Lancaster County: 
BERNARD J. MCGINN, Judge. Affirmed. 


Dana M. London, for appellant. 


Paul L. Douglas, Attorney General, and Mel Kammerlohr, 
for appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This is an appeal from the order of the district court 
affirming the judgment of the municipal court sentencing the 
defendant, Robert V. Jones, for driving while intoxicated, third 
offense. The defendant’s contentions all relate to the issue of 
whether a prior conviction of the defendant could be used for 
enhancement purposes. 

The defendant contends that the record of his conviction in 
the county court on November 20, 1980, could not be used for 
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enhancement purposes because the record fails to show that the 
defendant was advised of his rights as required by our decision 
in State v. Tweedy, 209 Neb. 649, 309 N.W.2d 94 (1981). The 
record shows, and it is not disputed, that the defendant was 
represented by counsel, who was present at the arraignment 
when the defendant’s plea of guilty was entered and accepted 
and the finding of guilt made. 

This case is controlled by our recent decision in State v. 
Baxter, 218 Neb. 414, 355 N.W.2d 514 (1984). There, as here, 
the State offered records of prior convictions in which the 
defendant was represented by counsel. The defendant argued 
that the convictions were constitutionally infirm for failure to 
show a waiver of all rights prior to accepting the defendant’s 
guilty pleas. We rejected that argument and held that a record of 
a prior conviction used for enhancement purposes need not 
show a complete waiver of constitutional rights as required by 
State v. Tweedy, supra. We said: 

The Smith case [213 Neb. 446, 329 N.W.2d 564 (1983)] 
held that a transcript of conviction which fails to show on 
its face that counsel was afforded or the right waived 
cannot be used for enhancement purposes. Other 
objections to the validity of the judgment must be raised 
by direct appeal or in a separate proceeding commenced 
for the express purpose of setting aside the judgment 
alleged to be invalid. 
State v. Baxter, supra at 416, 355 N.W.2d at 515-16. 

The record of the conviction in the county court on 
November 20, 1980, was sufficient for enhancement purposes. 
The judgment of the district court is affirmed. 

AFFIRMED. 


186 " 219 NEBRASKA REPORTS 


DOUGLAS KEITH KERWOOD, APPELLEE, V. DENISE JOANN 
KERWOOD, APPELLANT. 
361 N.W.2d 537 


Filed February 1, 1985. No. 84-531. 


Appeal from the District Court for Seward County: BRYCE 
Bartu, Judge. Affirmed. 


David L. Kimble of Souchek & Kimble, for appellant. 
Robert I. Blevens of Blevens, Blevens & Jacobs, for appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The instant appeal involves a domestic relations matter. 

The court, having reviewed the record in this case de novo, 
agrees with the result reached by the trial court. The judgment is 
affirmed. 

, AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. BEN GOODON, APPELLANT. 
361 N.W.2d 537 


Filed February 1, 1985. No. 84-546. 


Convictions: Appeal and Error. In determining the sufficiency of evidence to sustain 
a conviction, it is not the province of this court to resolve conflicts in the 
evidence, pass on the credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Such matters are for the trier of fact, anda 
verdict made by the trier of fact must be sustained if, taking the view most 
favorable to the State, there is sufficient evidence to support it. 


Appeal from the District Court for Hall County: JoserH D. 
MakrTIN, Judge. Affirmed. 


Earl D. Ahlschwede of Ahlschwede & Truell, for appellant. 


Paul L. Douglas, Attorney General, and Timothy E. Divis, 
for appellee. 
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KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


KRIvosHa, C.J. 

The appellant, Ben Goodon, was charged inthe county court 
for Hall County, Nebraska, with assault in the third degree in 
violation of Neb. Rev. Stat. § 28-310(1) (Reissue 1979). After 
trial to the court Goodon was found guilty as charged and was 
fined $100. On appeal to the district court for Hall County, the 
conviction and fine were affirmed. It is from that conviction 
and fine that Goodon now appeals to this court. Goodon’s 
assignment of error is essentially that the evidence was 
insufficient to sustain the conviction. We believe that the 
assignment is without merit and that the conviction and fine 
should be affirmed. 

Section 28-310(1) provides as follows: “A person commits 
the offense of assault in the third degree if he: (a) Intentionally, 
knowingly, or recklessly causes bodily injury to another person; 
or (b) Threatens another in a menacing manner.” (Emphasis 
supplied.) Either act is sufficient to constitute a violation of the 
statute, and no degree of bodily injury is required under 
subpart (a). 

The evidence discloses that Goodon and the complainant 
apparently lived together until approximately August of 1983, 
when they separated. Complainant testified that on the night of 
February 11, 1984, Goodon came to her apartment, initiated an 
argument, and, during the course of the argument, pushed her 
onto her bed. He further threatened to kill her if he caught her 
with another man. 

The complainant further testified that sometime after this 
argument, while she was crossing the street, Goodon drove his 
car so close to her that he barely hit the back of her leg. The 
complainant then started running across a parking lot; Goodon 
drove his car between her and the lounge where she was 
heading, got out of his vehicle, grabbed her by her collar, shook 
her, and again said that he would kill her if he caught her with 
another man or if she went into the lounge. Goodon denied any 
contact with the complainant. That matter, of course, was a 
question of fact to be determined by the trial court, and will not 
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be reconsidered by us on appeal. We have frequently and 
regularly held that in determining the sufficiency of evidence to 
sustain a conviction, it is not the province of this court to 
resolve conflicts in the evidence, pass on the credibility of 
witnesses, deter mine the plausibility of explanations, or weigh 
the evidence. Such matters are for the trier of fact, and a verdict 
made by the trier of fact must be sustained if, taking the view 
most favorable to the State, there is sufficient evidence to 
support it. See, State v. Piskorski, 218 Neb. 543, 357 N.W.2d 
206 (1984); State v. Jones, 217 Neb. 435, 350 N.W.2d 11 (1984); 
State v. Miner, 216 Neb. 309, 343 N.W.2d 899 (1984); State v. 
Johnsen, 197 Neb. 216, 247 N.W.2d 638 (1976); State v. Brown, 
195 Neb. 321, 237 N.W.2d 861 (1976); State v. Spidell, 194 Neb. 
494, 233 N.W.2d 900 (1975). 

The question, then, is not whether this court should believe 
the testimony of the complainant but whether, if the testimony 
of the complainant is believed, it is sufficient to constitute a 
violation of § 28-310. We believe it is. 

To begin with, there is no question that Goodon threatened 
the complainant in a menacing manner in violation of subpart 
(b) of the statute. Goodon argues that while that all may be 
true, he was not charged with violating subpart (b) of the 
statute. We do not believe that to be the case. The complaint 
specifically alleges that Goodon “intentionally, knowingly, or 
recklessly caused bodily injury to [complainant] in that he did 
grab [complainant], shake her and threaten to kill her; contrary 
to the form of the Statutes in such cases made and provided 
. . . .’ (Emphasis supplied.) There can be no question that 
Goodon was advised that he was being charged with both 
subpart (a) and subpart (b) of § 28-310. This alone would be 
sufficient to sustain the conviction. 

Furthermore, the evidence is sufficient to establish that 
Goodon did cause bodily injury by pushing and hitting the 
complainant. While, admittedly, the acts did not cause any 
serious bodily injury, the statute does not require serious bodily 
injury, but only bodily injury. It seems clear beyond question 
that if one is struck in the leg with an automobile, no matter 
how minor that may be, that such striking causes some bodily 
injury. Bodies are simply not designed to be struck intentionally 
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by automobiles. On either ground, that he threatened to kill the 

complainant or cause bodily injury to her, the evidence was 

sufficient to sustain the conviction. The judgment is affirmed. 
AFFIRMED. 


RICHARD L. BROWN, APPELLEE AND CROSS-APPELLANT, V. 
KENNETH B. KNOX AND MARILYN M. KNOX, HUSBAND AND WIFE, 
ET AL., APPELLANTS AND CROSS-APPELLEES. 

361 N.W.2d 540 


Filed February 8, 1985. No. 83-587. 


Appeal from the District Court for Hall County: RICHARD L. 
DEBAcKER, Judge. Affirmed as modified. 


John R. Hall of Anderson, Vipperman, Hinman, Hall & 
Kovanda, for appellants. 


Cunningham, Blackburn, VonSeggern, Livingston, Francis 
& Riley, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
and SHANAHAN, JJ., and COLWELL, D.J., Retired. 


PER CuRIAM. 

Richard Brown brought suit in the district court for Hall 
County against Kenneth and Marilyn Knox for specific 
performance of an oral contract for Brown’s acquisition of 50 
percent of the shares of First Holiday Tour and Travel, Inc. We 

‘modify and affirm the judgment of the district court. 

An action for specific performance of a contract is equitable 
in nature. Matthews v. Matthews, 215 Neb. 744, 341 N.W.2d 
584 (1983). In its appellate review of suits in equity, the Supreme 
Court reviews the record de novo and reaches an independent 
conclusion irrespective of the decision reached in the trial court. 
See Neb. Rev. Stat. § 25-1925 (Reissue 1979). However, this 
standard of review is subject to the well-established rule that 
where credible evidence is in conflict on a material issue of fact, 
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the Supreme Court will consider the fact that the trial court 
observed the witnesses and accepted one version of the facts 
over another. Ryan v. Kolterman, 215 Neb. 355, 338 N.W.2d 
747 (1983); Burton v. Annett, 215 Neb. 788, 341 N.W.2d 318 
(1983). 

In the summer of 1979 Brown was transferred from Grand 
Island to Omaha as manager of Roberts Dairy. Sometime in 
January 1980 andasa result of a change in Roberts’ ownership, 
Brown was discharged by Roberts. Ken Knox, a Grand Island 
acquaintance of Brown, contacted Brown about the possibility 
of a business relationship involving the two. Knox owned 
shares in Knox Construction Company. After a couple of 
meetings between the parties, Brown went to work for Knox 
Construction at a salary of $500 a week, with the understood 
objective that Brown would seek businesses as joint 
opportunities for Brown and Knox. In March 1980 Brown 
moved his family to Grand Island. 

Brown looked over several possible business opportunities 
for Knox and himself. One such business was First Holiday 
Tour and Travel, Inc., in Grand Island. In April 1980 Knox and 
his wife, Marilyn, with Brown explored a possible purchase of 
First Holiday. A preliminary draft of an agreement for 
purchase of First Holiday stock designated Knoxes and Brown 
as the purchasers, who would ultimately form a corporation 
and substitute the newly formed corporation as purchaser in the 
transaction for acquisition of First Holiday stock. However, an 
accountant advised Knoxes and Brown that it would be better 
for tax purposes that an existing corporation rather than a new 
corporation purchase First Holiday. At this time Knoxes owned 
Marilyn’s Figurama, Inc. (Figurama), that is, each of the 
Knoxes owned one-half of the shares of Figurama and were 
directors of that corporation. Concerning Figurama, Knoxes 
and Brown decided to “shell it out” (liquidate all corporate 
assets) and then use Figurama as a holding company in the 
acquisition of First Holiday. 

Knox Construction Company would assist in financing the 
acquisition of First Holiday by making a loan to Figurama, 
namely, $50,000 for a downpayment on the First Holiday 
purchase price, with interest at an annual rate of 10 percent, a 
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favorable rate at the time. Further, according to Brown, as soon 
as Figurama liquidated its assets after acquiring all the shares of 
First Holiday, Figurama would then transfer to Brown one-half 
of the purchased shares of First Holiday. The balance of the 
purchase price for First Holiday stock, according to Knoxes 
and Brown, would be paid from income produced by the 
operations of First Holiday. 

On May 30 Figurama signed an agreement for purchase of all 
issued and outstanding shares of First Holiday (200 shares), 
made a downpayment on the purchase price, and delivered its 
corporate promissory note to pay the balance of the purchase 
price for the First Holiday shares. The contract called for a 
purchase price of $120,000, of which $65,000 was allocated for 
First Holiday shareholders’ covenant not to compete. Knoxes 
and Brown signed their “personal guarantee” for Figurama’s 
performance of all obligations imposed on Figurama under the 
agreement regarding First Holiday. 

Figurama acquired all shares of First Holiday. Marilyn Knox 
and Brown conducted the daily business of First Holiday. 
Brown became vice president and general operating officer of 
First Holiday at an annual salary of approximately $26,000. 
First Holiday paid Marilyn Knox an annual salary of $12,800 in 
1981 and $14,650 in 1982. Ken Knox had no active role in the 
everyday operations of First Holiday. 

In August 1980 the parties considered but did not sign a 
document regarding their previous oral agreement for 
acquisition of the shares of First Holiday. However, Knoxes and 
Brown, on August 1, did sign a “STOCK OPTION 
CONTRACT,” which in part provided: 

NOW THEREFORE, for the above reasons and in 
consideration of a mutual covenant herein contained, it is 
agreed as follows: 

1. Ken Knox and Marilyn Knox, hereinafter referred 
to as Grantors, hereby grant to Richard L. Brown, 
hereinafter referred to as Grantee, the right, option and 
privilege, of purchasing 50% of the voting shares at a price 
to be determined upon exercise of option of the stock of 
Marilyn’s Figurama, Inc. 

2. Said option shall be effective immediately upon the 
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signing hereof and shall continue until such time as the 
option is exercised or until mutual termination by the 
parties hereto. 

3. Said option shall be exercised no later than thirty 
days after receipt of notice by Grantee from Grantor of 
the liquidation of assets and liabilities associated with the 
business operation known as Marilyn’s Figurama located 
as [sic] 208 North Wheeler Avenue, Grand Island, 
Nebraska. Said notice shall be sent by Grantor to Grantee 
at the above address by certified mail. 

4. With respect to operations of Marilyn’s Figurama, 
Inc., as related to First Holiday Tour and Travel, Inc., 
Grantee shall be liable for any related losses, loans or 
indebtedness of both companies as well as be the 
benefactor of any rewards or incomes. This shall be in 
direct proportion to Grantees [sic] percentage of optioned 
ownership in Marilyn’s Figurama, Inc. 

5. Failure to exercise this option within thirty days of 
receipt of said notice shall terminate this agreement for 
stock option but shall not affect Grantee’s position in 
respect to earnings or liabilities as previously mentioned in 
part 4 of this agreement, as in effect. as at the date that 
Grantee fails to exercise his option. 

Brown testified that the option was intended to “cement” his 
previous agreement with Knoxes for his acquisition of an 
interest in First Holiday without any further “cost” to Brown. 
Knoxes suggested at trial that the option negatived any 
agreement for Brown’s acquisition of First Holiday stock and 
that the option was the only means by which Brown could 
acquire stock in any corporation in which Knoxes were 
interested. 

Marilyn Knox and Brown operated First Holiday profitably 
over the next 2 years so that Figurama received payments from 
First Holiday sufficient to repay Knox Construction Company 
the principal of the $50,000 loan and made additional payments 
of approximately $28,000 toward Figurama’s promissory note 
given for the acquired shares of First Holiday. Throughout this 
time Knoxes and Brown held themselves out to the public as 
coowners of First Holiday. 
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Friction developed between Marilyn and Brown. On June 
24, 1982, Ken Knox gave written notice to Brown that all assets 
of Marilyn’s Figurama, exclusive of First Holiday shares, had 
been liquidated and that Brown had 30 days to exercise the 
stock option entered in August 1980. On August 20, without 
request from Brown, Knoxes sought and obtained the release of 
Brown from his guaranty of Figurama’s obligations to the 
former shareholders of First Holiday. Brown demanded that 
Knoxes transfer to him 50 percent of the shares of Figurama as 
evidence of Brown’s 50-percent ownership in the First Holiday 
shares acquired by Figurama. Knoxes refused to transfer any 
shares of Figurama unless Brown paid $77,000 for 50 percent of 
the First Holiday stock owned by Figurama. 

Brown filed suit and sought specific performance of the 
agreement for his acquisition of 50 percent of the First Holiday 
stock. Knoxes filed a general denial. After trial the district court 
found: 

That the agreement between the Plaintiff [Brown] and the 
Defendants, Knox, was that the Plaintiff and Defendants, 
Knox, would purchase First Holiday Tour and Travel, 
Inc., a Nebraska Corporation, with Plaintiff owning fifty 
(50) percent and Defendant, Knox, together owning fifty 
(50) percent . . . [and] [t]hat Plaintiff and Defendants, 
Knox, agreed to use an existing corporation of the 
Defendants, Marilyn’s Figurama, Inc., as a vehicle for 
convenience sake for the purchase of First Holiday Tour 
and Travel. 

The district court made no finding that a joint venture 
existed between Knoxes and Brown. The district court then 
entered the following order: “Plaintiff is a 50 percent owner of 
First Holiday Tour and Travel and is entitled to be issued proof 
of such ownership in the form of shares of Marilyn’s Figurama, 
Inc.” 

Knoxes contend that the district court erred in finding that a 
joint venture existed and in not finding the stock option binding 
on the parties. Brown cross-appeals and contends the district 
court should have ordered Figurama and Knoxes to transfer 50 
percent of the First Holiday shares acquired by Figurama. 

Brown’s basic cause of action relates to the existence and 
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specific enforcement of a contract for acquisition of corporate 
shares. The district court found the existence of such contract 
and, further, found Brown to be a “50 percent owner of First 
Holiday Tour and Travel,” who was entitled to receive the 
shares of Figurama in order to achieve the intended ownership 
in First Holiday, that is, acquisition of shares of First Holiday. 

The evidence is conflicting about the manner in which 
Brown’s acquisition of an interest in First Holiday was to be 
accomplished. Brown asserts an agreement by which he was 
entitled to 50 percent of the shares of First Holiday as soon as all 
assets of Figurama, exclusive of First Holiday stock, were 
liquidated. Such liquidation of Figurama assets has occurred. 
Knoxes contend that the only arrangement with Brown 
regarding corporate shares is contained in the stock option of 
August 1980, which Brown did not exercise. The district court 
found, as do we, that the evidence supports the existence of the 
agreement claimed by Brown. The only assets of Figurama are 
the shares of First Holiday, 50 percent of which belong -to 
Brown as a result of his agreement with Knoxes. 

Generally, before a court will order specific performance, 
there must be an inadequate remedy at law. See Reese v. 
Hatfield, 201 Neb. 540, 270 N.W.2d 898 (1978). In the case 
before us there is no dispute that First Holiday is a closely held 
corporation whose issued and outstanding shares are, likewise, 
owned entirely by aclosely held corporation, Figurama. As this 
court has noted, contracts for acquisition of shares of a closely 
held family corporation, which stock is not obtainable in the 
open market, are proper subjects for specific performance. See 
Reese v. Hatfield, supra. “A contract for the sale of securities 
which are not procurable upon the market and have no market 
value may be specifically enforced.” Goodall v. Stanosheck, 
131 Neb. 720, 723-24, 269 N.W. 814, 816 (1936). Specific 
performance to transfer First Holiday shares to Brown is 
proper under the circumstances. 

We agree that Brown, by his agreement with Knoxes, is 
entitled to 50 percent of the First Holiday shares purchased by 
Figurama. In other words, Brown is entitled to 50 percent of the 
issued and outstanding shares of First Holiday. Obviously, 
Figurama was nothing more than a conduit for acquisition of 


KOCH v. KOCH 195 
Cite as 219 Neb. 195 


First Holiday stock and ultimate transfer of 50 percent of the 
acquired First Holiday stock to Brown. Although the district 
court ordered that shares of Figurama be delivered to Brown, 
such action is circuitous under the circumstances. Our 
judgment, namely, that Brown is entitled to 50 percent of the 
shares acquired by Figurama as a result of the purchase from 
the First Holiday shareholders on May 30, 1980, is more direct 
and consistent with our determination of the agreement of the 
parties. Since there has been no evidence of any change in 
ownership of the First Holiday shares acquired by Figurama, 
we find and order that Knoxes, as shareholders and directors of 
Figurama, shall cause Figurama to transfer, and Figurama shall 
transfer, to Brown 50 percent of the First Holiday shares 
acquired by Figurama. 
AFFIRMED AS MODIFIED. 


VIRGINIA L. KOCH, APPELLANT, V. DENNIS E. KOCH, APPELLEE. 
361 N.W.2d 548 


Filed February 8, 1985. No. 83-601. 


1. Visitation: Appeal and Error. In cases involving determination of visitation 
privileges of a parent with minor children, findings of a trial court, both as to the 
evaluation of the evidence and as to the matter of visitation privileges, will not be 
disturbed on appeal unless there is an abuse of discretion or the findings are 
contrary to the evidence. Such findings are subject to review by this court de 
novo on the record. 

2. Visitation. The right of access to one’s children should not be denied unless the 
court is convinced such visitations are detrimental to the best interests of the 
child. In the absence of extraordinary circumstances, a parent should not be 
denied the right of visitation. 

3. Child Custody: Appeal and Error. In evaluating the general concept of the best 
interests and welfare of the child, it is settled and fundamental law that this court 
will give weight to the fact that the trial judge saw and observed the witnesses and 
the attitude of the parties at the trial. 


Appeal from the District Court for Webster County: 
WILLIAM G. CAMBRIDGE, Judge. Affirmed. 


Sidwell & Shofstall, for appellant. 
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Nancy S. Freburg, for appellee. 


KRIVOSHA, C.J., WHITE, and SHANAHAN, JJ., and McCown, 
J., Retired, and BuckLey, D.J. 


BucKLEY, D.J. 

The parties to this action were divorced by decree entered 
September 10, 1980. The appellant, Virginia Koch, now 
remarried and known as Virginia Heinrich, was awarded 
custody of the two children of the marriage, Stephanie L. Koch, 
now 15 years old, and Jered E. Koch, now 10 years old, subject 
to reasonable rights of visitation by appellee, Dennis Koch, also 
now remarried. 

About 2 years after the decree of dissolution, Virginia 
petitioned to modify the decree to terminate any right of 
visitation, having already in fact denied Dennis any visitation. 
Dennis in turn petitioned to modify the decree to change 
custody of the children from Virginia to him, and have Virginia 
adjudged in contempt for her denial of his visitation rights. 

On September 30, 1982, the trial court by a temporary order 
granted Dennis specific visitation to have the children from 
noon Saturday until 6 p.m. on Sunday every weekend. 

Following trial of all issues together, the trial court denied all 
petitions of both parties but did modify the decree to set out 
specific visitation rights of Dennis and other conditions 
designed to foster the relationship of the parties with their 
children as custodial and noncustodial parents. 

Only Virginia filed a motion for new trial, which was 
overruled; therefore, the only issue raised on appeal is whether 
the trial court should have modified the decree to terminate 
Dennis’ rights of visitation. 

In cases involving determination of visitation privileges of a 
parent with minor children, findings of a trial court, both as to 
the evaluation of the evidence and as to the matter of visitation 
privileges, will not be disturbed on appeal unless there is an 
abuse of discretion or the findings are contrary to the evidence. 
Such findings are subject to review by this court de novo on the 
record. Deacon y. Deacon, 207 Neb. 193, 297 N.W.2d 757 
(1980); Casper v. Casper, 198 Neb. 615, 254 N.W.2d 407 (1977). 

The right of access to one’s children should not be denied 
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unless the court is convinced such visitations are detrimental to 
the best interests of the child. In the absence of extraordinary 
circumstances, a parent should not be denied the right of 
visitation. Deacon v. Deacon, supra; Syas v. Syas, 150 Neb. 
533, 34 N.W.2d 884 (1948). 

At the time of the decree the relationship of the parties was, 
to say the least, very strained—epitomized by Virginia’s 
testimony that after the final hearing and as they were 
preparing to leave the courtroom, Dennis threatened her life. 
Their relationship deteriorated from there. 

In January 1981 Virginia began living with Richard 
Heinrich, which lasted until they married in July 1982. The 
animosity between Heinrich and Dennis was obvious from the 
plethora of accusations and corresponding denials between 
Heinrich and his brother and Dennis and his father, 
respectively. It would serve no purpose to detail the multitudeof - 
events. Suffice it to say that it involved verbal and physical 
confrontations between the opposing sides that continued to 
the time of trial. . 

All of this gradually had its effect on the children and their 
visitation with their father. Initially, the children were with their 
father at least every other weekend, but a pattern developed 
where more and more of Dennis’ requests for visitation were 
refused for a variety of reasons until it was denied altogether 
before being restored by the temporary order. 

Virginia’s evidence was that Dennis harassed her and 
Heinrich and the children to enforce visitation to the point 
where the children no longer wanted to see their father, 
especially Stephanie. In June 1982 Jered began to have 
nightmares and to sleepwalk after visitation with Dennis. A 
clinical psychologist called by Virginia testified that continuing 
visitation under the existing circumstances would be 
detrimental to the children. 

Dennis’ evidence generally denied any responsibility for any 
confrontations with Heinrich or that anything he said or did 
had any adverse effect on the children. His psychologist felt 
that the children were well adjusted and that contact with both 
parents was necessary. 

Both Stephanie and Jered testified in open court that they 
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did not want to visit with their father. At the end of the trial, the 
trial judge talked with each of the children privately in 
chambers. 

It is obvious that these children are caught up in the ongoing 
battle between the Heinrichs and the Kochs. What is important 
is that there is ample evidence that Dennis, though guilty of 
some bad behavior in the presence of the children, is generally a 
fit, concerned, and caring father who wants a healthy 
relationship with Stephanie and Jered as a noncustodial parent. 

The situation here is not unlike that in Deacon v. Deacon, 
supra, and what we said there is very apropos here: 

The main stumbling block appears to be the attitude of 
the parties. While the children have shown no present 
desire to visit the appellant, this is not an irreversible 
situation that could not be corrected by the proper attitude 
of the parents. The parties apparently have gone through 
some difficult times and their bitterness toward each other 
is understandable. However, visitation or the denial 
thereof should not be made to appease one parent or 
punish the other. Such right to visitation should be allowed 
or denied according to what is best for the children. 

207 Neb. at 199, 297 N.W.2d at 761. 

The desires of the children must be considered but are not 
controlling. The opportunity and motive of Virginia and 
Heinrich for influencing the children is obvious, especially 
considering that Heinrich wants to adopt them. In evaluating 
the general concept of the best interests and welfare of the child, 
it is settled and fundamental law that this court will give weight 
to the fact that the trial judge saw and observed the witnesses 
and the attitude of the parties at the trial. Koch v. Koch, 209 
Neb. 896, 312 N.W.2d 294 (1981). 

The trial court in establishing specific visitation also imposed 
certain collateral requirements obviously designed to lessen the 
opportunity for further confrontation and harassment. Its 
decision cannot control the attitudes of all involved 
here—unfortunately, courts do not have that power—but it 
does give Stephanie and Jered a chance to establish a good and 
proper relationship with their father. This is in their best 
interests. 


OB-GYN v. BLUE CROSS 199 
Cite as 219 Neb. 199 


There was no abuse of discretion in the trial court’s order 
and, therefore, it is affirmed. 
AFFIRMED. 


OBSTETRICIANS-GYNECOLOGISTS, P.C., A NEBRASKA 
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GRANT, J. 

This is an appeal by the plaintiff, Obstetricians- 
Gynecologists, P.C., a Nebraska professional corporation 
(hereinafter OB-GYN), from the district court’s denial of 
OB-GYN’s petition for a declaratory judgment and the court’s 
denial of certification of the “class” of physicians which 
OB-GYN sought to represent in this action. 

The action was brought by OB-GYN under the Uniform 
Declaratory Judgments Act, Neb. Rev. Stat. §§ 25-21,149 et 
seq. (Reissue 1979), seeking to determine the validity of a 
nonassignment provisionrin health care contracts issued by 
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defendant-appellee, Blue Cross and Blue Shield of Nebraska, a 
nonprofit hospital service corporation (hereinafter Blue 
Shield). 

After trial the court denied the relief sought by OB-GYN. 
OB-GYN appeals, alleging three assignments of error. The first 
two assignments may be combined in that they allege generally 
that the trial court erred in not holding Blue Shield’s 
nonassignment provisions void as a matter of public policy. The 
third assignment of error alleged by OB-GYN is that the trial 
court erred “in finding that the plaintiff did not meet the 
requirements of a class action.” For the reasons hereinafter set 
out we affirm the action of the trial court. 

OB-GYN is a corporation of physicians providing health 
care services to patients. Blue Shield is in the business of writing 
health care insurance, including insurance for prepaid medical, 
surgical, hospital, nursing home, dental, and similar services. 
Its existence is authorized under the hospital service 
corporations statutes, Neb. Rev. Stat. §§ 21-1509 et seq. 
(Reissue 1983). 

Blue Shield provides health care insurance to its members, 
who are known as “subscribers,” and to certain members of 
subscribers’ families if agreed upon. Subscribers are 
individuals—most of them belonging to groups such as 
employee groups, labor unions, or governmental or 
professional associations. These individuals, either alone or 
through their groups, enter into contracts with Blue Shield 
whereby, upon payment of a periodic subscription premium by 
the subscriber or on his behalf, Blue Shield agrees to pay a 
certain amount for described health care services contracted for 
by the subscriber. The amount to be paid is determined by the 
terms of the insurance contract between Blue Shield and the 
subscriber. 

The hospitals, physicians, and others who provide health 
care services to the subscribers are known as “providers.” 
Following its “Physician’s Voluntary Cost Effectiveness” 
program, instituted in 1978, Blue Shield entered into separate 
contracts with providers who wish to participate in Blue 
Shield’s program. The providers who enter into these contracts 
with Blue Shield are called “participating” providers. Each of 
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the contracts between Blue Shield and the participating 
providers requires the providers to accept agreed-upon 
payments for specified services as payment in full, and requires 
Blue Shield to pay each participating provider directly. 

Providers who have not entered into contracts with Blue 
Shield to accept agreed-upon payments as payment in full are 
called “nonparticipating” providers. OB-GYN is a 
nonparticipating provider. 

The amount of benefits paid by Blue Shield does not depend 
on whether services are provided by a participating or 
nonparticipating provider. The payment is the same in either 
case. However, where services are rendered by a participating 
provider, payment is made directly to the provider by Blue 
Shield on behalf of the subscriber—as provided in the Blue 
Shield-subscriber insurance contract. When the services are 
performed by a nonparticipating provider, on the other hand, 
payment is made by Blue Shield directly to the subscriber—also 
as provided in the Blue Shield-subscriber insurance contract. © 
These payment provisions are included in all Blue 
Shield-subscriber contracts. 

It is provided in the Blue Shield-subscriber insurance 
contract that benefits payable to a subscriber may not be 
assigned by the subscriber. The nonassignment provision in the 
Blue Shield-subscriber contract states: “No assignments of any 
amounts payable under this Contract shall be recognized or 
accepted by, or binding upon, the Company.” Blue Shield’s 
president testified as to the reason that Blue Shield inserted the 
nonassignment provisions in its contracts with its subscribers. 
That reason was stated to be that Blue Shield wished to have 
nonparticipating providers join the Blue Shield program so that 
they would accept the Blue Shield payment under the policy as 
payment in full for the medical services rendered, and thus help 
to keep down the costs of medical services to the subscribers. 
The only inducement that Blue Shield could offer to any 
provider was payment directly to the provider. 

Prompt payment by Blue Shield directly to participating 
providers lessens the financial burden of debt collection for 
those providers, and ensures payment to the participating 
providers for health care services rendered. In an effort to 
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collect payment directly from Blue Shield for services it 
provides to Blue Shield subscribers, OB-GYN (although it is a 
nonparticipating provider) has taken assignments of Blue 
Shield subscribers’ benefits and submitted them to Blue Shield 
for payment. Blue Shield, relying on the nonassignment clause 
in its contracts with its subscribers, refuses to pay OB-GYN 
directly, but instead sends the payment to the subscriber. It is 
OB-GYN’s attack on the validity of this nonassignment clause 
that forms the basis for this suit. 

With regard to the three assignments of error as a whole, we 
first note that a declaratory judgment action is sui generis and 
may involve questions of both law and equity. S./.D. No. 32 v. 
Continental Western Corp., 215 Neb. 843, 343 N.W.2d 314 
(1983). Insofar as fact questions are concerned in a declaratory 
judgment action, those issues may be tried and determined as in 
other civil actions. § 25-21,157. All declaratory judgment 
decrees may be reviewed as other decrees. § 25-21,155. 
Pursuant to Neb. Rev. Stat. § 25-1925 (Reissue 1979), insofar 
as the appeal is one in equity, we review the trial court’s finding 
of fact de novo on the record. With regard to questions of law, 
we have the obligation to reach independent conclusions with 
respect to those questions. Ranger Division v. Bayne, 214 Neb. 
251, 333 N.W.2d 891 (1983); In re Estate of Corrigan, 218 Neb. 
723, 358 N.W.2d 501 (1984). Also, in our review of this case on 
the questions of public policy, while our review is de novo, we 
note that in Beaver Lake Assn. v. Beaver Lake Corp., 200 Neb. 
685, 691, 264 N.W.2d 871, 875 (1978), we said, “Courts should 
be cautious in holding contracts void on ground of public policy 
and before they do so prejudice to the public interest should 
clearly appear.” 

The first two assignments of error may be considered 
together, since each of those assignments are based on Blue 
Shield’s alleged violation of “public policy” in_ its 
nonassignment contractual provisions. In its brief, OB-GYN 
makes numerous references to public policy, but nowhere is that 
policy defined, except that OB-GYN alleges in the amended 
petition that “[p]laintiff [OB-GYN] claims the provision in 
defendant’s [Blue Shield’s] policies prohibiting benefit 
assignments after covered medical services are incurred are [sic] 
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null and void as being contrary to public policy.” 

Nor is any proof offered by OB-GYN that such allegation 
correctly states the public policy of Nebraska, except in the 
form of a citation of one 1892 Nebraska case. 

From this case OB-GYN concludes that the public policy of 
Nebraska is that there must be free alienation of choses in 
action and that Blue Shield’s nonassignment provisions in its 
contracts are invalid solely because such provisions are against 
that public policy. In order to determine if Blue Shield’s conduct 
violates a public policy of this state, it is necessary to determine 
if OB-GYN has proved what that policy is, and if that policy 
controls this case. 

As stated in United Seeds, Inc. v. Hoyt, 168 Neb. 527, 531, 
96 N.W.2d 404, 407 (1959): 

Public policy has been defined in varying terms but a 
definition which has been accepted in numerous 
jurisdictions is as follows: “That principle of the law 
which holds that no subject can lawfully do that which has 
a tendency to be injurious to the public or against the 
public good. * * * The principles under which the freedom 
of contract or private dealings is restricted by law for the 
good of the community.” Black’s Law Dictionary (3d 
Ed.), p. 1374. 

OB-GYN called four witnesses at the trial and defendant 
called one witness. No witness testified as to what the public 
policy of this state is on this matter. The trial court was not 
asked to take judicial notice of any constitutional provision, 
anv statutory enactment, any legislative intent shown in 
legislative history in enacting any statutes, any specific 
declaration of public purpose in any enactment, or any case law 
aiding a determination of the meaning of the terms in this case. 
Nor was any evidence adduced, if such evidence would be 
admissible or relevant, as to any custom or public course of 
conduct that would indicate what the “public policy” might be 
as to health care contracts. In short, we, as the reviewing court, 
are asked to determine the public policy in this area of the law 
with no guidance as to how that determination should be made. 

We are aware of the general statement in 31 C.J.S. Evidence 
§ 34 at 960 (1964): “Courts take notice of the public policy ofa 
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state.” Such general statements abound in the law, but it is 
seldom that the evidentiary problem of how to prove what that 
public policy is is discussed. 

The court in United Seeds, Inc. v. Hoyt, supra, was faced 
with a similar problem in determing public policy in connection 
with a legislative act. The court in the United Seeds case was 
directed to the specific legislative act, and in considering that 
act, including the title thereof, found nothing that would give 
the court any guidance. The court so determined, and stated at 
531, 96 N.W.2d at 407: “It is therefore impossible to find a 
source from which it could be said that there was a declaration 
of public policy which would permit or require the defendants 
[to do a certain act].” 

In this case neither the trial court nor this court has been 
directed to any statement or declaration as to the public policy 
applicable in this case. In that situation we note the cautionary 
language of this court in E. K. Buck Retail Stores vy. Harkert, 
157 Neb. 867, 887, 62 N.W.2d 288, 301 (1954), wherein we 
stated: 

“It is not the province of courts to emasculate the liberty 
of contract by enabling parties to escape their contractual 
obligations on the pretext of public policy unless the 
preservation of the public welfare imperatively so 
demands. * * * ‘the power of courts to declare a contract 
void for. being in contravention of sound public policy is a 
very delicate and undefined power, and, like the power to 
declare a statute unconstitutional, should be exercised 
only in cases free from doubt.’ . . .” 

As stated above, we must be careful in our determination 
whether Blue Shield is, or is not, violating the public policy of 
this state. In order to decide this issue we examine OB-GYN’s 
contention, in effect, that the public policy of Nebraska is set 
forth in Star Union Lumber Co. v. Finney, 35 Neb. 214, 52 
N.W. 1113 (1892). In the Star Union case we upheld -the 
assignment of a claim for a loss by fire after the loss occurred, 
even though the insurance policy expressly prohibited it. 

A fuller explanation of the theory underlying the Star Union 
holding was set out in Maryland Casualty Co. v. Omaha 
Electric L. & PR Co., 157 E 514 (8th Cir. 1907), where the Eighth 
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Circuit Court of Appeals, in interpreting Nebraska law, held 
that the nonassignment provision in an employer’s insurance 
policy had no application to the assignment of a cause of action 
when the cause of action had already arisen under the contract 
and the contract had expired. 

The Star Union opinion deals with the nonassignment issue 
in two sentences at 223, 52 N.W. at 1116, and gives no reasoning 
for such a holding. The Star Union case has never been cited in 
Nebraska on the nonassignment point. How this fleeting 
reference in 1892 regarding a fire insurance policy sets out the 
public policy of Nebraska in 1982 with regard to a medical 
insurance policy is not argued. 

Maryland Casualty notes that the “recognized reasons” for 
prohibition of the assignment had ceased, that the insurance 
company’s liability had become fixed, and that, in that 
situation, the free alienability of a chose in action ought to be 
upheld. Generally, commentators and courts, like the eighth 
circuit in Maryland Casualty, have given three theories for 
upholding an assignment in the face of a nonassignment 
provision: (1) The parties did not intend the nonassignment 
provision to apply to rights to receive payments, but only to the 
duties under the personal contract; (2) The reason for the 
prohibition ceased because the insurer’s risks and liabilities 
under the contract became fixed when the insured event 
occurred; and (3) The public policy supported free alienability 
of a chose in action. 

The first two theories are clearly inapplicable in this case. 
Concerning the first theory, Blue Shield obviously intends the 
rionassignment provision to apply after the subscriber has 
attained the right to benefits. It is through this clause that Blue 
Shield refuses to pay nonparticipating health care providers 
directly, and thus to encourage the nonparticipating providers 
to participate in the Blue Shield program. Although its insured 
risk may not increase by such an assignment, its negotiating 
power for lower health costs is seriously affected. Furthermore, 
reading Star Union and Maryland Casualty in light of the 
public policy and equity questions before those courts, it is 
important to distinguish the insurance contracts in those cases 
from that of Blue Shield in another way. Both the insurance 
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contracts in Star Union and Maryland Casualty required the 
avoidance of the entire contract on assignment. The Blue Shield 
contract does not avoid payment on assignment, it simply 
claims the contracted right to pay the subscriber with whom it 
contracted. Many contracts commentators have recognized the 
negative weight of an avoidance penalty in the public policy 
balance; that weight is not present here. See 3 S. Williston, A 
Treatise on the Law of Contracts § 422 (3d ed. 1960). 

Because the first two theories of avoidance of nonassignment 
clauses are simply inapplicable, the basic theory on which 
OB-GYN must rest its position is the policy favoring free 
alienability of a chose in action. While this policy is significant 
and may reflect a public policy, it is not paramount and must be 
balanced against a very strong policy, recognized in many cases 
in Nebraska and in authoritative texts, favoring the freedom to 
contract. In Murphy v. City of Plattsmouth, 78 Neb. 163, 
165-66, 110 N.W. 749, 750 (1907), we said: 

The contract in express terms provides that “the second 
party (Fanning) shall not assign or transfer this contract or 
sublet any of the work embraced in it.” The terms and 
conditions of a contract have the force of law as to those 
who are parties thereto. Lowry v. Inman, 46 N.Y. 129. In 
City of Omaha v. Standard Oil Co., 55 Neb. 337, the 
plaintiff claimed as assignee under a contract containing a 
stipulation of this character, and this court held that the 
contract was nonassignable. Counsel there advanced the 
proposition that the stipulation was merely directed 
against the assignment of the obligation resting upon the 
assignor by virtue of the contract, and was not intended to 
prevent an assignment of the money to be earned 
thereunder. But this court refused to adopt that view, and 
disposed of the matter in these words: “But it is needless 
for us to speculate on the motives for the city’s action. It is 
enough for us to know—whatever its reasons may have 
been—that it has, in plain language, stipulated against an 
assignment of the contract. That stipulation is valid and 
must be enforced. To hold that it covers some, but not all, 
of the rights and obligations arising out of the contract 
would be, it seems to us, an inexcusable perversion of its 


OB-GYN v. BLUE CROSS 207 
Cite as 219 Neb. 199 


terms.” 
As stated in 14S. Williston, A Treatise on the Law of Contracts 
§ 1630 at 11-12 (3d ed. 1972): 
Although the power of courts to invalidate bargains of 
parties on grounds of public policy is unquestioned and is 
clearly necessary, the impropriety of a transaction should 
be convincingly established in order to justify the exercise 
of the power. 

“Tf there is one thing more than any other which public 
policy requires, it is that men of full age and competent 
understanding shall have the utmost liberty of 
contracting, and that contracts when entered into freely 
and voluntarily, shall be held good and shall be enforced 
by courts of justice.” 

See, also, 4 A. Corbin, Corbin on Contracts § 872 (1951); 3S. 
Williston, supra. 

While the policy of free alienability of a chose in action is 
important, the right to contract as narrowly or broadly as the 
parties desire is also important. OB-GYN recognizes this right 
to freedom of contract and uses that right to support its 
contention that subscribers should be free to contract with | 
OB-GYN in any way they want and thus assign their benefits. 
What OB-GYN will not recognize is that the subscribers and 
Blue Shield have previously freely contracted not to assign 
benefits under the policies. 

Further, Blue Shield has presented evidence to show its 
nonassignment clause is a valuable tool in persuading health 
care providers to participate in its physician’s voluntary cost 
effectiveness program and accept set fees for health services, 
keeping health care costs down and passing that savings on to 
its subscribers, who number 450,000 in Nebraska. Such 
evidence indicates a far stronger public policy than that relied 
on by OB-GYN. 

In Kent General Hospital v. Blue Cross, etc., 442 A.2d 1368 
(Del. 1982), and Augusta Medical Complex, Inc. vy. Blue Cross, 
230 Kan. 361, 634 P.2d 1123 (1981), the Delaware and Kansas 
Supreme Courts had a chance to address the problem that is 
before us, and upheld the nonassignment clauses. The 
Delaware and Kansas courts noted, among other policy 
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considerations, the authorizing statutes under which Blue 
Shield’s corporations in their respective states were formed. In 
Kansas the statutes specifically authorized a cost containment 
purpose and in Delaware specifically exempted Blue Cross and 
Blue Shield from all other provisions in insurance laws. In 
Nebraska the hospital service corporations statutes, §§ 21-1509 
et seq., under which Blue Shield is set up, are charged with “the 
primary purpose of operating a nonprofit hospital service 
corporation to provide for hospital care ona service, 
prepayment, or other basis as provided in contracts or 
subscription agreements issued thereby.” Only insurance laws 
not conflicting with the act apply. 

Although the Nebraska statute under which Blue Shield is 
organized is more general than those under which the Kansas 
and Delaware Blue Cross and Blue Shield corporations were 
formed, the policy we can glean from the statute also weighs on 
the side of Blue Shield. The uniqueness of the health service 
corporation is recognized by exempting them from insurance 
provisions which conflict with their enabling legislation, by the 
requirement that they be nonprofit, and by the 1951] 
amendment designed to increase their contracting powers. In 
short, to the limited extent our statute speaks, it favors the 
position of Blue Shield. 

For the foregoing reasons we conclude that appellant, 
OB-GYN, has failed to show that the nonassignment provision 
in Blue Shield should be called void for public policy reasons. 

OB-GYN’s third assignment of error is that the trial court 
erred in failing to certify this as a class action. The trial court 
held that OB-GYN failed to prove that there were other 
members of the class which OB-GYN sought to represent and 
which satisfied the requirements of Neb. Rev. Stat. § 25-319 
(Reissue 1979): “Class actions; representation. When the 
question is one of a common or general interest of many 
persons, or when the parties are very numerous, and it may be 

‘impracticable to bring them all before the court, one or more 
may sue or defend for the benefit of all.” 

The trial court was correct, for, although Nebraska’s class 
action statute is broad, something more than the suggestion of a 
class is necessary to fulfill the parties requirement. 
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The judgment of the trial court is affirmed in all respects. 
AFFIRMED. 


CAPORALE, J., not participating. 
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CAPORALE, J. 

Defendants-appellants, Mary and Ronald Wilkinson, doing 
business as M & R Trucking, challenge the deficiency judgment 
entered against them, jointly and severally, under Neb. U.C.C. 
art. 9 (Reissue 1980), in favor of the plaintiff-appellee, 
Schmode’s, Inc., a Nebraska corporation. Among the 
Wilkinsons’ assignments of error is the failure of the trial court 
to find that Schmode’s elected to retain the collateral in 


210 219 NEBRASKA REPORTS 


satisfaction of the Wilkinsons’ obligation. The record sustains 
that assignment, making it unnecessary that we address the 
remaining assignments. We reverse, remand, and direct that the 
cause be dismissed. 

We note at the outset that this is an action at law. First Nat. 
Bank & Trust Co. v. Hughes, 214 Neb. 42, 332 N.W.2d 674 
(1983); Koperski v. Husker Dodge, Inc., 208 Neb. 29, 302 
N.W.2d 655 (1981). The findings and disposition of the trial 
court therefore, the cause having been tried without a jury, have 
the effect of a jury verdict and will not be disturbed unless 
clearly wrong. Security State Bank v. McCoy, ante p. 132, 361 
N.W.2d 514 (1985); South Sioux City Star v. Edwards, 218 
Neb. 487, 357 N.W.2d 178 (1984); Koperski v. Husker Dodge, 
Inc., supra. 

Reviewed in accordance with that standard, the relevant 
facts are as follows. 

Schmode’s entered into a business transaction with Harco 
Leasing Company, Inc., whereby Schmode’s sold to Harco a 
1978 International tractor truck and a 1978 Hobbs trailer. 
Harco and the Wilkinsons then, on April 27, 1978, exe- 
cuted a conditional sales agreement, entitled “LEASING 
AGREEMENT,” with respect to the truck, which obligated the 
Wilkinsons to pay Harco a principal amount, plus amortized 
interest and other charges, in 60 equal monthly installments and 
a larger 61st payment representing the truck’s “residual value.” 
On May 19, 1978, Harco and the Wilkinsons entered into a 
similar agreement with respect to the trailer, obligating the 
Wilkinsons to pay Harco a principal amount, plus amortized 
interest and other charges, in 60 equal monthly installments and 
a larger 61st payment representing the trailer’s “residual value.” 
Schmode’s guaranteed Harco that if the Wilkinsons defaulted 
on their obligation such as to result in Harco’s reclaiming the 
truck and trailer from the Wilkinsons, Schmode’s would 
repurchase them from Harco. 

The Wilkinsons defaulted, and on December 19, 1979, they 
delivered possession of the truck and trailer, collectively the 
collateral, to Schmode’s. 

The collateral was in need of repair and Schmode’s restored it 
to sound mechanical condition, the restoration work being 
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completed by May 3, 1980. The collateral was then placed on 
Schmode’s lot in an attempt to sell it. As the collateral did not 
sell, Schmode’s used it by leasing it to others through about 
mid-April of 1983, during which time it was operated a 
minimum of 204,000 miles. 

Schmode’s honored its agreement with Harco and paid the 
sums due Harco from the Wilkinsons. The parties do not 
dispute that Schmode’s had a security interest in the collateral. 

The collateral was publicly sold on April 28, 1983, pursuant 
to the trial judge’s order. At the trial on the merits the trial judge 
found that the April 28 sale had not been commercially 
reasonable “because of the lapse of nearly three years and the 
use of said vehicles before the sale.” The trial judge accordingly 
ruled that the Wilkinsons were entitled to setoffs for the 
damages they suffered due to the commercially unreasonable 
sale. 

The Wilkinsons argue that Schmode’s elected to retain the 
collateral in satisfaction of the obligation by keeping and 
leasing it for a period of almost 3 years after restoration and 
causing it to be operated for at least 204,000 miles, and 
therefore cannot obtain a deficiency judgment. 

Neb. U.C.C. § 9-505(2) (Reissue 1980) provides in relevant 
part: 

In any other case involving consumer goods or any 
other collateral a secured party in possession may, after 
default, propose to retain the collateral in satisfaction of 
the obligation. Written notice of such proposal shall be 
sent to the debtor if he has not signed after default a 
statement renouncing or modifying his rights under this 
subsection. 

Although we have not had occasion to deal with whether acts 
by a secured party other than the sending of notice may result in 
a § 9-505(2) election, other states with statutes virtually 
identical to ours have. There appear to be three different 
approaches. 

One approach holds that an election under § 9-505(2) is 
impossible absent the service of notice on the debtor of the 
secured party’s intent to retain the collateral in payment of the 
debt. Flickinger v. Genesee Corp, 71 A.D.2d 382, 423 N.Y.S.2d 
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73 (1979), typifies this view which seems to be premised on the 
notion that since the code provides a specific method for 
indicating that the secured party has elected to retain the 
collateral to satisfy the obligation, such an election cannot be 
implied from conduct not specified by the code. We reject this 
view on the ground that a secured party ought not be allowed to 
penalize a debtor by asserting the secured party’s own failure to 
give the notice contemplated by § 9-505(2). 

A second approach is that an election can be implied from an 
unreasonably prolonged retention of the collateral by the 
secured party and that the determination of what constitutes an 
unreasonable period of time is a question for the trier of fact. 
Service Chevrolet v. Sparks, 99 Wash. 2d 199, 660 P.2d 760 
(1983); Shultz v. Delaware Trust Company, 360 A.2d 576 (Del. 
Super. 1976). This view appears to rest on the theory that to 
allow the secured party to retain the collateral for an 
unreasonably long time and then elect to sue the debtor on the 
underlying obligation would be unfair to the debtor. 

The third approach requires that the secured party manifest 
_ anintent to accept the collateral in satisfaction of the obligation 
by some conduct other than an undue delay in disposing of the 
collateral. Nelson v. Armstrong, 99 Idaho 422, 582 P.2d 1100 
(1978) (retaining farm equipment for 41/ months did not 
constitute an election); Jones v Morgan, 58 Mich. App. 455, 
228 N.W.2d 419 (1975) (keeping automobile for almost 2 years 
did not constitute an election); Tanenbaum v. Economics 
Laboratory, Inc., 628 S.W.2d 769 (Tex. 1982) (taking back 
collateral at request of debtor that such be done in satisfaction 
of debt constituted election). This view rests, at least in part, on 
the notion that since the debtor is protected by other provisions 
in the code and because, at common law, the analogous concept 
of accord and satisfaction requires proof of the creditor’s 
assent, in the absence of notice a clear manifestation of an 
election on the part of the creditor is required. 

Under the circumstances of this case we need not choose at 
this time between the second and third approaches. Although 
we consider the question to be one of fact, we hold that in this 
case there is but one reasonable conclusion, and, therefore, asa 
matter of law, Schmode’s, by using the collateral for a period of 
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nearly 3 years after restoration by leasing and causing it to be 
operated for at least 204,000 miles, elected to retain the 
collateral in satisfaction of the Wilkinsons’ obligation. The trial 
court was clearly wrong in not so holding. 

We leave to another day and another case the question of 
whether under some circumstances the mere retention of 
collateral for an unreasonably long time may in and of itself 
imply a § 9-505(2) election. 

The judgment is reversed and the cause remanded with 
directions to dismiss. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


RICHARD SHOTKOSKI, APPELLEE, V. THEODORE PROSOSKI, 
APPELLANT. 
362 N.W.2d 59 


Filed February 8, 1985. No. 83-841. 


1. Waters. Diffused surface waters may be dammed, diverted, or otherwise 
repelled, if necessary, and in the absence of negligence. But when diffused 
surface waters are concentrated in volume and velocity and flow into a natural 
depression, draw, swale, or other drainageway, the rule as to diffused surface 
waters does not apply. 

2. Waters: Words and Phrases. Under the law of this state, surface water is defined 
as water which appears upon the surface of the ground in a diffused state, with 
no permanent source of supply or regular course, which ordinarily results from 
rainfall or melting snow. 

3. Waters. In order to constitute an exception to the general rule that surface water 
may be repelled, at least some of the distinctive attributes of a watercourse must 
be demonstrated. 

. Disregarding the statutory requirements for a watercourse, so as to 
prevent a lower landowner from diverting surface waters, it still must be 
established that the surface waters are running through a natural depression, 
draw, swale, or drainageway. 

5. Injunction. One seeking an injunction has the burden to establish by competent 
evidence every fact necessary to entitle that person to injunctive relief. 


Appeal from the District Court for Nance County: JOHN C. 


WHITEHEAD, Judge. Reversed and remanded with directions to 
dismiss. . 
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KRIVOSHA, C.J., HASTINGS, CAPORALE, and SHANAHAN, JJ., 
and BRopKEYy, J., Retired. 


HASTINGS, J. 

The defendant, who has a contractual interest in and is in 
possession of the southeast quarter of Section 14, Township 16 
North, Range 5 West of the 6th PRM., Nance County, Nebraska, 
has appealed an order of the district court which enjoined him 
from obstructing the flow of water through a drainageway 
across that property. 

He assigns as error that the trial court incorrectly determined 
that the drainageway mentioned in fact existed and that the 
court failed to find that the statute of limitations barred the 
action. However, he failed to argue the statute of limitations 
issue either in his brief or during oral argument and, in fact, 
stated in open court that he was abandoning such assignment. 
Therefore, we need not consider it. 

This action was originally brought by four different 
landowners owning land to the west and north of the 
defendant’s property, all of whom claimed that the action of the 
defendant in blocking this drainageway caused runoff waters to 
back up and pond on their property, to their damage. However, 
the district court found that no damage occurred as to any of 
the plaintiffs excepting Richard Shotkoski, and he is the only 
other party to this appeal. 

The plaintiff Richard Shotkoski owns the east half of the 
southwest quarter of this same section, and of course his 
eastern boundary is the same line that constitutes the 
defendant’s western boundary. 

Several witnesses testified, including Ronald Rystrom, a 
professional engineer and land surveyor, and a number of 
detailed exhibits were received in evidence, including 
photographs, aerial photo maps, and contour and soil maps. 
However, it cannot be left unsaid that the manner in which the 
witnesses were allowed to testify made many of these exhibits 
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practically unintelligible and useless for the purpose of our 
review. For example, when asked where the break in the 
so-called dike appeared, the witness answered, “It’s in this area 
right here,” and when quizzed as to the lowest elevation in the 
quarter section, the reply was “Right in this area right here.” 

Of particular note is exhibit 51, a U.S. Soil Conservation 
Service detailed contour map, which could have been of 
immeasurable help in deciding this case. However, the 
testimony of the witness Rystrom, when asked to locate the 
breach in the fence line, stated, “It’s in this area right here.” 
When inquiry was made of him as to whether there appeared to 
be a lower area clear across the quarter section, he replied, “Yes 
. .. it shows it is in this area here and back over.” It should be 
readily apparent to counsel and the trial court that this court, 
reviewing only the record, has no idea where the witnesses were 
pointing when making these observations. 

Be that as it may, we will attempt to set forth the pertinent 
facts as accurately as the record will permit. There is a 
three-strand barbed wire fence which runs along the common 
border between the plaintiff’s and the defendant’s land. 
Sometime in April of 1983, a rainstorm of unspecified 
proportions caused water to pond and back up to the west from 
the fence line. Eventually, a washout occurred in a portion of 
the area between two fenceposts, allowing the ponded water to 
runasastream from the plaintiff’s property onto and across the 
defendant’s field. It is obvious from the photographs in 
evidence that this created a gully of some depth across a portion 
of the defendant’s land. 

Although the photographs, the testimony of engineer 
Rystrom, and an elevation drawing prepared by him would - 
demonstrate that the fence line itself ranges from a foot to a 
foot and a half higher than the natural ground level 
immediately to the west, the defendant denies that the fence line 
was a constructed dike or even a natural buildup caused by 
blowing dirt and debris. He insists that the fence line has been in 
existence for 50 to 60 years without change and that land 
leveling done by owners to the west, including the plaintiff, has 
placed water into the area immediately west of his fence line 
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that was not there before. 

Defendant does concede that before this court action was 
instituted he planned to fill in this breach and the gullies in 
order to allow movement of his trucks and machinery. As a 
matter of fact, the record of a subsequent contempt hearing, 
which is included with the bill of exceptions, demonstrates that 
the defendant did in fact fill in this gully and inserted a tube or 
culvert to allow whatever water was wont to flow to proceed to 
the east. Defendant denies that this was ever a natural 
watercourse. Another witness, Mary Koza, testified that she 
and her husband had farmed in this area starting in 1927 and 
there had never been any water running through the area of the 
breach. 

Lucion Shotkoski, a brother of the plaintiff, testified that in 
1948 or 1949 he observed dirt-moving equipment “moving 
north and south on the west boundary of the Southeast Quarter 
14-16-5, moving dirt to the area of the depression.” 

Dennis Shotkoski, another brother of the plaintiff, testified 
that he owned and had farmed land immediately west and 
north of plaintiff’s property since 1945, and had lived and 
farmed in the area for some years prior to that time. In answer 
to a question as to how the water flowed in that area, he stated: 

A. It comes here west to my brother’s house — 
Richard — and goes north and cuts across here, and it 
goes on down through the depression. 


Q. [By Mr. Treadway] Well, it comes out of the 
southwest, goes into the southeast, and then moves out of 
the Southeast Quarter onto some other land? 


A. Well... and it comes through the field, goes 
through the depression in the Prososki land at the fence 
line, and goes through his land and goes out through 
Prososki’s and on down to the east. 

This witness went on to explain how the water flowed across 
the plaintiff’s land, through the break in the fence line, and on 
across the defendant’s property through culverts located on the 
east side of defendant’s land. According to his testimony, the 
water flowed in this manner in the years previous to 1983 and as 
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far back as 1948 or 1949. However, he also agreed that many 
years ago his father had placed a dike on the fence line between 
some property now owned by Ronald Shotkoski and a piece of 
land owned by Richard Shotkoski, apparently along the 
boundary line between the southeast and southwest quarters of 
Section 15. Richard Shotkoski testified that for the first time in 
his memory, the water had broken over this dike in the spring of 
1983. This allowed a considerable amount of water to flow 
toward the east from this quarter and onto Section 14. 

The testimony of Ronald Rystrom, the engineer, particularly 
as it related to a drawing of profiles or elevations which he had. 
run, exhibit 52, and a comprehensive map prepared by the U.S. 
Geological Survey, Department of the Interior, exhibit 49, is 
particularly instructive. 

The profile drawings disclose what he describes as a 
depression, commencing with elevations of 1,612.9 feet at a 
point 415 feet west of the fence line, to 1,612.8, at a point 20 feet 
west of the fence, then a jump to 1,613.6 at the fence line, 
disregarding the breach, and then on down to 1,604.4 feet 300 
feet east of the fence line. However, the profile drawing also 
shows a marked rise in elevation at the fence line, which 
Rystrom explains as being from a foot to a foot and a half 
higher than the natural ground level immediately to the west of — 
the fence. Removing the buildup from the fence line would 
bring that elevation down lower than the 1,612.8 feet 
immediately west. of that line. 

Perhaps what the trial court may have felt was most 
persuasive of the various exhibits was the U.S. Geological 
Survey map, which shows scattered elevations and stream lines. 
The blue “dash-dotted” lines, according to Rystrom, represent 
flow lines or streambeds. 

Although, incredibly, no witness was ever asked to locate 
either by measurements or markings on a map the north-south 
location of the breach in the fence line, there does very 
definitely appear on the USGS map a blue line originating 
toward the northern end of the center of the southwest corner 
which crosses into the southeast quarter at a point 
approximately 1,000 feet north of the south boundary line. 
This line then meanders across the southeast quarter section, 
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through Section 13 and down into Section 24, where it enlarges 
into what appear to be two lakes or ponds. The line then 
continues for approximately another 4 miles, enlarging into a 
rather obvious, well-defined stream, which finally empties into 
Prairie Creek. 

Examination of a series of aerial photo maps, appearing as 
exhibits 47 and 48, even more graphically reveals the flow line, . 
particularly in the southeast quarter of the southeast quarter, 
where a well-defined pond appears on an aerial photo being a 
part of exhibit 47. 

Rystrom also relied on exhibit 50, a comprehensive soil 
survey of Nance County prepared by the U.S. Department of 
Agriculture, Soil Conservation Service. This also shows the 
“dash-dotted” line which the witness declared was a 
drainageway. However, the source or beginning of this line is 
within approximately 400 feet of the east boundary of the 
southeast corner. This in turn would show its origin as some 900 
feet east of the fence line and breach under consideration. 
Additionally, exhibit 47, an overhead aerial photo, shows a 
well-defined drainageway which does not originate until some 
point well into the southeast quarter of the southeast quarter, 
again, at least a quarter of a mile east of the controversial fence 
line. 

Also appearing in the record are a series of aerial photos 
taken by a spray-plane pilot on June 14, 1983. Exhibits 30 and 
31 are supposed to depict the area of defendant’s land where the 
water passes under the road and on to the east to Section 13. 
Something remarkable about those photos is that they show 
intermittent ponds of water scattered throughout both Sections 
14 and 13. Additionally, the water, which would appear as a 
stream consistent with the exhibits previously mentioned, 
would seem to commence at a point within perhaps 400 feet or 
so of the east line of Section 14. 

Exhibits 32 and 33 are said to disclose water flowing or 
ponding up on the extreme east side of defendant’s land. 
Additionally, they would show innumerable patches of 
standing water east, south, and north of the area in question, 
onto other sections. 

Shown on exhibits 34 and 35 is the fence line and breach, with 
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water ponding on the defendant’s side of the fence, and what 
appears to be thoroughly soaked cropland on the plaintiff’s 
side, but no standing water. Exhibits 36 and 37 supposedly show 
the break in the fence line, with water flowing from the west to 
the east. Again, there appear to be any number of isolated 
ponds of water standing without reference to any drainageway. 

Dennis Shotkoski described exhibit 39, showing water 
ponded all over a large portion of his 80 acres lying west of the 
plaintiff’s. He says this shows the break in the township road to 
the west, with water ponded up on the west side. 

This same witness went on to describe exhibits 42, 43, 44, and 
45 as showing water going onto his brother Richard’s farm, 
over the township road; water coming from Ronald Shotkoski’s 
farm, on farther east onto Richard’s farm, and onto the 
witness’ farm; and also water ponding in many areas of what he 
calls his brother’s farm, although without reference to which 
farm. 

The testimony established generally that “dikes,” or built-up 
fence rows, had been in existence in this area for a number of 
years. Also, land had been leveled, apparently diverting the 
natural flow from one direction to another, and several culverts 
existed to carry surface waters to natural drainageways. Some 
of these culverts had become blocked, which may in part have 
been the cause for the alteration of waterflow. 

The great number of areas of ponded water disclosed by the 
various photographs, together with this testimony, would seem 
to substantiate the fact that most of the farmers in this area had 
been taking steps to protect their land from spreading surface 
water. 

An examination of the many photographs, particularly 
exhibits 1,2, 3, 4, 5, and 7, as well as the other evidence set forth 
above, does not convince us that there is any “waterway,” or 
“drainageway,” as previously defined by this court, existing at 
or west of the fence line in question, other than the short gully 
created at the fence line by the receding waters. 

The general rule is that 

diffused surface waters may be dammed, diverted, or 
otherwise repelled, if necessary, and in the absence of 
negligence. But when diffused surface waters are 
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concentrated in volume and velocity and flow into a 
natural depression, draw, swale, or other drainway, the 
rule as to diffused surface waters does not apply. 
Nichol v. Yocum, 173 Neb. 298, 306, 113 N.W.2d 195, 200 
(1962). See, also, Hiegel Farms Corp. v. Casselman, 217 Neb. 
506, 349 N. W.2d 382 (1984); Krafka v. Brase, 218 Neb. 335, 353 
N.W.2d 276 (1984). 

“In Nebraska surface water is defined as water which 
appears upon the surface of the ground in a diffused state, with 
no permanent source of supply or regular course, which 
ordinarily results from rainfall or melting snow.” LaPuzza v. 
Sedlacek, 218 Neb. 285, 286-87, 353 N.W.2d 17, 18 (1984). 

In the instant case it appears, to say the least, that the waters 
traversing through the fence line never lost their character as 
surface water. 

In Barry v. Wittmersehouse, 212 Neb. 909, 912, 327 N.W.2d 
33, 35 (1982), this court stated: “In order to constitute an 
exception to the general rule that surface water may be repelled, 
at least some of the distinctive attributes of a watercourse must 
be demonstrated.” 

Neb. Rev. Stat. § 31-202 (Reissue 1984) provides: “Any 
depression or draw two feet below the surrounding lands and 
having a continuous outlet to a stream of water, or river or 
brook shall be deemed a watercourse.” 

Case law has further refined the requirements for the 
existence of a watercourse. 

“ * “To constitute a water course, it must appear that 
the water usually flows in a particular direction; and by a 
regular channel, having a bed with banks and sides; and 
(usually) discharging itself into some other body or stream 
of water. It may sometimes be dry. It need not flow 
continuously; but it must have a well defined and 
substantial existence. * * * there is a broad distinction 
between a stream and brook, constituting a water course, 
and occasional and temporary outbursts of water 
occasioned by unusual rains or the melting of snows, 
flowing over the entire face of a tract of land, and filling 
up low and marshy places, and running over adjoining 
lands, and into hollows and ravines which are in ordinary 
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seasons destitute of water and dry. 
Grint v. Hart, 216 Neb. 406, 410, 343 N.W.2d 921, 924 (1984). 
Barry v. Wittmersehouse, supra; Mader v. Mettenbrink, 159 
Neb. 118, 65 N.W.2d 334 (1954). Evidence adduced at trial 
appears to support a finding of an “occasional and temporary 
outburst of water,” as contemplated by the Grint opinion. 

The evidence, in our view, and we must review this case de 
novo on the record, does not establish at the site of the wash 
through, other than on this one occasion, anything 
approaching a regular channel with a bed, banks, and sides. 
Rather, the record does support a conclusion that this was only 
an “occasional and temporary outburst of water” as 
contemplated by the Grint decision. 

We are well aware of the fact that regardless of the 
requirements of § 31-202, the flow of surface water in any 
well-defined course, whether it be a ditch, swale, or draw in its 
primitive condition and whether it is 2 feet deep or not, may 
qualify as a watercourse or drainageway with which a 
landowner may not interfere to the detriment of his neighbor. 
Barry v. Wittmersehouse, supra. But as that same case goes on 
to say at 913, 327 N.W.2d at 35-36: 

In the instant case the de novo review of the record 
shows that occasionally surface water, caused by heavy 
rains or snows, collected in the low areas on the plaintiffs’ 
land and flowed toward the defendants’ land. When the 
overflow would reach the defendants’ land, it would 
spread out and fill up the low area thereon. We do not 
think the overflow from these low areas ever reached the 
stage where it could be called a watercourse rather than 
merely diffused surface water. 

Surface water is a common enemy and the proprietor 
may by enbankment [sic] or dike or otherwise defend 
himself against its encroachment, and he will not be liable 
in damages . . . provided that the proprietor in making 
defense on his own land himself exercises ordinary care. . 


And in Grint v. Hart, supra at 410-11, 343 N.W.2d at 924, we 
went on to Say: 
In the instant case diffused waters were assembled in a 
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low area. Any water that did flow through the artificial 
cut would spread out in a diffused state over the 
defendants’ land and eventually, after filling the low 
areas, will flow into a natural watercourse located on 
defendants’ land. This watercourse then flows into the 
Loup River. 


We are convinced that no watercourse existed for the 
drainage of the surface water in question. In truth, the 
effect of refilling the artificial cut was to keep this water 
flowing in its natural state. 

The plaintiff has failed to prove that a natural depression, 
draw, swale, or drainageway existed on these premises. 

The facts in this case are not all that different from those 
found in Hiegel Farms Corp. v. Casselman, 217 Neb. 506, 349 
N.W.2d 382 (1984). The plaintiff has failed to establish by 
competent evidence every fact necessary to entitle him to 
injunctive relief. Cather.& Sons Constr., Inc. v. City of Lincoln, 
200 Neb. 510, 264 N.W.2d 413 (1978). Therefore, the judgment 
of the district court is reversed and plaintiff’s petition is ordered 
dismissed. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


THOMAS H. GLOCKEL, PLAINTIFF, V. STATE FARM MUTUAL 
AUTOMOBILE INSURANCE COMPANY, A FOREIGN CORPORATION, 
DEFENDANT. 

361 N.W.2d 559 


Filed February 8, 1985. No. 84-072. 


1. Insurance: Statutes. The method of, and reasons for, canceling an automobile 
liability insurance policy of the type defined in Neb. Rev. Stat. § 44-514 (Reissue 
1984) is exclusively controlled by Neb. Rev. Stat. §§ 44-515 to 44-521 (Reissue 
1984). 

. As a general statute, Neb. Rev. Stat. § 44-358 (Reissue 1984) 

does not control procedures for the specific types of policies defined in Neb. 

Rev. Stat. § 44-514 (Reissue 1984). 
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Certified Questions from the U.S. District Court for the 
District of Nebraska. Judgment entered. 


Peter J. Peters, P.C., Warren C. Schrempp and Peter J. 
Hoagland, and Wallace Hopkins, P.C., and Steven M. Watson 
of Marks, Clare, Hopkins, Rauth & Cuddigan, for plaintiff. 


Joseph K. Meusey and Joseph E. Jones of Fraser, Stryker, 
Veach, Vaughn, Meusey, Olson, Boyer & Bloch, PC., for 
defendant. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, SHANAHAN, 
and GRANT, JJ. 


GRANT, J. 

The U.S. District Court for the District of Nebraska, 
pursuant to Neb. Rev. Stat. § 24-219 (Cum. Supp. 1984), has 
submitted to us certain certified questions of law. 

The facts underlying the controversy giving rise to the 
questions were recited to us by the district court, as follows: 

Plaintiff, Thomas H. Glockel (hereinafter referred to as 
Glockel), applied to defendant, State Farm Mutual 
Automobile Insurance Company (hereinafter referred to as 
State Farm), for an automobile liability insurance policy on 
April 29, 1980. Glockel signed the application and paid $54.98 
for the first 2 months’ coverage. In his application Glockel 
listed one traffic violation, a stop sign infraction in October of 
1979. State Farm’s agent bound coverage on April 29, 1980, 
and, on or about the same day, forwarded the application to 
State Farm’s regional office in Lincoln, Nebraska. The policy 
was issued to Glockel and his father. 

The facts certified by the forwarding court further state: 

Four days later, on May 3, 1980, Glockel was involved 
in an automobile accident that caused extremely serious 
injuries to one Leon Skank. At some point, the Lincoln 
underwriting office discovered that Glockel’s Nebraska 
motor vehicle record revealed two traffic violations 
instead of just one. On May 7, 1980, Glockel gave a 
recorded statement to a State Farm investigator admitting 
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that he had received “two or three” speeding tickets in 
Council Bluffs, lowa between June and August of 1979. 
State Farm thereafter convened a “claim committee” to 
evaluate the status of Glockel’s policy. The claim 
committee determined that Glockel had made a material 
misrepresentation concerning his driving record. Ina June 
9, 1980, letter addressed to plaintiff Glockel and his 
father, State Farm advised that, because of Thomas 
Glockel’s misrepresentations, it was rescinding the binder 
of insurance and declaring it void at its inception. State 
Farm also returned Glockel’s $54.98 premium payment. 

Kandis K. Skank, as Conservator for her husband, 
Leon, filed suit in the District Court of Douglas County, 
Nebraska, against Thomas Glockel alleging negligence in 
the May 3, 1980 operation of his motor vehicle. Her 
attorneys sent written offers to Glockel’s attorney to settle 
the lawsuit for the $15,000 limit of Glockel’s policy. 
Glockel’s attorney communicated the offers to State Farm 
and demanded settlement. State Farm rejected the offers 
and refused to settle on the basis of its June 9, 1980 letter 
of rescission. The jury returned a verdict against Thomas 
Glockel substantially in excess of the policy limits. 

Glockel’s complaint in the United States District Court 
alleges negligence and bad faith by State Farm for refusing 
to settle the underlying lawsuit within the $15,000 policy 
limit. Mr. Glockel seeks a judgment against State Farm for 
the $15,000 insurance coverage and the amount by which 
the state court judgment exceeds the policy limit, plus 
interest and attorneys’ fees. He further requests damages 
for mental! and emotional distress, unfavorable publicity, 
and injury to his credit and reputation. State Farm, by 
affirmative defense, alleges that Glockel misrepresented 
material facts regarding his driving record in his 
application for insurance and that, under Nebraska law, 
State Farm may therefore rescind the policy and declare it 
void ab initio. 


In connection with these facts, as set out above, we are 


premising our opinion on the facts as set out by the forwarding 
court. Pursuant to Neb. Rev. Stat. § 24-221 (Cum. Supp. 1984), 
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we accept the facts as set out in the certification request. 

We, of course, make no determination or inference as to any 
of Glockel’s allegations nor State Farm’s defenses, but only 
direct this opinion to answering the legal questions presented to 
us. Those questions are: 

1. Whether the exclusive method of terminating an 
automobile liability insurance policy is controlled by 
[Neb. Rev. Stat. §§ 44-515 to 44-521 (Reissue 1984)]. 

2. Whether, because of the provisions of 
[§ 44-515(1)(b)], an automobile liability insurance 
policy can only be cancelled for “material 
misrepresentations” once a policy of insurance has 
been issued. 

3. Whether [Neb. Rev. Stat. § 44-358 (Reissue 1984)] is 
inapplicable to an automobile liability insurance 

. policy. 

(Emphasis in original.) 

For reasons hereinafter set out, and with the qualifications 
hereinafter specified, (1) the first question is answered Yes, 
because Neb. Rev. Stat. §§ 44-515 to 44-521 (Reissue 1984) 
specifically provide for the cancellation of certain automobile 
liability insurance policies covering a specific limited class 
described therein; (2) the second question is answered No 
(possibly due to the somewhat ambiguous framing of the 
question, which was apparently adopted by the federal court 
from Glockel’s motion filed in that court), because 
§ 44-515(1)(b) also allows cancellation for other reasons; and 
(3) the third question is answered Yes, because Neb. Rev. Stat. 
§ 44-358 (Reissue 1984) is inapplicable to the specific type of 
automobile liability insurance policies defined in Neb. Rev. 
Stat. § 44-514 (Reissue 1984), while § 44-358 does apply to all 
other types of liability policies, including automobile liability 
insurance policies not defined in § 44-514. 

QUESTION NO. 1 

With regard to the first question presented, we note that the 
question refers to §§ 44-515 to 44-521. Our answer herein is 
predicated on the fact that the question must be broadened to 
include § 44-514 because that section sets out, with 
particularity, the meaning of the word “policy” as used in 
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§§ 44-515 to 44-521. Pursuant to the terms of § 44-514, the 
word “policy” is sharply limited to mean only an automobile 
liability policy (1) providing all or part of coverage for “bodily 
injury and property damage liability, medical payments, and 
uninsured motorists coverage,” (2) delivered or issued for 
delivery in Nebraska, (3) insuring a natural person or related 
persons resident of the same household, and (4) insuring only 
specified types of vehicles (“private passenger or station wagon 
type”) not used as “a public or livery conveyance for 
passengers, nor rented to others,” or “any other four-wheel 
motor vehicle of the pickup, panel, or delivery type which is not 
used in the occupation, profession, or business of the insured.” 
Section 44-514 further specifically provides that §§ 44-514 to 
44-521 do not apply to (1) assigned risks coverage, (2) any policy 
covering more than four automobiles, (3) any policy covering 
“garage, automobile sales agency, repair shop, service station, 
or public parking place operation hazards,” or (4) any policy 
issued specifically to cover personal or premises liability of an 
insured even though such policy provides incidental liability 
coverage for certain automobile uses. 

We have set out herein the details of types of “automobile 
liability policies” covered by §§ 44-514 to 44-521 to show how 
limited a class of policies these statutes were designed to cover. 
Glockel’s counsel argue that when the Legislature enacted 
§§ 44-514 to 44-521, the Legislature intended that the 
cancellation procedure contained therein should be the sole 
method of terminating the specific types of automobile liability 
policies described therein. The provisions also set forth specific 
reasons for which a policy of the type described in § 44-514 can 
be canceled. Glockel suggests that, since insurance statutes 
should be construed liberally in favor of the insured, the 
cancellation procedure set out in §§ 44-514 to 44-521 must be 
viewed as the exclusive method of termination. 

State Farm’s position is that Neb. Rev. Stat. § 44-379.01 
(Reissue 1984) also provides a specific method of cancellation 
of an automobile policy and that § 44-379.01 as well as § 44-358 
controls the overall method of cancellation of all insurance 
policies, including those defined in § 44-514. From 
consideration of these other statutes (§§ 44-379.01 and 44-358), 
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State Farm argues in its brief that § 44-516 applies only to 
cancellation and not to rescission of an automobile liability 
policy, and defines cancellation as a termination of the policy, 
while rescission is defined as meaning the avoiding of the 
insurance policy ab initio. Glockel argues in his brief that an 
automobile liability policy can only be canceled prospectively 
pursuant to § 44-516(1) and that after the occurrence of a loss 
such a policy may not be rescinded. The terms “rescission” and 
“cancellation” are not defined in any statute, nor is the word 
rescission used in any of the named statutes. 

The great difficulty in answering the certified questions is 
that we cannot review the matter as an appeal from a specific 
judgment or ruling of a trial court (in this case the U.S. District 
Court), but instead we are answering legal questions in the 
abstract, based on a particular statement of facts forwarded to 
us by the trial court. Therefore, while the parties brief what 
seems to be the real issue in the case—that is, When does a 
purported rescission or cancellation take place? that question 
is not submitted to us for answer. 

Indeed, the question whether rescission and cancellation 
signify the same concept or have the same or different meanings 
under Nebraska law is not submitted on this point. State Farm 
relies on the statement set forth in 17 G. Couch, Couch 
Cyclopedia of Insurance Law § 67:35 at 487 (rev. ed. 1983): 
“The cancellation of an insurance policy is not a rescission, 
since a rescission avoids the contract ab initio whereas a 
cancellation merely terminates the policy as of the time when 
the cancellation becomes effective.” On the other hand, 
Webster’s Third New International Dictionary, Unabridged 
(1968), defines “rescind” as “to take back : ANNUL, CANCEL,” id. 
at 1930, and defines “cancel” as “the act of annulling or 
rescinding,” id. at 325. It is suggested in 12A C.JS. 
Cancellation of Inst. §2 at 644 (1980) that “the terms 
‘cancellation’ and ‘rescission’ are frequently regarded as being 
interchangeable.” Various jurisdictions take differing positions 
on the question. Since the question is not submitted to us, we 
will answer the certified questions assuming that it does not 
make any difference in our answers which concept is applicable 
in Nebraska. 
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Sections 44-514 to 44-521 were the response of Nebraska’s 
Legislature to a growing national concern over arbitrary policy 
cancellations and nonrenewals. The Legislature was concerned 
over policyholders’ coverage being canceled without the 
holders being given an opportunity to procure new coverage. 
This intent is in conformity with the public policy of the state 
that “[w]hatever length of time a policy has been in effect, a 
policyholder is not ordinarily expecting to have his coverage 
canceled.” Saunders v. Mittlieder, 195 Neb. 232, 236, 237 
N.W.2d 838, 840 (1976). The thrust of the Legislature’s action 
was to guarantee that if an insured was to become uninsured, he 
be apprised of that fact. 

As Set out above, § 44-514 provides a very narrow definition 
of “automobile liability policy.” Basically, the statute limits the 
scope of its provisions to private vehicles in noncommercial use. 
It does not extend to all types of automobile liability insurance. 
The balance of automobile liability policies are covered by 
§ 44-379.01. 

It appears to us that the questions presented seek to 
determine if an automobile liability insurance policy can be 
either “canceled,” “rescinded,” or “terminated” ab initio, 
rather than prospectively. In answering the questions certified 
to us, it is really of no concern at this point whether the words 
“rescission” or “cancellation” mean the same or not. Indeed, if 
defendant’s contention is that rescission is the only way to avoid 
a contract ab initio, then ab initio rescission is not available 
under §§ 44-515 to 44-521 because the term “rescission” is not 
used in any way in such sections. — 

We determine that the exclusive method of “canceling” an 
automobile liability policy of the type defined in § 44-514 is set 
out in §§ 44-515 to 44-521 and that the reasons for such a 
cancellation are only those set out in the same sections. By their 
terms, §§ 44-515 and 44-516 govern those policies to which 
§ 44-514 applies, i.e., automobile liability insurance policies of 
the type defined. Sections 44-514 to 44-521 apply to a specific 
type of automobile liability policy. Therefore, §§ 44-515 to 
44-521 set out the exclusive method or procedures for 
termination of an automobile liability policy of the type 
described in § 44-514. 
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Some confusion arises because § 44-515(2) seems to exclude 
specifically from its provisions “any policy or coverage which 
has been in effect less than sixty days at the time notice of 
cancellation is mailed or delivered by the insurer unless it is a 
renewal policy.” We stated in Saunders v. Mittlieder, supra at 
236, 237 N.W.2d at 840: 

We conclude the intent of subsection (2) to exclude the 
effect of section 44-515, R.R.S. 1943, for the first 60 days, 
was intended solely to give the insurance company a short 
period for investigation to determine whether or not other 
reasons might make the risk unacceptable. Subsection (2) 
relates to the time period provided for cancellation, not to 
the type of notice required. 

Similarly, it is stated in Conover v. Dairyland Ins. Co., 200 
Neb. 715, 719, 265 N.W.2d 222, 223 (1978): “We hold that an 
automobile policy, to which sections 44-516 to 44-521, R.R.S. 
1943, apply, issued for less than a 6-month period, is to be 
considered, for all purposes of said sections, as if written for a 
period of 6 months.” 

It is clear that both Saunders vy. Mittlieder, supra, and 
Conover v. Dairyland Ins. Co., supra, have said that the 60 
days referred to in § 44-515(2) sets forth an initial time within 
which an insurer may check out its insured and decide to cancel 
the policy for any reason of its own and not be limited to the 
reasons set out in § 44-515(1). In other words, the method of 
cancellation must be that set-out in § 44-515 to 44-521, but for 
the first 60 days of the policy the reasons need not be those 
specified in § 44-515(1). 

We therefore hold that the only way to cancel the automobile 
liability policy represented by Glockel’s application, Glockel’s 
premium payment, and State Farm’s binder (assuming that the 
policy is one described in § 44-514) is to follow the procedures 
set out in §§ 44-515 and 44-516. 

This holding is supported both by the original enactment of 
§§ 44-514 to 44-521 by the enactment of 1972 Neb. Laws, L.B. 
1396, and by the amending of both §§ 44-379.01 and 44-516 in 
the same bill in 1973. 

Senator Waldron, the chairman of the Insurance Interim 
Study Committee, which introduced L.B. 1396, now §§ 44-515 
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to 44-521, told the committee: “It provides that cancellation 
can only be made under certain circumstances when a person is 
insured by a company.” Banking, Commerce and Insurance 
Committee Hearing, L.B. 1396, 82d Leg., 2d Sess. 3 (Feb. 15, 
1972). 

With regard to the later amending of § 44-516 in L.B. 390 in 
1973, the legislative history shows that the bill, as first 
introduced by Senator Murphy and as read on January 31, 
1973, contemplated the complete repeal of § 44-379.01 and the 
amending of § 44-516. As finally passed by the Legislature on 
March 12, 1973, and approved by the Governor on March 14, 
1973, it amended § 44-379.01 to state that the period of time 
within which an insurer could cancel a policy for any reason was 
expanded to 60 days, while the methods of cancellation 
remained the same. L.B. 390, in § 2, as enacted, specifically 
amended § 44-516 and kept the two statutes separate and apart, 
as covering policies for different kinds of automobiles. 

It is clear that the Legislature specifically recognized that 
different kinds of automobile liability policies were covered in 
the two sections amended. Since both sections refer to 
automobile liability insurance coverage, the only meaningful 
reasons for passing two amendments would be that § 44-516 is 
directed only to policies of the type defined in § 44-514 while 
§ 44-379.01 is directed to all other automobile liability policies. 
Question | is answered Yes. 

QUESTION NO. 2 

In answering question 2 we are faced with similar difficulty. 
In the question the word “cancelled” is underlined, which 
seems to indicate that canceled means something different than 
some unexpressed concept. It would be a gratuitous assumption 
on our part to answer that the parties seek to have us 
differentiate between cancellation and rescission, so our answer 
will assume, for purposes of this answer only, that the two terms 
mean the same. 

With that assumption the answer is No, because § 44-515(1) 
sets out, in part, that a policy (of the type described in § 44-514) 
can be canceled for “one or more of the following reasons: . . . 
(b) fraud or material misrepresentation affecting the policy or 
in the presentation of a claim thereunder, or violation of any of 
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the terms or conditions of the policy.” In addition, an 
automobile liability policy of the type described in § 44-514 can 
also be “canceled” for specific reasons other than “material 
misrepresentation,” which additional reasons are set out in 
§ 44-515(1)(a) and (c). 

Thus it is clear that such an automobile liability policy can be 
canceled for a number of reasons stated in the statute, and not 
only for material misrepresentation. The answer to question 2, 
as framed, is No. 

QUESTION NO. 3 
Proceeding to the third question certified to us, we first note: 
It is a well-established rule that special provisions of a 
statute in regard to a particular subject will prevail over . 
general provisions in the same or other statutes so far as 
there is a conflict. Houser v. School Dist. of South Sioux 
City, 189 Neb. 323, 202 N.W.2d 621. Where general and 
special provisions of statutes are in conflict, the general 
law yields to the special, without regard to priority of dates 
in enacting the same, and a special law will not be repealed 
by general provisions unless by express words or necessary 
implication. Bass v. County of Saline, 171 Neb. 538, 106 
N.W.2d 860. 

Kibbon v. School Dist. of Omaha, 196 Neb. 293, 298-99, 242 

N.W.2d 634, 637 (1976). 

Section 44-358 is included in article 3 of chapter 44. Article 3 
is entitled “General Provisions Relating to Insurance.” It deals 
with misrepresentation made in application for any type of 
insurance. Section 44-358 is a general statute. Sections 44-515 to 
44-521 deal specifically with automobile liability insurance of 
the type defined in § 44-514. Such statutes are special statutes. 
Thus, § 44-358, while generally applicable to all insurance 
policies, must yield to §§ 44-514 to 44-521 in cases in which the 
latter conflict with it, and those latter sections completely 
control both the reasons for, and the method of, cancellation of 
policies defined in § 44-514. 

Defendant also argues that § 44-358 was not repealed by 
implication by the enactment of §§ 44-514 et seq. Concededly, 
this is true. Section 44-358 continues to apply in cases where it 
does not conflict with special statutes. 
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Therefore, the third question is answered Yes. Section 44-358 
is inapplicable to automobile liability policies insofar as it 
conflicts with §§ 44-514 et seq. 

CONCLUSION 

The submitted questions are answered as set out above, and 
the cause is remanded to the U.S. District Court for the District 
of Nebraska for further proceedings. 

JUDGMENT ENTERED. 

CAPORALE, J., participating on briefs. 

HASTINGS, J., concurring in the result. 

While I concur generally in the majority opinion, I would not 
wish to leave the impression that the statutes under 
consideration restrict or dictate the manner in which an 
insurance company may rescind a policy which was issued as 
the result of “fraud in the inception”; in other words, where a 
contract in fact never existed. 

BOSLAUGH, J., joins in this concurrence. 

CAPORALE, J., concurring in part, and in part dissenting. 

I disagree with the majority’s affirmative answer to the third 
question certified, which asks whether Neb. Rev. Stat. § 44-358 
(Reissue 1984) is inapplicable to an automobile liability 
insurance policy. 

Section 44-358 was first enacted in 1913 as part of an 
extensive revision of insurance statutes, and has never been 
amended, except for grammatical corrections. It reads: 

No oral or written misrepresentation or warranty made 
in the negotiation for a contract or policy of insurance by 
the insured, or in his behalf, shall be deemed material or 
defeat or avoid the policy, or prevent its attaching, unless 
such misrepresentation or warranty deceived the company 
to its injury. The breach of a warranty or condition in any 
contract or policy of insurance shall not avoid the policy 
nor avail the insurer to avoid liability, unless such breach 
shall exist at the time of the loss and contribute to the loss, 
anything in the policy or contract of insurance to the 
contrary notwithstanding. 

In short, the “contribute to the loss” standard of the statute 
imposes on an insurer who wishes to defeat or avoid coverage 
the burden of proving not only that the risk of loss from some 
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potential cause was increased but also that one of those 
increased risks actually caused the loss. 

In what appears to be the first consideration of the effect of 
other enactments on § 44-358, this court, in Zimmerman vy. 
Continental Cas. Co., 181 Neb. 654, 150 N.W.2d 268 (1967), 
held that § 44-358 was a general statute which applied to all 
insurance policies and must be read in pari materia with the 
provisions of Neb. Rev. Stat. § 44-710.14 (Reissue 1984), which 
was adopted in 1957 and applied only to sickness and accident 
insurance policies. Section 44-710.14 provides that a false 
statement made in an application will bar recovery only when it 
materially affects either acceptance of the risk or the hazard 
assumed. The Zimmerman court found no conflict between the 
two statutes and concluded that a sickness and accident insurer 
had to meet the requirements of both statutes in order to defeat 
recovery. Zimmerman further held that the older statute, 
§ 44-358, required both that the statements be “made 
knowingly by the insured with the intent to deceive” and that 
the insurer be “deceived by them to its injury.” Jd. at 659, 150 
N.W.2d at 272. White v. Medico Life Ins. Co., 212 Neb. 901, 
. 327N.W.2d 606 (1982), applied the Zimmerman rule to another 
sickness and accident policy, and Farm Bureau Life Ins. Co. v. 
Luebbe, 218 Neb. 694, 358 N.W.2d 754 (1984), in determining 
that a life insurer did not have a basis for defeating coverage, 
again stated that § 44-358 applied to all policies. 

I see nothing in Neb. Rev. Stat. §§ 44-514 through 44-521 
(Reissue 1984), inclusive, which conflicts with § 44-358. Those 
statutes specify particular methods of accomplishing the 
termination of coverage once extended by certain specified 
policies, and in some instances further limit the bases upon 
which coverage may be terminated, as well as limit the effective 
date of the termination. 

Accordingly, I would have answered the third question in the 
negative, No, § 44-358 is not inapplicable to the policies of 
automobile liability insurance which come within the purview 
of §§ 44-514 through 44-521, inclusive; that is to say, § 44-358 is 
’ applicable to such policies. 

KRIVOSHA, C.J., joins in this concurrence and dissent. 
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Jack CLINE ET AL., APPELLEES, V. FRANKLIN Pork, INC., 
APPELLEE, HILLSIDE HOG FEEDERS, INC., ET AL., APPELLANTS. 
361 N.W.2d 566 


Filed February 8, 1985. No. 84-151. 


1. Equity: Appeal and Error. Even though this is an equity action and upon appeal 
is triable de novo, it is still subject to the condition that when the evidence on 
material questions of fact is in irreconcilable conflict, the court will, in 
determining the weight of the evidence, consider the fact that the trial court 
observed the witnesses and their manner of testifying and must have accepted 
one version of the facts rather than the opposite. 

2. Nuisances. Ordinarily, a legitimate business enterprise is not a nuisance per se, 
but it may become a nuisance in fact. It may become such by reason of the 
conditions implicit in and unavoidably resulting from its operation or because of 
the manner of operation. 

3. Nuisances: Presumptions. To justify abatement of a claimed nuisance, the 
annoyance must be such as to cause actual physical discomfort to one of 
ordinary sensibilities. There is a presumption, in the absence of evidence to the 
contrary, that a plaintiff in an action for abatement of a nuisance has ordinary 
sensibilities. 

4. Property: Nuisances. The selection of a place of business is often a matter of 
both private and public concern and is not in all cases left to the owner alone. 

5. Nuisances. A business which is lawful in itself may become a nuisance, either 
because of the locality in which it is carried on or because it is conducted in an 
improper manner. 

6. ___. The exercise of due care by the owners of a business in its operation is 
not a defense to an action to enjoin its operation as a nuisance. 

7. Injunction: Nuisances. An injunction against a nuisance is an extraordinary 
remedial process which is granted not as a matter of right but in the exercise of 
the sound discretion of the court, to be determined on consideration of all the 
circumstances of each case. 

. A court of equity will not usually enjoin the operation of a 
lawful business without regard to how serious may be the grievance caused 
thereby. In the first instance, at least, it will require the cause of the grievance to 
be corrected and will enjoin the conduct of the enterprise perpetually after it has 
been proven that no application of endeavor, science, or skill can effect a remedy 
where the owners cannot be induced to conduct it properly. 

. The operation of a legitimate business or certain aspects of the 

business which constitute a nuisance may be enjoined where it clearly appears 

there is no other complete remedy for the injury done. 


Appeal from the District Court for Franklin County: 
DeWayne WOLE, Judge. Affirmed. 


Steven E. Achelpohl, John J. Gilroy, and Christine M. Schild 
of Schumacher & Gilroy, for appellants. 
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Thomas H. McNally and William H. Stowell, for appellees 
Cline et al. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is a sequel to Cline v. Franklin Pork, Inc. , 210 Neb. 238, 
313 N.W.2d 667 (1981) (Franklin Pork I). A factual 
background is necessary for a full understanding of the issues 
involved in this appeal. 

On December 9, 1977, the plaintiffs, Jack and Ruth Cline, 
sued to enjoin the defendant, Franklin Pork, Inc., from 
operating a pig-feeding/breeding facility located adjacent to 
the plaintiffs’ residence and farm. The plaintiffs alleged that 
the facility constituted a nuisance and interfered with the use 
and enjoyment of their home and farm. 

At the conclusion of that trial the court found: “As to odor 
and flies, the operation of defendant’s hog-raising facility .. . 
constituted a private nuisance interferring [sic] with the 
plaintiffs’ use and enjoyment of their property.” Rather than 
enjoining the operation of the facility at that time, the trial 
court retained jurisdiction and monitored the facility to 
determine whether the nuisance could be abated. On November 
26 and 27, 1979, and January 7, 1980, further hearings were 
held to determine whether the defendant had taken appropriate 
action and made substantial progress in reducing the level of 
flies and odor to an acceptable level. At the conclusion of the 
hearing the trial court found that the nuisance previously found 
to exist had been corrected in that the defendant’s operation did 
not materially interfere with the plaintiffs’ use and enjoyment 
of their premises. The plaintiffs’ appeal from that order 
constituted the grounds for our decision in Franklin Pork I. 

In Franklin Pork I this court held that “[t]here appears to be 
sufficient evidence in the record upon which one could find that 
the nuisance had not, in fact, been abated.” We went on to hold 
that “[t]he trial judge’s appointment of himself as monitor was 
error, and the error so permeates this trial as to make it 
advisable to reverse this matter and return it to the trial court 
with directions to hold a new hearing to determine if the 
nuisance has, in fact, been abated.” Jd. at 246-47, 313 N.W.2d 
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at 672. 
Additional defendants have been added since Franklin Pork 
I. Defendant Agri-Enterprises, Inc., purchased the land from 
Franklin Pork, Inc. Defendant Hillside Hog Feeders, Inc., 
owned the hogs in the facility. Defendant Burt Tribble is a 
stockholder and president and manager of the facility. 
Upon remand the district court found that the nuisance had 
not been abated. The court enjoined the defendants from 
continued operation of the facility and ordered that the 
defendants move the facility off the premises within 60 days. 
The defendants’ appeal from this order constitutes the basis for 
this opinion. 
Three issues are raised on appeal: (1) Has the nuisance been 
abated? (2) If the nuisance has not been abated, what is the 
proper remedy? (3) Is the defendants’ facility protected from 
being a nuisance under the Nebraska Right to Farm Act, Neb. 
Rev. Stat. §§ 2-4401 to 2-4404 (Reissue 1983)? 
[E]ven though this is an equity action and upon appeal it is 
triable de novo, it is still subject to the condition that when 
the evidence on material questions of fact is in 
irreconcilable conflict, the court will, in determining the 
weight of the evidence, consider the fact that the trial 
court observed the witnesses and their manner of 
testifying and must have accepted one version of the facts 
rather than the opposite. 

Cline v. Franklin Pork, Inc., 210 Neb. 238, 240, 313 N.W.2d 

667, 669 (1981); Daugherty v. Ashton Feed and Grain Co., 

Inc., 208 Neb. 159, 303 N.W.2d 64 (1981). 

“Ordinarily, a legitimate business enterprise is not a nuisance 
per se, but it may become a nuisance in fact. It may become 
such by reason of the conditions implicit in and unavoidably 
resulting from its operation or because of the manner of its 
operation.” Franklin Pork, supra at 240-41, 313 N.W.2d at 669; 
Botsch v. Leigh Land Co., 195 Neb. 509, 239 N.W.2d 481 
(1976). 

“To justify abatement of a claimed nuisance, the annoyance 
must be such as to cause actual physical discomfort to one of 
ordinary sensibilities. There is a presumption, in the absence of 
evidence to the contrary, that a plaintiff in an action for 
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abatement of a nuisance has ordinary sensibilities.” (Syllabus 
of the court.) Burgess v. Omahawks Radio Control Org., ante 
p. 100, 362 N.W.2d 27 (1985). 

At this point we note that the record i is replete with evidence 
that the nuisance created by the defendants has not been 
abated. 

Concerning the odor problem, the plaintiffs and their 
witnesses testified that the odor emanating from the facility 
continues to be so rank that the plaintiffs must keep the doors 
and windows in the house closed. The plaintiffs cannot enjoy 
outdoor activities and they cannot entértain friends and 
relatives at their home. Jack Cline testified that in 1983 the 
odors were prevalent 75 to 80 percent of the time. He testified 
there is “still [a] nauseating type of smell” even in the winter 
months. Ruth Cline testified that ever since the facility has been 
in operation and continuing to the date of the last trial, the odor 
varies in intensity “from a slight hog smell to just absolutely 
horrid.” From the time the facility commenced operation, Ruth 
Cline stated that the odor has gotten progressively worse. 

The plaintiffs’ evidence concerning the continuous noxious 
odors was, for the most part, uncontested by the defendants. 

As was true with the odor problem, the record reveals that 
the fly population at the plaintiffs’ home and farm has not 
substantially improved. From July 17 to July 24, 1983, 
approximately 12,976 flies were exterminated on the plaintiffs’ 
premises. From July 24 to July 31, 1983, approximately 14,900 
flies were exterminated. 

The plaintiffs introduced into evidence numerous pictures 
which were taken shortly before the latest hearing. These 
pictures portray a profusion of flies both in and about the 
plaintiffs’ residence. 

Dr. Charles Pitts, a university professor and head of the 
department of entomology at Penn State University, testified 
that the “probability is pretty high that most of the flies that are 
at the Cline residence have originated” from the hog facility. 

The plaintiffs adduced evidence from numerous other 
witnesses concerning the inundation of flies in and about their 
residence. Randy Cline testified that in the last 5 to 10 years he 
has visited 30 to 40 other farmhouses but had never seen 
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anything even approaching the number of flies present at the 
plaintiffs’ residence. 

In defense, Burt Tribble testified that when the new owners 
purchased the facility early in 1981, the facility was quite 
rundown and was improperly maintained. Although there is 
evidence that the facility, for the most part, is now well 
maintained and operated for its type, this factor in and of itself 
is no defense to the nuisance. 

The exercise of due care by the owners of a business in its 
operation is not a defense to an action to enjoin its operation as 
a nuisance. Cline v. Franklin Pork, Inc., 210 Neb. 238, 313 
N.W.2d 667 (1981); Botsch v. Leigh Land Co., supra. 

Tribble’s testimony concerning future expected improve- 
ments of the facility is irrelevant. The issue at this stage of the 
proceedings is whether or not the nuisance has been abated, not 
whether the nuisance could be abated in the future. 

The defendants next contend that because their facility is 
located in an obviously rural area with many other livestock 
facilities in the area, their facility cannot be a nuisance. They 
assert that the “odor of which the Plaintiffs complain is merely 
part of the atmosphere of a normal rural farming community.” 
Brief for Appellants at 16. 

While the record recites the presence of many livestock 
facilities in the general area, and also recognizing that in 
Franklin Pork I we held that “[t]he fact that the residence is ina 
rural area requires an expectation that it will be subjected to 
normal rural conditions,” 210 Neb. at 242, 313 N.W.2d at 670, 
we are not persuaded by the defendants’ argument. 

As observed in Franklin Pork I, the nuisance arises not so 
much because of the type of facility but, rather, because of the 
facility’s location. The facility in question is located within 
one-fourth of a mile of the plaintiffs’ property. Even the 
defendants’ own expert witness noted that it was impossible to 
operate such a facility within a half mile of a residence and not 
have an odor problem. 

The selection of a place of business is often a matter of both 
private and public concern and is not in all cases left to the 
owner alone. Sarraillon v. Stevenson, 153 Neb. 182, 43 N.W.2d 
509 (1950). 
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A business which is lawful in itself may become a nuisance, 
either because of the locality in which it is carried on or because 
it is conducted in an improper manner. See Daugherty y. 
Ashton Feed and Grain Co., Inc., 208 Neb. 159, 303 N.W.2d 64 
(1981). 

The record in the instant case reveals that it is inconceivable 
that so many pigs could be kept in the defendants’ facility in 
such close proximity to the plaintiffs and not be offensive. 

The defendants next contend that the district court abused its 
discretion in enjoining the operation of the facility. 

“An injunction against a nuisance is an extraordinary 
remedial process which is granted not as a matter of right but in 
the exercise of the sound discretion of the court, to be 
determined on consideration of all the circumstances of each 
case.” (Syllabus of the court.) Daugherty v. Ashton Feed and 
Grain Co., Inc., supra. 

A court of equity will not usually enjoin the operation 
of a lawful business without regard to how serious may be 
the grievance caused thereby. In the first instance, at least, 
it will require the cause of the grievance to be corrected 
and will enjoin the conduct of the enterprise perpetually 
after it has been proven that no application of endeavor, 
science, or skill can effect a remedy where the owners 
cannot be induced to conduct it properly. 

(Emphasis supplied.) Cline v. Franklin Pork, Inc., 210 Neb. 
238, 242-43, 313 N.W.2d 667, 670 (1981). 

Here, the defendants had more than 20 months from the time 
of Franklin Pork I to remedy the nuisance, and more than 4 
years from the time of the first trial in which to remedy the 
nuisance. 

The plaintiffs’ expert witnesses were of the opinion that due 
mainly to the propinquity of the defendants’ facility to the 
plaintiffs’ residence, this particular facility could not be 
operated without being a nuisance to the plaintiffs. At this 
juncture of the proceedings it is immaterial whether the 
defendants were unable or unwilling to abate the nuisance. 

The operation of a legitimate business or certain aspects of 
the business which constitute a nuisance may be enjoined where 
it clearly appears there is no other complete remedy for the 
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injury done. See, Daugherty v. Ashton Feed and Grain Co., 
Inc., supra; Prauner v. Battle Creek Coop. Creamery, 173 Neb. 
412, 113 N.W.2d 518 (1962). 

Under the facts and circumstances of the instant case, the 
district court was correct in enjoining the operation of the 
defendants’ facility. 

Defendants’ final contention is that the Nebraska Right to 
Farm Act, §§ 2-4401 to 2-4404, protects their facility from 
being a private or public nuisance. Defendants rely on § 2-4403 
of the act, which provides: 

A farm or farm operation shall not be found to be a 
public or private nuisance if the farm or farm operation 
existed before a change in the land use or occupancy of 
land in and about the locality of such farm or farm 
Operation and before such change in land use or 
occupancy of land the farm or farm operation would not 
have been a nuisance. 

Without passing on the question as to whether the Nebraska 
Right to Farm Act, which became effective July 17, 1982, can 
be applied retrospectively, it is clear on its face that under the 
facts of this case the act affords the defendants no protection. 

The plaintiffs purchased their farm on March 14, 1974, and 
have lived there since July of 1974. The initial defendant, 
Franklin Pork, Inc., was incorporated July 11, 1974, and 
purchased the farmland north of the Clines’ farm on August 
15, 1974. The operation of the pig facility did not begin until 
sometime after August 15, 1974. It is obvious that there was not 
a change in the land use or occupancy of land in and about the 
locality of the defendants’ farm operation subsequent to the 
defendants’ commencing of the operation of the pig facility. 
Consequently, the act is inapplicable on its face. 

The trial court being correct in all respects, it is affirmed. 

AFFIRMED. 
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RAYMOND L. MULDER, APPELLANT AND CROSS-APPELLEE, V. 
MINNESOTA MINING & MANUFACTURING COMPANY, DOING 
BUSINESS AS 3M CoMPANY, APPELLEE AND CROSS-APPELLANT. 
361 N.W.2d 572 


Filed February 8, 1985. No. 84-201. 


1. Workmen’s Compensation: Appeal and Error. The findings of fact made by the 
Nebraska Workmen’s Compensation Court after rehearing have the same force 
and effect as a jury verdict in a civil case. 

2. Workmen’s Compensation: Evidence: Proof. The burden of proof in a 
compensation case is upon the plaintiff to establish by a preponderance of the 
evidence that his disability was caused by an injury arising out of and in the 
course of his employment. 

3. Workmen’s Compensation: Appeal and Error. Where the record in a 
compensation case reflects nothing more than a resolution of conflicting 
medical testimony, this court will not substitute its judgment for the judgment of 
the compensation court. 

4. Workmen’s Compensation. Where an accident combines with a preexisting 
condition to produce disability, the injured workman may recover 
compensation. 

5. Workmen’s Compensation: Evidence. Where the evidence is in conflict, the 
compensation court may find a percentage of disability within the range of the 
testimony. 

6. Expert Witnesses. Triers of fact are not required to take the opinions of experts 
as binding upon them. 

7. Workmen’s Compensation: Attorney Fees. No attorney fee should be allowed 
on rehearing where the employer receives a reduction of the award on rehearing. 

. Where an award for permanent partial! disability is made on 
rehearing, following an award for temporary tota! disability, the employee is 
entitled to an award of attorney fees on the rehearing. 

9. Workmen’s Compensation: Time. Where a reasonable controversy exists 
between the parties as to the payment of compensation, the employee is not 
entitled to statutory penalties for waiting time. 


Appeal from the Nebraska Workmen’s Compensation 
Court. Affirmed. 


Robert F. Martin, for appellant. 
Tim J. Kielty, for appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 
This is an appeal in a proceeding under the Workmen’s 
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Compensation Act. 

The plaintiff, Raymond L. Mulder, was injured on May 12, 
1982, while employed by the defendant, Minnesota Mining & 
Manufacturing Company, as a “general helper.” The injury 
occurred when the plaintiff was struck in the low back by a 
metal brace that fell from a rack. The plaintiff twisted his back 
in an attempt to avoid the falling metal brace. 

After the hearing before a single judge of the compensation 
court, the plaintiff recovered an award for medical expenses 
and temporary total disability from September 1, 1982, to the 
date of the hearing, February 17, 1983, and thereafter so long as 
he remained totally disabled. 

On‘ rehearing, the plaintiff recovered an award for 
temporary total disability from September 1, 1982, through 
March 1, 1983, and for 50 percent permanent partial disability 
for 274 weeks thereafter. The award also included medical 
expenses, attorney fees, witness fees, and deposition expense. 

The plaintiff has appealed and contends that the 
compensation court erred in failing to award the plaintiff 
compensation for permanent total disability, a penalty for 
waiting time, and witness fees for expert witnesses in 
accordance with their charges as expert witnesses. The 
defendant has cross-appealed and contends that the 
compensation court erred in awarding the plaintiff 
compensation for any disability after September 1, 1982, 
including medical expenses, attorney fees, witness fees, and 
deposition expenses. 

The facts are not in dispute that a metal brace fell and struck 
the plaintiff while he was employed by the defendant. However, 
there is a sharp conflict in the testimony of the medical 
witnesses as to the effect of the accident and its relation to the 
plaintiff’s disability. 

On the day that the accident occurred, the plaintiff saw his 
family physician, Dr. William Eaton, who diagnosed the injury 
as a “superficial laceration of the lower left back, a bruised 
back,” and sutured the wound. Subsequently, under Dr. 
Eaton’s supervision, x rays were taken of the plaintiff’s back, 
which showed degenerative disease but no “boney trauma.” Dr. 
Eaton further testified, by way of deposition, that he 
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considered this to be a “relatively negative X-ray” and that the 
plaintiff made no complaints other than “[t]he times that he 
was in his back symptom was discomfort around the area that 
was traumatized, the abrasion and the laceration and the 
general bruising in this area.” Dr. Eaton last saw the plaintiff on 
June 29, 1982, at which time the plaintiff related that he had 
seen a chiropractor to fix his back; the appointment on the 
29th, however, was not related to the back injury. 

The plaintiff testified that he did not notice any particular 
pain in his back other than the laceration until the sutures were 
removed. Following their removal, he noticed his right leg was 
numb. Acccrding to the plaintiff, Dr. Eaton examined him in 
light of this complaint, but found nothing. In early June the 
plaintiff began seeing a chiropractor, who restricted plaintiff’s 
lifting capacity at work. 

Following a conversation with, and upon the recom- 
mendation of, one of his employment supervisors, the plaintiff 
consulted Dr. Edward Simodynes, an orthopedic surgeon, on 
August 5, 1982. At that time the plaintiff had pain in his lower 
back and right leg; he could not sit for more than 10 minutes; he 
was having problems lifting; and he was limping. 

Dr. Simodynes testified, by deposition, that the plaintiff 
complained of pain in his back that extended into his right hip 
and thigh and that his right hip tended to fall asleep. According 
to Dr. Simodynes, his symptoms suggested possible nerve root 
impingement by a disk lesion. Dr. Simodynes was unable to 
proportion what percentage of the condition was attributable 
to the work injury as compared to any preexisting back 
condition. On cross-examination Dr. Simodynes testified that if 
the possibility of a disk lesion did not surface, then he would 
conclude that plaintiff suffered from a chronic lumbosacral 
strain or a degenerative back condition. His diagnosis was “not 
a certainty,” but Dr. Simodynes did express the opinion: 
“According to my evaluation at that time, I thought he should 
return to work, attempt work under the conditions specified. I 
felt that in all probability, he could perform some restricted 
labor.” 

On September 1, 1982, the plaintiff began seeing another 
orthopedic surgeon, Dr. John Brantigan. 
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On September 3, 1982, the plaintiffs employment was 
terminated because of the plaintiff’s violation of the 
defendant’s attendance rules and absences from work without 
notice. 

Dr. Brantigan testified by deposition that the plaintiff 
complained of pain in his back, radiating down his right leg, 
and a “catching” in his right leg. Prior to testifying, Dr. 
Brantigan had last examined the plaintiff on July 8, 1983. Dr. 
Brantigan testified that the plaintiff was completely disabled. 
“That was based,” he said, “on a clinical general assessment 
that it was inconceivable to me that in his general condition at 
that time, that he would have been able to work. That would 
have included a combination of orthopedic disability and 
psychiatric disability.” It was his opinion that the injury was 
caused by the accident at work; and after performing two 
myelograms and two CAT scans, he diagnosed that plaintiff 
suffered from a chronic lumbosacral strain. On cross- 
examination he testified that according to the manual published 
by the American Academy of Orthopedic Surgeons, provided 
for reference by orthopedic surgeons in evaluating permanent 
physical impairment, plaintiff had a 5- to 10-percent 
impairment rating in relation to his chronic back strain. 

Upon Dr. Brantigan’s referral, the plaintiff began seeing a 
psychiatrist, Dr. Bruce Gutnik, on February 7, 1983. The 
plaintiff complained to Dr. Gutnik that since his injury at work 
and subsequent unemployment, he had developed a fairly 
severe depression. Dr. Gutnik diagnosed the plaintiff as having 
a depressive neurosis with anxiety, and prescribed medication 
and therapy. He testified that the cause of the plaintiff’s 
condition was the injury at work and the financial problems the 
plaintiff had and his fear of the workmen’s compensation 
hearings. Dr. Gutnik testified: “I don’t believe he could work”; 
and offered a guarded prognosis: 

I think without treatment he is not going to get better. I 
think with treatment we can at least reduce some of the 
symptoms so he is not as miserable as he has been. 
Whether or not he will get to the point that he doesn’t need 
continuing medication and treatment or not, I don’t 
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know. 
Dr. Michael O’ Neal, an orthopedic surgeon, “at the request 
of the Disability Board of the State of Nebraska,” examined the 
plaintiff. Dr. O’Neal testified that plaintiff’s problems were 
compatible with a herniated or ruptured disk. Based on his 
examination, Dr. O’Neal thought the plaintiff had a 25-percent 
permanent partial disability of the body as a whole. 
The plaintiff was further examined by Dr. John Engler, a 
psychologist. He testified that he considered the plaintiff 
capable of doing work in the light range of exertion—lifting. 
He further testified that the plaintiff’s psychological condition 
did not indicate that he was unable to work in some capacity. In 
his opinion the plaintiff’s condition was part of an ongoing 
history and not necessarily caused by the work injury. 
Lastly, Dr. Patrick Bowman, an orthopedic surgeon, 
testified that the plaintiff suffered from a chronic lumbar strain 
and that a reasonable relationship could be established between 
the accident and his symptoms. It was Dr. Bowman’s opinion 
that the plaintiff’s injury was “not typically consistent with 
total impairment” and that his condition generally carried an 
impairment rating of less than 10 percent. 
Neb. Rev. Stat. § 48-185 (Reissue 1984) provides in relevant 
part: 
The findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing shall have the same 
force and effect as a jury verdict in a civil case. A 
judgment, order, or award of the Nebraska Workmen’s 
Compensation Court may be modified, reversed, or set 
aside only upon the grounds that (1) the court acted 
without or in excess of its powers, (2) the judgment, order, 
or award was procured by fraud, (3) there is not sufficient 
competent evidence in the record to warrant the making of 
the order, judgment, or award, or (4) the findings of fact 
by the court do not support the order or award. 

In light of these limitations we review the findings of the 

Workmen’s Compensation Court. TZranmer yv. Mass 

Merchandisers, 218 Neb. 151, 352 N.W.2d 610 (1984). 

The first issue is whether the plaintiff’s disability arose out of 
or in the course of his employment by the defendant. The 
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defendant contends that “[t]here is no competent evidence in 
the record of any objective nature to support the finding that 
plaintiff suffered an injury other than a laceration to his back 
on May 12, 1982... .” Brief for Appellee at 7. The defendant 
argues that any further injury is attributable to the plaintiff's 
prior degenerative back condition or his own overexertion. 

The burden of proof was upon the plaintiff to establish by a 
preponderance of the evidence that his disability was caused by 
an injury arising out of and in the course of his employment. 
Doty v. Aetna Life & Casualty, 217 Neb. 428, 350 N.W.2d 7 
(1984). The compensation court acknowledged the conflict 
between the medical witnesses and concluded that the plaintiff’s 
back condition and mental depression were either caused or 
aggravated by the accident. A review of the record reveals 
substantial evidence to support those findings. 

The next issue which must be considered is the degree of 
disability found by the compensation court. This court does not 
reweigh the facts. Person v. Red Lion Inn, 217 Neb. 745, 350 
N.W.2d 570 (1984). Indeed, this court has said often: 
“ *« “Where the record in a case reflects nothing more than a 
resolution of conflicting medical testimony, there appears no 
purpose in this court substituting its judgment of facts for the 


judgment of the compensation court.” ’ ” Paris v. J. A. 
Baldwin Mfg. Co., 216 Neb. 151, 158, 342 N.W.2d 198, 202 
(1984). 


Part of the difficulty in determining the extent of disability 
under the facts of this case stems from the dual nature of the 
plaintiff’s injury: he has both a back injury and mental 
depression. As we held in Haskett v. National Biscuit Co., 177 
Neb. 915, 920, 131 N.W.2d 597, 600-01 (1964), it is within the 
province of the compensation court to consider both factors 
when determining the amount of compensation to which the 
plaintiff is entitled: 

The evidence in this case shows that as a result of the 
accident of May 2, 1962, the plaintiff suffered an injury to 
his back, a lumbosacral sprain, and has developed an 
anxiety hysteria, or conversion reaction, which has 
resulted in disability. Both Dr. Farrell-and Dr. Jones 
testified that the accident was the precipitating cause of 
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the psychiatric condition which resulted in the plaintiff’s 
present disability. 

There is evidence that the plaintiff was predisposed to 
develop such a condition, and that the same injury to 
another person might not have resulted in a similar 
disability. But that is no defense. Where an accident 
combines with a preexisting condition to produce 
disability, the injured workman may recover compen- 
sation. Cole v. Cushman Motor Works, 159 Neb. 97, 65 
N.W.2d 330. 

Upon the record in this case it cannot be said that the findings 
made by the compensation court were clearly wrong so that 
they should be disturbed on appeal. Caradori v. Frontier 
Airlines, 213 Neb. 513, 329 N.W.2d 865 (1983). Rather, the 
evidence supports the finding that the plaintiff was temporarily 
totally disabled from September 1, 1982, through March 1, 
1983, and has sustained a 50-percent permanent partial 
disability. There was substantial evidence that the plaintiff 
could do light work and was not permanently totally disabled. 

Although none of the medical witnesses testified that the 
permanent disability of the plaintiff was 50 percent, where the 
evidence is in conflict, the compensation court may find a 
percentage of disability within the range of the testimony. See, 
generally, 3 A. Larson, The Law of Workmen’s Compensation 
§ 79.52(c) (1983) and cases cited therein. 

In Thinnes v. Kearney Packing Co., 173 Neb. 123, 112 
N.W.2d 732 (1962), in reviewing the record de novo, we found 
that the plaintiff sustained a 35-percent disability as a result of a 
work-related accident. There, the plaintiff had contended that 
he was permanently and totally disabled, while the defendant 
contended that the plaintiff’s permanent disability did not 
exceed 15 percent. In reaching that result this court said: “This 
finding is based upon all of the factors which enter into earning 
power and is not limited to the evidence relating to loss of bodily 
functions.” Jd. at 130, 112 N.W.2d at 736-37. See, also, Micek 
v. Omaha Steel Works, 136 Neb. 843, 287 N.W. 645 (1939). 
Furthermore, “Triers of fact are not required to take the 
Opinions of experts as binding upon them.” Erving v. Tri-Con 
Industries, 210 Neb. 339, 344, 314 N.W.2d 253, 256 (1982). 
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Rather, such opinions are advisory in character. Brown v. 
Globe Laboratories, Inc. , 165 Neb. 138, 84 N.W.2d 151 (1957). 

The parties have raised an issue concerning the attorney fees 
awarded by the compensation court. 

After the one-judge hearing, the compensation court 
awarded the plaintiff compensation for temporary total 
disability from and including September 1, 1982, to the date of 
the hearing, February 17, 1983, and thereafter for so long as the 
plaintiff remained totally disabled. The defendant filed an 
application for rehearing, and on rehearing, the compensation 
court awarded the plaintiff compensation for temporary total 
disability for 26 weeks and compensation for permanent partial 
disability for 274 weeks. The plaintiff was allowed an attorney 
fee of $1,500 on rehearing, one judge dissenting. 

The award of compensation for permanent partial disability 
on rehearing under the circumstances in this case entitled the 
plaintiff to an award of an attorney fee on the rehearing before 
the compensation court. See, Earnest v. Lutheran Memorial 
Hospital, 211 Neb. 438, 319 N.W.2d 66 (1982); Sandel v. 
Packaging Co. of America, 211 Neb. 149, 317 N.W.2d 910 
(1982). 

The plaintiff also contends that he was entitled to an award 
of attorney fees and a penalty for waiting time. The rule is, 
however, that where a reasonable controversy exists between 
the parties as to the payment of compensation, the employee is 
not entitled to statutory penalties for waiting time. Savage v. 
Hensel Phelps Constr. Co., 208 Neb. 676, 305 N.W.2d 375 
(1981). In the case at bar, the compensation court found that a 
reasonable controversy existed. That was a question of fact, 
and the finding is supported by the evidence. 

The compensation court awarded the plaintiff witness fees at 
the statutory rate for three witnesses who testified at the 
hearing, one of whom was a physician. The plaintiff contends 
that he should have been awarded witness fees in accordance 
with the contracts between the plaintiff and two expert 
witnesses who testified by deposition. 

Prior to the 1983 amendment to Neb. Rev. Stat. § 48-172 
(Reissue 1984), the statute did not contain a specific provision 
regarding witness fees. In Jnserra v. Village Inn Pancake 


MULDER v. MINNESOTA MINING & MFG. CO. 249 
Cite as 219 Neb. 241 


House, 197 Neb. 168, 247 N.W.2d 625 (1976), we held that the 
statute did not authorize the fee of an expert witness to be taxed 
as costs. Section 48-172 as amended effective August 26, 1983, 
which was prior to the rehearing in this case, now provides in 
part: 
When a reasonable attorney’s fee is allowed the employee 
against the employer as provided in section 48-125, the 
court shall further assess against the employer as costs of 
the employee, the cost of depositions if admitted into 
evidence, and may further assess against the employer the 
fees and mileage for necessary witnesses attending the 
proceedings at the instance of the employee. Both the 
necessity for the witness and the reasonableness of the fees 
shall be approved by the court. 

The statute provides for the allowance of fees for “necessary 
witnesses attending the proceedings” and requires approval by 
the court of the “reasonableness of the fees.” 

The fees in question here were for witnesses who did not 
attend the hearing. The record does not show any abuse of 
discretion by the compensation court in regard to the award of 
witness fees as costs. 

The plaintiff contends that a letter from one of the 
defendant’s witnesses to the compensation court was an ex 
parte communication which constituted misconduct. The 
record fails to show that any prejudice resulted from this 
incident. See State v. Bromwich, 213 Neb. 827, 331 N.W.2d 537 
(1983). 

From the award on rehearing, the plaintiff appealed to this 
court, and the defendant cross-appealed. The cross-appeal by 
the defendant was an appeal within the meaning of Neb. Rev. 
Stat. § 48-125 (Reissue 1984). 

As pertains here, the statute provides: 

If the employer files an application for a rehearing before 
the compensation court from an award of a judge of the 
compensation court and fails to obtain any reduction in 
the amount of such award, the compensation court shall 
allow the employee a reasonable attorney’s fee to be taxed 
as costs against the employer for such rehearing, and the 
Supreme Court shall in like manner allow the employee a 
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reasonable sum as attorney’s fees for the proceedings in 
that court. 
(Emphasis supplied.) Since the employer has obtained no 
reduction in the award here, the plaintiff is entitled to an 
allowance for attorney fees in this court. 

The judgment of the compensation court is affirmed, and 
the plaintiff is allowed the sum of $500 for the services of his 
attorney in this court. 

AFFIRMED. 


RICHMAN GORDMAN STORES, INC., ET AL., APPELLEES, V. BOARD 
OF EQUALIZATION OF HALL County, NEBRASKA, AND RAYMOND 
HESSEL, ASSESSOR, HALL COUNTY, NEBRASKA, APPELLANTS. 
361 N.W.2d 578 


Filed February 8, 1985. No. 84-318. 


Appeal from the District Court for Hall County: RICHARD L. 
DEBACKER, Judge. Reversed and remanded with directions to 
dismiss. 


Gary L. Schacht, Chief Deputy Hall County Attorney, for 
appellants. 


John E. Beltzer of Wilson & Beltzer, for appellees, and, on 
brief, Luebs, Dowding, Beltzer, Leininger, Smith & Busick. 


Patrick J. Vuchetich of Nebraska Association of County 
Officials, for amici curiae Adams County et al. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and Grant, JJ. 


PER CURIAM. 

The Hall County Board of Equalization has appealed from 
an order of the district court for Hall County, Nebraska, which 
directed that postjudgment interest be paid to plaintiffs 
(property owners). 

This court had previously affirmed the judgment of the 
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district court which reduced the valuation of the property . 
owners’ real property for the tax years 1979 and 1981 to 
$1,200,000. See Richman Gordman v. Board of Equalization, 
215 Neb. 379, 338 N.W.2d 761 (1983) (Richman Gordman I). 

The record discloses that following our decision in Richman 
Gordman I, the property owners filed a motion in the district 
court for Hall County, Nebraska, requesting the court to order 
the county to refund to the property owners taxes paid for the 
years 1979, 1980, and 1981 on a valuation in excess of 
$1,200,000 and to further enter an order requiring the Board of 
Equalization of Hall County, Nebraska, to pay interest on the 
refund. The trial court denied prejudgment interest to the 
property owners but ordered that the county board of 
equalization pay to the property owners postjudgment interest 
by reason of the provisions of Neb. Rev. Stat. § 45-103 (Reissue 
1984): Section 45-103 reads as follows: “Interest on all decrees 
and judgments for the payment of money shall be from the date 
of the rendition thereof . . . .” (Emphasis supplied.) 
Unfortunately for the property owners, the decree entered by 
the district court in Richman Gordman I was not for the 
payment of money but, rather, was a decree which reduced the 
value of the property for the years in question. There was no 
evidence before the district court, nor is there any evidence 
before this court on appeal, that any taxes were ever in fact paid 
or that Hall County is obligated to make any refund to the 
property owners. In effect, the state of the record is such that 
were we to determine that the property owners were entitled to 
receive interest pursuant to § 45-103, we would be rendering an 
advisory opinion. That we choose not to do. See, Ellis v. 
County of Scotts Bluff, 210 Neb. 495, 315 N.W.2d 451 (1982); 
American Fed. of S., C. &M. Emp. v. State, 200 Neb. 171, 263 
N.W.2d 643 (1978). The judgment of the district court is 
therefore reversed and remanded with directions to dismiss. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 

HASTINGS, J., concurring in the result. 

While I agree with the result reached by the majority in this 
case, I believe that its opinion may be misleading. 

That opinion cites the general statute relating to interest on 
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judgments “for the payment of money,” Neb. Rev. Stat. 

§ 45-103 (Reissue 1984), and then goes on to say: 
Unfortunately for the property owners, the decree entered 
by the district court in Richman Gordman I was not for 
the payment of money but, rather, was a decree which 
reduced the value of the property for the years in question. 
There was no evidence before the district court, nor is 
there any evidence before this court on appeal, that any 
taxes were ever in fact paid or that Hall County is 
obligated to make any refund to the property owners. 

Technically, perhaps that last statement is correct. However, 
the record does disclose a motion filed by the plaintiffs which 
specifically requests an order of the court “{o]rdering a refund 
of the taxes paid for the year 1982 which were paid on a 
valuation in excess of One Million Two Hundred Thousand and 
No/100 Dollars ($1,200,000:00)” and “foJrdering the 
Defendants to pay interest on the taxes paid... .” The court’s 
journal entry sustaining the motion in part states that “the 
Plaintiffs-Appellants are entitled to interest upon the amount 
due as a refund from and after May 29, 1982... .” That 
language comes about as close to suggesting that the taxes had 
in fact been paid as could be expressed. Therefore, I do believe 
that the issue of interest entitlement under § 45-103 should not 
have been completely avoided. 

I do have a serious question as to whether a taxpayer is 
entitled to a refund on taxes paid without protest, at least, ona 
valuation later found to be excessive. As I read Neb. Rev. Stat. 
§§ 77-1510 and 77-1511 (Reissue 1981), it is the duty of the 
reviewing court on an appeal from the board of equalization, on 
a claimed excessive valuation, to determine the true valuation. 
This determination must then be certified to the county 
treasurer and to the officer charged with the duty of preparing 
the tax list. § 77-1511. The language of § 77-1510 leaves in my 
mind considerable doubt as to whether the court has any 
authority in this instance to order a refund of taxes or enter a 
money judgment. 

Finally, it seems to me, the majority opinion suggests that 
perhaps the district court could have ordered a refund of taxes, 
and, if it had, it would have been a judgment for the payment of 
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money and thereby qualified for interest under § 45-103. I do 
not agree. 

“ A state is not liable to pay interest on its debts, unless its 
consent to do so has been manifested by an act of its legislature, 
or by a lawful contract of its executive officers.’ ” Peterson v. 
State, 114 Neb. 612, 621, 209 N.W. 221, 224 (1926). Any waiver 
of a state’s sovereign immunity must be strictly construed. 
Catania v. The University of Nebraska, 204 Neb. 304, 282 
N.W.2d 27 (1979). | 

Astatute of the State of Kansas provides in substance that all 
judgments shall bear interest upon the date on which they are 
rendered. Kan. Stat. Ann. § 16-204 (1981). In Brown v. State 
Highway Commission, 206 Kan. 49, 476 P.2d 233 (1970), the 
plaintiff argued that because the legislature in 1929, with its 
enactment of Rev. Stat. § 68-419 (Supp. 1930), had waived the 
state’s immunity with respect to damages resulting from 
highway defects, it had, by implication, brought the state 
within the purview of the general interest statute. The Kansas 
court, in rejecting this argument, stated: 

A statute waiving immunity must be strictly construed, 
and the court has no right to enlarge the scope of the 
statute or to amend the law by judicial interpretation. 


The statute authorizing this action against the state 
highway commission expressly provides for payment of 
any judgment rendered in such case out of the highway 
fund. Nothing, however, is said about allowing interest on 
such a judgment, nor is there anything from which we can 
conclude that the legislature intended, by way of 
implication, to waive the state’s immunity from liability 
for interest. 

Td. at 50-51, 476 P.2d at 234-35. See, also, Myers v. Dept. of 
Crime Control & Pub. Safety, 67 N.C. App. 553, 313 S.E.2d 
276 (1984); City of Springfield v. Allphin, 82 Ill. 2d 571, 413 
N.E.2d 394 (1980). 

I find nothing in our statutes to indicate the conclusion that 
our Legislature intended, by way of implication, to waive the 
state’s immunity from liability for interest. Specifically to the 
contrary, Neb. Rev. Stat. § 77-1735 (Reissue 1981) provides in 
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the case of a taxpayer who has paid an invalid tax, such 
taxpayer is entitled to a judgment which “shall be rendered. .. 
with interest and such judgment shall be collected as in other 
cases.” (Emphasis supplied.) 

A further example of legislative intent is found in the section 
on eminent domain, whereby interest is specifically allowed 
under certain circumstances by Neb. Rev. Stat. § 76-711 (Cum. 
Supp. 1984). Two sections of the State Tort Claims Act, Neb. 
Rev. Stat. §§ 81-8,215 and 81-8,216 (Reissue 1981), make it 
quite clear that “the state shall be liable in the same manner, and 
to the same extent as a private individual under like 
circumstances,” and “costs shall be allowed in all courts to the 
successful claimant to the same extent as if the state was a 
private litigant, subject to the limitation of Neb. Rev. Stat. 
§ 24-329 (Reissue 1978).” 

The language of § 77-1510 in no way suggests that interest be 
allowed or that the state, or county, shall be liable to the same 
extent as a private individual or litigant. Having failed to 
employ such language, I conclude that the intendment of the - 
Legislature in this instance was that interest shall not be paid. 

If the Legislature feels it proper to provide for interest in 
cases such as this, it has only to institute appropriate legislation. 

BOSLAUGH and GRANT, JJ., join in this concurrence. 


STATE OF NEBRASKA EX REL. BOBBIE LINDA MARIE LAUGHLIN, 
APPELLANT, V. LARRY LEO HUGELMAN, APPELLEE. 
361 N.W.2d 581 


Filed February 8, 1985. No. 84-383. 


1. Child Custody: Paternity. Where it is determined that an individual is the natural 
parent, even though one may initially deny paternity, and thereafter establishes a 
familial relationship with the children, both emotional and financial, the 
question of which parent should have custody of the children should be 
determined on the basis of the best interests of the children. 

2. Modification of Decree: Child Custody. Where facts affecting the custody and 
best interests of children existing at the time of the decree awarding custody are 
not called to the attention of the court, and particularly in default cases, where 
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the issues affecting custody have not been fully tried, the court, upon a proper 
motion for modification, may consider all facts and circumstances, including 
those existing prior to and at the time of the judgment or decree, in making a 
subsequent determination of custody. 


Appeal from the District Court for Lancaster County: 
RoBERT R. Camp, Judge. Affirmed. 


Michael J. Elsken, for appellant. 
Laureen Van Norman, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANr, JJ. 


KRIvosHa, C.J. 

The appellant, Bobbie Linda Marie Laughlin, and the 
appellee, Larry Leo Hugelman, are the natural parents of 
minor twin children, born out of wedlock. Laughlin appeals 
from an order entered by the district court for Lancaster 
County, Nebraska, which granted to Hugelman the permanent 
custody of the twins, subject to Laughlin’s reasonable rights of 
visitation. Laughlin maintains that the district court’s order was 
erroneous because (1) there was no material change of 
circumstance such as would permit the court to change the 
custody of the children from the mother to the father and (2) the 
trial court erred in admitting into evidence testimony regarding 
proceedings held before the separate juvenile court of 
Lancaster County prior to the date on which the district court 
for Lancaster County determined that Hugelman was the 
putative father. We affirm the judgment of the district court. 

The record reflects that on March 4; 1980, Laughlin gave 
birth to twins. Hugelman apparently denied that he was the 
father of the children, and an action for paternity was 
subsequently commenced. Thereafter, on September 11, 1981, 
pursuant to a stipulation entered into between the parties, the 
district court entered an order finding that Hugelman was the 
natural father of the children and ordering him to pay a specific 
amount of child support. No specific finding was made in the 
order determining paternity as to who should have legal 
custody of the children. It would appear from the record that 
no evidence was introduced by either party regarding legal 
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custody and that the issue of custody was not considered by the 
court. 

The record does, however, disclose that sometime prior to 
September 11, 1981, a petition was filed in the separate juvenile 
court of Lancaster County, Nebraska, alleging that Laughlin 
neglected or refused to provide proper or necessary subsistence 
and medical care to her-children and that, upon inspection, the 
home was found to be dirty and unsanitary. The petition 
further alleged that the twins were found in a urine-soaked 
playpen, that there were flies on both children, and that they 
were malnourished. Laughlin admitted the allegations in the 
petition, and also admitted that she had neglected the children. 
The juvenile court accepted her admission as having a factual 
basis and declared the children neglected. The children were 
later returned to Laughlin’s custody, subject to supervision by 
the welfare department, and subject to certain conditions. At a 
later hearing the juvenile court found that the conditions of the 
order had not been met due to the fact that the twins had been 
placed in foster care from November 5, 1980, to early February 
1981. 

At a hearing on March 3, 1981, the juvenile court found the 
Laughlin children to be homeless and destitute and without 
proper support within the meaning of Neb. Rev. Stat. 
§ 43-202(2) (Reissue 1978), and once again placed them in 
foster homes. On May 5, 1981, the juvenile court found that the 
children should be returned to Laughlin, subject to the 
supervision of the welfare department. The supervision was 
discontinued and the juvenile court petition dismissed on July 
3, 1981. 

The evidence further discloses that after September 11, 1981, 
when Hugelman was declared to be the father of the children, 
he regularly exercised his right of visitation and paid all of the 
child support ordered, even during periods of time when he was 
not employed. On March 9, 1982, pursuant to a stipulation 
entered into between Laughlin and Hugelman, custody of the 
children was given to Hugelman, who had since married 
someone else. In September of 1983 Laughlin filed an 
application requesting that the twins be_ restored to her 
possession and that child support be modified to reflect new 
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employment obtained by Hugelman. Hugelman counter- 
claimed, alleging that it was in the children’s best interests to 
remain with him, and requested that he be granted permanent 
custody. On April 11, 1984, the district court granted 
permanent custody of the children to Hugelman, subject to 
Laughlin’s reasonable rights of visitation. 

Citing Cox v. Hendricks, 208 Neb. 23, 302 N.W.2d 35 (1981), 
Laughlin argues that in a paternity case a presumption exists _ 
favoring custody of a child born out of wedlock with the 
mother, absent the existence of a familial relationship between 
the child and the father. Laughlin then argues that because the 
father in this case denied paternity until the order of the court 
on September 11, 1981, he has not established such a familial 
relationship with the children and, hence, is not entitled to 
consideration for custody. We do not believe that to be the . 
correct view. The basis for our decision in Cox was to recognize 
that the traditional presumption granting custody of 
illegitimate children to the mother in all cases should be 
abandoned. We said in Cox at 28, 302 N.W.2d at 38: 

In a paternity action where paternity has been admitted 
and the natural father has demonstrated a familial 
relationship with the child and has fulfilled parental 
responsibilities of support and maintenance, the fact that 
the child was born out of wedlock should be disregarded, 
and custody and visitation of minor children should be 
determined on the basis of the best interests of the 
children. In determining with which of the natural parents 
the child shall remain, the standards set out in Neb. Rev. 
Stat. § 42-364 (Reissue 1978) are to be applied. 

The evidence is clear that from and after September 11, 1981, 
when it was determined that Hugelman was the father, he has 
maintained a familial relationship with the children, exercising 
his rights of visitation, and providing them with support and, at 
times, ahome and family. It seems to us that the better rule must 
be that where, as here, it is determined that an individual is the 
natural parent, even though one may initially deny paternity, 
and thereafter establishes a familial relationship with the 
children, both emotional and financial, the question of which 
parent should have custody of the children should be 
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determined on the basis of the best interests of the children. We 
believe, therefore, that no presumption as to custody exists in 
this case, and, instead, we are required to determine what is in 
the children’s best interests. While Hugelman did not at the 
outset admit he was the natural father, he met the test set out in 
Cox in all other respects once paternity was determined. 

When we examine the record to determine what is in the best 
interests of the children, it appears without serious question 
that leaving them with the father is indeed in their best interests. 
A review of the record discloses that, on the one hand, 
Hugelman is married, maintains stableemployment and a good 
home, and, by all accounts, loves the children. Two witnesses 
specifically testified that the children are affectionate toward 
him and that he treats them well. On the other hand, Laughlin 
herself testified that she has lived at six different residences in 
the last 3 years. By her own admission she is a rather poor 
housekeeper and, at the time of the trial, was living with a 
woman who had been declared incapacitated due to chronic 
drug and alcohol abuse. Additionally, the woman’s unmarried 
lover and the woman’s child were also living with Laughlin. 
While none of these factors, either standing alone or taken 
together, may be of such nature to find Laughlin unfit, when 
compared to the home offered by the father, they require us to 
find that placing custody of the children with the mother is not 
in the children’s best interests. 

Laughlin argues that unless there has been a substantial 
change in circumstances, the custody of the children should not 
be changed from her to the father. See Helgenberger v. 
Helgenberger, 209 Neb. 184, 306 N.W.2d 867 (1981). We believe 
that the argument fails for two reasons. In the first place, there 
is no indication that custody was ever initially determined by 
the court. There is, therefore, no issue regarding a change of 
custody as contemplated by the rule. While it is true that during 
a portion of the children’s young lives they have been in the 
physical custody of the mother, it is likewise true that at other 
times they have been in the physical custody of the father, or in 
foster care. The initial order determining paternity simply did 
not address the question of custody, and therefore it is difficult 
for us to see how it can be said that the court is modifying an 
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earlier custody order. 

The second reason why the argument has no merit is that no 
evidence regarding the best interests of the children was ever 
presented to the trial court when paternity was determined. 
When the paternity order was entered, it appears that the court 
was unaware that Laughlin had admitted that her children had 
previously been neglected. It is likely that had these matters 
been presented to the court and a dispute over custody of the 
children had arisen, Laughlin would not have been awarded the 
custody of the children in the first instance. Laughlin’s 
argument runs something to the effect that there is not a change 
in circumstance if the evidence discloses that the mother was 
deficient before she acquired physical custody of the children 
and remains equally deficient thereafter. Such an argument 
would totally ignore the best interests of the children and 
obviously could not be the rule to be followed by this court. In 
considering the best interests of the children, we are compelled 
to agree with the trial court and find that the best interests of the 
children require that they remain with the father. 

Laughlin’s other assignment of error is to the effect that the 
trial court erred in permitting evidence of the earlier juvenile 
proceedings to be admitted in the subsequent custody 
proceedings. In our view the evidence was clearly admissible in 
a case of this nature. In the case of Buchele v. Tuel, 204 Neb. 
641, 646-47, 284 N.W.2d 564, 568 (1979), a similar argument 
was advanced in a custody proceeding following the divorce of 
the parties. In rejecting that argument we said: 

The original decree awarding custody to Myron was 
concededly not a situation involving fraud, duress, or 
misrepresentation upon Debra; neither was it a default 
decree, as she was present and testified. [Citation 
omitted.] However, there was not total disclosure to the 
court of all factors relating to the awarding of child 
custody, specifically with regard to the living arrangement 
of Myron and the custody agreement based on the sex of 
the child. As we stated in Cline v. Cline, supra: “The 
judicial focus in cases such as this has been on what the 
trial court actually knew at the time of the entry of the 
custody decree and not on what the parties knew or should 
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have known which was not produced at the time of trial. 
This court has continually adhered to the principle that the 
best interests of the child are the governing considerations 
in determining custody. Modern authority supports the 
view that where facts affecting the custody and best 
interests of children existing at the time of the decree 
awarding custody are not called to the attention of the 
court, and particularly in default cases, where the issues 
affecting custody have not been fully tried, the court, 
upon a proper motion for modification, may consider all 
facts and circumstances, including those existing prior to 
and at the time of the judgment or decree, in making a 
subsequent determination of custody.’ (Emphasis 
supplied.) 


We can think of nothing more relevant for consideration by 


the court in attempting to determine what is in the best interests 
of the children than the proceedings which earlier had 
determined by Laughlin’s own admission that the children had 
been neglected. Certainly the manner in which Laughlin cared 
for the children prior to the present proceedings is extremely 
relevant, if not perhaps the most relevant evidence. The district 
court was correct in admitting into evidence the earlier 
proceedings in this case. 

For these reasons, therefore, the decision of the district court 
in awarding permanent custody of the minor children to the 
appellee, Larry Leo Hugelman, is affirmed. 


AFFIRMED. 


THOMAS E. MCLAUGHLIN, APPELLEE, V. SELF-INSURANCE 


SERVICES AND SWIFT & COMPANY, APPELLANTS. 
361 N.W.2d 585 


Filed February 8, 1985. No. 84-454. 


. Workmen’s Compensation: Appeal and Error. On appeal from an award of the 
Nebraska Workmen’s Compensation Court, this court does not reweigh the 
facts but accords to the findings of the compensation court the same force and 
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effect as a jury verdict in a civil case; the findings will not be set aside where they 
are supported by the evidence and are not clearly wrong. 

2. Workmen’s Compensation: Evidence. In testing the sufficiency of the evidence 
in a workmen’s compensation case, the successful party is entitled to have every 
controverted fact resolved in his favor and to receive the benefit of every 
inference which can be drawn from the evidence. 

3. Workmen’s Compensation: Words and Phrases. The “unexpected or 
unforeseen” requirement of an accident, as defined in Neb. Rev. Stat. 
§ 48-151(2) (Reissue 1984), is satisfied if either the cause was of an accidental 
character or the effect was unexpected or unforeseen. 

. The “suddenly and violently” element of an accident, as 

defined in Neb. Rev. Stat. § 48-151(2) (Reissue 1984), means not 

“instantaneously and with force” but, rather, an injury which occurs “at an 

identifiable point in time requiring the employee to discontinue employment and 

seek medical treatment.” 


Appeal from the Nebraska Workmen’s Compensation 
Court. Affirmed. 


Richard M. Dustin of Gaines, Otis, Haggart, Mullen & 
Carta, for appellants. 


Thomas FE. Dowd of Dowd, Fahey, Dinsmore & Hoffman, 
for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The defendant employer, Swift & Company, Omaha, 
Nebraska, and Self-Insurance Services, Shawnee Mission, 
Kansas, appeal from an award on rehearing of the Nebraska 
Workmen’s Compensation Court, which found that the 
plaintiff employee, Thomas E. McLaughlin, suffered injuries 
to his right elbow, right wrist, and right middle finger as the 
result of an accident arising out of and in the course of his 
employment, and granted him 20 3/7 weeks of temporary total 
disability compensation. Swift and Self-Insurance claim 
McLaughlin failed to sustain his burden of proving either that 
he was involved in an accident or that his injuries were the result 
of the event he describes. We affirm. 

McLaughlin, 28 years of age, had been employed by Swift 
for some 9 years. During all of this time he operated an 850 
Whizard knife, that is, a knife powered by a !/s-horsepower 
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motor which is attached to a cable suspended from the ceiling of 
the work area. The knife is used to trim fat off hams. One of the 
purposes of the motor seems to be to rotate and vibrate the 
knife. There was evidence that the Whizard knife produced 
minimal vibration and minimal torque. 

According to McLaughlin, as soon as he activated the knife 
on May 25, 1983, he realized that it had a bad cable, causing the 
knife to exert unusual stress and pressure. He reported this fact 
to his foreman, but he was told to continue with his work. After 
awhile, McLaughlin felt and heard something snap in his right 
elbow. He thereupon began to develop a soreness in his arm, 
and the two smaller fingers of his right hand began to go numb. 
He continued to use the knife a while longer, and then reported 
the matter to Swift’s nurse. During the approximately 2!/2 
hours that McLaughlin used the Whizard knife on May 25, 
1983, he processed between 1,000 and 1,250 hams, requiring 
approximately 10 arm movements per ham. McLaughlin’s 
elbow and finger symptoms continued, and he consulted a 
physician about them on June 3, 1983. On August 23, 1983, 
McLaughlin began to complain of a clicking sound and 
sensation in the middle finger of his right hand. The physician 
diagnosed an ulnar neuritis of the right elbow, that is, an 
inflammation with resultant tenderness of the ulnar nerve at the 
right elbow; a carpal tunnel syndrome of the right wrist, that is, 
an involvement with attendant pain of the median nerve at its 
wrist passage; and a stenosing tenosynovitis of the middle 
finger of the right hand, that is, a scarring in the sheath through 
which the tendon passes. The physician treated all these 
symptoms conservatively, but advised McLaughlin that if the 
symptoms in the fingers did not improve, consideration would 
have to be given to surgery. The surgery would move the ulnar 
nerve from its normal position under the medial epicondyle to a 
position over that bone. McLaughlin last saw his physician on 
October 18, 1983, and was released to return to work on 
October 24. 

The same physician and others in his office had treated 
McLaughlin previously because of pain in the right shoulder 
and arm on November 24, 1981, at which time the conditions 
were diagnosed as a cervical problem and a carpal tunnel 
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syndrome of the right wrist. While a child, McLaughlin also 
suffered a fracture of the right medial epicondyle, which 
resulted in a nonunion but which did not produce upper 
extremity symptoms until June of 1983. Inasmuch as the 
symptoms in 1983 were different from those manifested in 
1981, the physician was of the opinion that the conditions for 
which McLaughlin was treated in 1981 were not the same 
conditions for which he was treated in 1983. 

After being asked to assume that McLaughlin’s employment 
with Swift required “repetitive use of [McLaughlin’s] right arm 
and hand,” the physician testified, based on reasonable medical 
certainty, that although he did not know precisely what 
happened to McLaughlin while at work on May 25, 1983, the 
elbow, wrist, and finger conditions for which he treated 
McLaughlin in 1983 were related to the repetitive use of his right 
hand and arm required by his employment. 

A majority of the three-judge Workmen’s Compensation 
Court panel concluded that McLaughlin’s 1983 injury “is a 
product of an accident in the nature of repetitive trauma but not 
that it necessarily resulted from the vibration of the defective 
cable on the wizard [sic] knife.” 

We are committed to a standard of review which accords to 
the findings of the compensation court the same force and 
effect as a jury verdict in a civil case; the findings will not be set 
aside where they are supported by the evidence and are not 
clearly wrong. In short, we do not reweigh the facts on appeal. 
Smith v. Fremont Contract Carriers, 218 Neb. 652, 358 N.W.2d 
211 (1984); Doggett v. Brunswick Corp., 217 Neb. 166, 347 
N.W.2d 877 (1984). Further, in testing the sufficiency of the 
evidence, the successful party is entitled to have every 
controverted fact resolved in his favor and to receive the benefit 
of every inference which can be drawn from the evidence. 
Tranmer v. Mass Merchandisers, 218 Neb. 151, 352 N.W.2d 610 
(1984); Doty v. Aetna Life & Casualty, 217 Neb. 428, 350 
N.W.2d 7 (1984). 

With those standards firmly in mind we now turn our 
attention to the first assignment of error, which questions the 
sufficiency of the evidence to establish an accidental injury. 

Neb. Rev. Stat. § 48-151(2) (Reissue 1984) defines an 
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accident as “an unexpected or unforeseen injury happening 
suddenly and violently, with or without human fault, and 
producing at the time objective symptoms of an injury.” 

There is no question but that there were produced, on May 25 
and August 23, 1983, objective symptoms. We have said that 
the “unexpected or unforeseen” requirement is satisfied if 
either the cause was of an accidental character or the effect was 
unexpected or unforeseen. Sandel v. Packaging Co. of 
America, 211 Neb. 149, 317 N.W.2d 910 (1982). Sandel held 
that a “tennis elbow” resulting from nothing more than the 

. repeated arm and hand movements satisfied the unexpected or 
unforeseen requirement of an accident. The movements 
involved picking up, turning, and placing three pieces of 
corrugated cardboard 80 by 97 inches, 300 times per work shift, 
into a “slitter-scorer” machine. Sande/ further ruled that the 
“suddenly and violently” element meant not “instantaneously 
and with force” but, rather, an injury which occurs “at an 
identifiable point in time requiring the employee to discontinue 
employment and seek medical treatment.” Jd. at 158, 317 
N.W.2d at 916. In Tranmer v. Mass Merchandisers, supra, this 
court affirmed an award of compensation based on bilateral 
carpal tunnel syndromes caused by the placing of and securing 
of lids on filled baskets of merchandise and then lifting the 
baskets from one conveyor belt to another. 

Consequently, it cannot be said the compensation court was 
clearly wrong in finding that McLaughlin had met his burden of 
proving an accidental occurrence. Obviously, if a 2!/2-hour 
period required between 10,000 and 12,500 arm movements, 9 
years of such employment activity required an astronomical 
number of like movements. Neither was the compensation 
court clearly wrong in choosing to accept the physician’s 
reasonably certain medical opinion that the injuries were 
“related” to the repeated arm movements required by 
McLaughlin’s employment. 

The award of the compensation court being supported by 
findings of fact which are not clearly wrong, it is affirmed. 
Pursuant to the provisions of Neb. Rev. Stat. § 48-125 (Reissue 
1984), McLaughlin is allowed an attorney fee of $500 to be 
taxed as costs for the services of his attorney in this court. Smith 
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v. Fremont Contract Carriers, supra. 
AFFIRMED. 

CAPORALE, J., dissenting. 

I agree that this case is controlled by Sandel v. Packaging Co. 
of America, 211 Neb. 149, 317 N.W.2d 910 (1982), and its 
subsequent sub silentio application in Tranmer v. Mass 
Merchandisers, 218 Neb. 151, 352 N.W.2d 610 (1984). 
However, I thought at the time that Sandel was wrongly decided 
and continue to so think. Accordingly, I dissent in this case for 
the same reasons I dissented in Sandel. 

BOSLAUGH and HASTINGS, JJ., join in this dissent. 


STATE OF NEBRASKA, APPELLEE, V. HAROLD W. CRISP, APPELLANT. 
361 N.W.2d 544 


Filed February 8, 1985. No. 84-478. 


1. Confessions: Evidence. In order to be admissible a statement or confession must 
have been freely and voluntarily made, and must not have been extracted by any 
direct or implied promise or inducement, no matter how slight. 

2. Confessions. The determination of whether a statement was freely and 
voluntarily made necessarily turns on the totality of circumstances in any 
particular case. 

3. Confessions: Appeal and Error. A finding of the trial court that the statement of 
an accused was freely and voluntarily made will ordinarily not be set aside on 
appeal unless the finding is clearly erroneous. 

4. Confessions. An interrogating police officer’s promise to see what he could do 
for a suspect being questioned, who expressed a need for help because of his 
alcohol and drug addiction, is not such an inducement as to render the suspect’s 
statements involuntary. 


Appeal from the District Court for Douglas County: JOHN 
E. CLarK, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Victor Gutman, for appellant. , 


Paul L. Douglas, Attorney General, and Timothy E. Divis, 
for appellee. 
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KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

In this appeal defendant, Harold W. Crisp, argues that his 
felony first degree murder conviction should be reversed and 
vacated because the trial court erred in failing to suppress each 
and all of the statements he made to an Omaha police officer. 
The record does not sustain his assignment of error, and we 
accordingly affirm the conviction which resulted in a sentence 
of imprisonment for life, consecutive to any other sentence for 
which Crisp was already liable. 

The victim, Rose Mary Johanna Caples, was last seen alive at 
an Omaha bar on September 12, 1983. Her partially 
decomposed body was found on October 13, 1983, in a field 
behind an Omaha manufacturing plant. Subsequently, Officer 
James Wilson of the Omaha Police Department was assigned to 
investigate the death. As part of his investigation, Officer 
Wilson talked with defendant’s brother, Joseph Crisp. Joseph 
Crisp testified at trial that defendant had come to his house 
early one morning in mid-September of 1983, at which time 
defendant appeared frightened and intoxicated by drugs and 
alcohol, and said he thought he had killed someone and that he 
had to leave. Joseph Crisp noticed blood on defendant’s 
clothing and that defendant was driving a car which did not 
belong to him. The brother showed defendant how to get onto 
the Interstate to Chicago and parted with him at that point. 
Joseph Crisp did not see defendant again until after the latter’s 
arrest. 

Mary Flowers, who lived with Joseph Crisp, testified that 
defendant came to their house around September 13, 1983, and 
told her he thought he had stabbed a woman when he was 
attempting to steal her purse and her car. Ms. Flowers noticed 
blood on the defendant’s hands and that he had with him a large 
brown purse which he emptied, displaying money, 
identification and other papers, and a wallet. Defendant used 
the money in the purse to buy drugs before leaving for Chicago. 

A store owner from Iowa testified that on September 13, 
1983, in the early morning hours, he discovered defendant 
burglarizing his store. The car he identified as driven by 
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defendant was found to have belonged to the victim. 

On October 20, 1983, Officer Wilson traveled to Fairhope, 
Alabama, to interview defendant, who had been arrested there 
on unrelated charges. Before the interview began, Officer 
Wilson advised defendant of his Miranda rights. During their 
conversation, defendant informed Officer Wilson that he had 
recently attempted suicide at the Alabama jail, and repeatedly 
told Officer Wilson that he needed help, an observation 
defendant was to repeat at later meetings with Officer Wilson. 
Officer Wilson testified he told defendant he would “talk to the 
county attorney as far as having his defense people get him 
evaluated or whatever,” and that he would see “what I [Wilson] 
could do as far as getting psychiatric help given to him, 
conferring with the county attorney, I would do what I could.” 
Defendant testified that Officer Wilson said he (defendant) 
“would get help.” Although the record does not tell us what, if 
anything, the county attorney may have done, it does reflect 
that Officer Wilson did in fact tell the county attorney that 
defendant wanted help. 

During the October 20 interview, defendant made a 
statement to Officer Wilson about robbing the victim. After 
completion of that statement defendant was again advised of . 
his Miranda rights, and Officer Wilson then obtained 
defendant’s tape-recorded statement. In this tape-recorded 
statement defendant said he had escaped from the Douglas 
County jail work release program and that he had stolen the 
victim’s car so that he could leave town. He admitted striking 
the victim and throwing her body out of the car, but did not 
admit killing her. Defendant reiterated that he was high on 
alcohol and drugs during the altercation and that he needed 
help. 

The following day defendant was flown back to Omaha, 
accompanied by Officer Wilson. Before leaving the airport in 
Fairhope, Officer Wilson again read the Miranda rights to 
defendant. However, Officer Wilson did not interrogate 
defendant during the air trip. 

Upon arriving in Omaha defendant was transported to 
police headquarters. Defendant informed Officer Wilson that 
he wanted to give another statement, and defendant was once 
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again advised of his Miranda rights. In this statement defendant 
admitted killing the victim but later refused to allow this 
statement to be tape-recorded. 

Prior to trial, a hearing was held on defendant’s motion to 
suppress each and all of the statements he had made to Officer 
Wilson. The court found each of the statements to have been 
made freely and voluntarily, and further found that defendant 
had been properly advised of his Miranda rights and had 
knowingly and voluntarily waived those rights. The court then 
ruled the statements were admissible at trial. 

Defendant then waived a jury, and at the bench trial the 
statements at issue were admitted into evidence over his 
objection. 

Defendant contends that although he had been properly 
advised of his Miranda rights, his statements were nonetheless 
not freely and voluntarily given because he was improperly 
induced into making them by Officer Wilson’s promises to 
obtain the help which defendant needed. 

We have repeatedly said that in order to be admissible a 
statement or confession must have been freely and voluntarily 
made, and must not have been extracted by any direct or 
implied promise or inducement, no matter how slight. State v. 
Gonzales, 218 Neb. 43, 352 N.W.2d 571 (1984); State v. 
Mayhew, 216 Neb. 761, 346 N.W.2d 236 (1984); State v. Rife, 
215 Neb. 132, 337 N.W.2d 724 (1983); State v. Erks, 214 Neb. 
302, 333 N. W.2d 776 (1983); State v. Hunsberger, 211 Neb. 667, 
319 N.W.2d 757 (1982). The determination of whether a 
statement was freely and voluntarily made necessarily turns on 
the totality of circumstances in any particular case. State v. 
Rife, supra. A finding of the trial court that a statement of an 
accused was freely and voluntarily made will ordinarily not be 
set aside on appeal unless the finding is clearly erroneous. Id. 

We held in State v. Mayhew, supra, that a county attorney’s 
promise to recommend a concurrent sentence for the defendant 
in return for his confession constituted an improper 
inducement such as to render the statement inadmissible. In 
State v. Smith, 203 Neb. 64, 277 N.W.2d 441 (1979), we held 
that a police officer’s offer to attempt to have the defendant’s 
case transferred to juvenile court in return for his confession 
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was an improper inducement and rendered the defendant’s 
statement involuntary. In State v. Erks, supra, we noted that 
statements by police to the defendant that the court would be 
informed about whether the defendant cooperated with the 
investigation did not, in and of themselves, constitute improper 
inducements. We further noted that deception practiced by the 
police was not sufficient to make an otherwise valid confession 
inadmissible unless it was such as to produce a false or 
unworthy confession. We also stated that “[aJn interrogation 
tactic in which the police appear to befriend the defendant and 
are ‘on his side’ does not in itself render a confession 
involuntary.” 214 Neb. at 305, 333 N.W.2d at 779. We held in 
that case, however, that the defendant, being accused of a crime 
of a sexual nature, could have been influenced by indications 
that the police who sought help for him would also protect him 
and his family from embarrassment and that the trier of fact 
could find that confessions made in response to those 
inducements were not made voluntarily. 

In State v. Muenchau and Brown, 209 Neb. 552, 308 N.W.2d 
824 (1981), Judge Boslaugh in a single-judge opinion ruled that 
when a tangible benefit is offered in exchange for a confession, 
the confession must be suppressed. He then concluded that a 
promise by an interrogating officer to make the county 
attorney aware that defendant had cooperated by giving a 
statement was not such an inducement as to render the 
statement involuntary. He reasoned that the county attorney 
would know by the existence of the statement itself that the 
accused had cooperated and, therefore, no tangible benefit had 
been offered. 

The record in this case establishes that defendant did indeed 
tell Officer Wilson several times that he was addicted to alcohol 
and drugs and needed help. However, while these facts indicate 
that defendant may have been susceptible to improper 
inducement, there is nothing to indicate that Officer Wilson 
offered to get help for defendant in return for a confession. 
This is perhaps best illustrated by defendant’s own testimony on 
direct examination by his trial attorney: 

Q. Well, let me ask you this. Did he say you wouldn’t get 
any help unless you told him the truth? 
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A. No, he didn’t. He told me that I would get help; 
that he would see that I would get help, period. He 
kept on telling me this. 

Q. Well, did he indicate that if you didn’t cooperate with 
him, you wouldn’t get help? 
A. No, he didn’t. 

Q. Did you think that would happen? 
A. Say that again. 

Q. Did youthink that you had to tell him what was going 
on or you wouldn’t get any help? 
A. Yes, I did. 

Q. Why? 
A. Idon’treally know. I can’t answer that, because 
I don’t know. 
You just felt that way? 
A. I just felt that way. 

Considering the totality of the circumstances, we find that 
defendant was not improperly induced to give his statements to 
Officer Wilson. Although defendant let Officer Wilson know 
that he needed help, Officer Wilson did not offer a tangible 
benefit to him in return for-his confession. Officer Wilson told 
defendant only that he would do what he could to obtain help, 
but did not say that obtaining the statements was a condition to 
Officer Wilson’s trying to do what he could. At the most, 
Officer Wilson’s comments may have led defendant to believe 
that Officer Wilson had befriended him. That circumstance, in 
and of itself, is not enough to render defendant’s statements 
involuntary and inadmissible. 

The trial judge, having listened to testimony and observed 
the demeanor of the witnesses, determined that defendant gave 
his statements knowingly, freely, and voluntarily. It cannot be 
said that the trial court’s determination was clearly erroneous. 
We therefore affirm defendant’s conviction. 

AFFIRMED. 

WHITE and SHANAHAN, JJ., dissent. 
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STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION, 
RELATOR, V. R. SCOTT FITZKE, RESPONDENT. 
362 N.W.2d 19 


Filed January 23, 1985. No. 85-065. 
Original action. Judgment of disbarment. 


KrivosHA, C.J., © BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This matter was submitted upon the complaint against R. 
Scott Fitzke, made by the Committee on Inquiry of the Fifth 
Disciplinary District, and his voluntary surrender of license and 
consent to the entry of a disciplinary order against him. 

Upon due consideration, it is ordered by the court, based 
upon the charges described in the complaint and the 
respondent’s voluntary surrender of his license, waiver of 
disciplinary proceedings, and consent to the entry of an order 
of disbarment, that said R. Scott Fitzke be, and hereby is, 
disbarred effective January 23, 1985. 

JUDGMENT OF DISBARMENT. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION, 
RELATOR, V. LARRY R. FRANK, RESPONDENT. 
363 N.W.2d 139 


Filed February 15, 1985. No. 82-368. 
Original Action. Judgment of disbarment. 
Terry C. Dougherty, for relator. 
David L. Herzog, P-C., for respondent. 


KRIVOSHA, C.J., | BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 
This is an original proceeding in which the Nebraska State 
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Bar Association, relator, filed a formal showing in this court on 
December 29, 1983, suggesting conduct on the part of the 
respondent amounting to the practice of law at a time when he 
was under suspension as an attorney. 

The prior suspension mentioned above originated with the 
May 21, 1982, filing of formal charges of unprofessional 
conduct by the relator. An order suspending the respondent 
from the practice of law was entered by this court on July 15, 
1983. Those proceedings are found in State ex rel. NSBA v. 
Frank, 214 Neb. 825, 336 N.W.2d 557 (1983). 

That opinion sets forth the facts supporting such suspension. 
Generally, respondent, in handling a decedent’s estate, failed to 
file a timely federal estate tax return. In general, that dereliction 
of duty on the part of the respondent subjected the estate to 
penalties and interest of some $26,298.58. A settlement was 
made between the parties whereby the respondent was to pay 
the estate a total of $17,500 in installments. The record does not 
disclose the final disposition of that settlement. 

The opinion went on to state at 829, 336 N.W.2d at 560: 
“However, when the respondent first realized his mistake in 
missing the filing date, the return was only 2 months out of 
time. Instead of informing his client of the error, respondent 
intentionally embarked upon a program of deception and 
misrepresentation for a period of approximately 2 years.” : 

Another factor made much of during oral argument was the 
fact that respondent earlier, and on the 17th day of June 1982, 
had been suspended from the practice of law for failure to pay 
the required annual dues for the year 1982. An October 12, 
1982, letter from respondent’s counsel, addressed to the clerk of 
this court, enclosed a check in payment of those dues and a 
request for reinstatement. By that time, and in December of 
1981, charges had been filed with the Committee on Inquiry of 
the Second Disciplinary District, resulting in the 
earlier-mentioned suspension. This court, on November 16, 
1982, denied the application for reinstatement. 

Counsel then filed a motion for reconsideration on 
November 17, 1982. For reasons which are not apparent from 
the record, that motion was not denied, nor the check returned, 
until February 4, 1983. However, the fact remains that 
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respondent, or at least his counsel of record, was fully aware of 
the suspension and denial of the motion for reconsideration. 
Additionally, the respondent himself was fully aware of that 
suspension. He had no information that would justify his belief 
that he had been reinstated, other than comments from his 
counsel that a check for his dues had been sent together witha 
request for reinstatement. He was fully aware of his continuing 
suspension when told by his attorney on November 17, 1982, 
that his request for reinstatement had been denied and that an 
additional pleading asking for reconsideration had been filed. 

It is somewhat difficult to understand just what all of this 
information has to do with the present charge. However, it 
seemed very important to the respondent at the hearing before 
the referee and at oral argument in this court. Perhaps it was an 
attempt at demonstration of extenuating circumstances. We do 
not see it that way. 

The present charge originated with a showing filed in this 
court on December 29, 1983, by the Counsel for Discipline. The 
showing recites the facts of the two previous suspensions. 
Additionally, it alleges activity on the part of the respondent 
amounting to the practice of law during the month of December 
1983 while he was still under suspension. 

The activity on the part of the respondent consisted of work 
done in connection with the estate of his grandfather. His uncle, 
Robert Bevins, a resident of Kansas, was named as the personal 
representative. Apparently, all that was necessary was a 
determination of inheritance tax. The uncle requested 
respondent’s help. 

The petition, various voluntary appearances, and the order 
determining and assessing inheritance tax were all prepared by 
the respondent. Additionally, he obtained the signatures of the 
county attorneys of both Boone and Washington Counties. He 
prepared and personally signed an affidavit of mailing notice 
which recites that he was the attorney for Robert Bevins. He 
appeared before the county judge for Washington County and 
obtained his approval of, and signature on, the order 
determining and assessing the inheritance tax. 

We believe it is so obvious as to eliminate the need for the 
citation of authorities that a proceeding to determine an 
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inheritance tax in an estate proceeding constitutes the practice 
of law, the respondent’s statement to the contrary 
notwithstanding. Even he agreed that in his 7 or 8 years of 
practice he had learned a few things in connection with estate 
proceedings and some of that knowledge “was infused into 
that” (preparation of the legal documents). 

Respondent insists that it was really his uncle that was 
handling the proceedings and he simply acted as a delivery boy 
in transmitting the papers to the court in order to save his uncle 
a trip to Nebraska during extremely bad weather. 

Although denying that he accepted any compensation from 
his uncle in doing the work requested of him, he stated: “The 
estate hasn’t been closed yet. At the time the estate was spened I 
received $200 from my uncle.” The decedent died on March 20, 
1983, and therefore that fee would have to have been received 
during the time respondent was under suspension. 

Neb. Rev. Stat. § 7-101 (Reissue 1983) provides in part that 
no person shall practice [law] as an attorney . . . by 
drawing pleadings or other papers to be signed and filed 
by a party, in any court of record of this state, unless he 
has been previously admitted to the bar by order of the 
Supreme Court of this state. No such paper shall be 
received or filed in any action or proceeding unless the 
same bears the endorsement of some admitted attorney, or 
is drawn, signed, and presented by a party to the action or 
proceeding. 

It should be obvious that one who is suspended from the 
practice of law is no longer an “admitted attorney.” 

We believe it is one thing for a lay person to engage in the 
unauthorized practice of law and thereby subject himself or 
herself to criminal penalties, and quite another situation where 
one who has been bound by oath to comply with the Code of 
Professional Responsibility nevertheless completely ignores the 
order of this court suspending him from practice. 

The result we reach in this case is in accord with that of State 
ex rel. NSBA v. Thierstein, 218 Neb. 603, 357 N.W.2d 442 
(1984), in which an order of disbarment following an act of 
practicing law during a period of suspension was entered on 
November 1, 1984. 


PETERSON v. GERING IRR. DIST. 275 
Cite as 219 Neb. 275 


It is therefore ordered that Larry R. Frank be, and hereby is, 
disbarred forthwith. 
JUDGMENT OF DISBARMENT. 


DOLAN PETERSON ET AL., APPELLANTS, V. GERING [IRRIGATION 
DISTRICT ET AL., APPELLEES. 
363 N.W.2d 141 


Filed February 15,1985. No. 83-366. 


1. Irrigation Districts: Waters. The principal purpose for the organization of an 
irrigation district is to furnish water for irrigation to all landowners within the 
district upon fair and equitable terms and conditions. 

. In deciding what is just and equitable in determining water 
apportionment, the size of the tract, the elevations of possible points of delivery, 
the topography and the nature of the soil, the location and availability of 
alternative or additional sources of water supply, and the comparative 
advantages and disadvantages to the landowner and the irrigation district should 
all be considered. 


Appeal from from the District Court for Scotts Bluff 
County: RosBertT O. Hippe, Judge. Affirmed. 


Dennis L. Arfmann, for appellants. 


Steven C. Smith of Van Steenberg, Brower, Chaloupka, 
Mullin & Holyoke, for appellees. 


KRivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

This case arises out of a controversy concerning the delivery 
of irrigation water by the defendant Gering Irrigation District 
(hereinafter defendant) to the plaintiffs’ land. Three directors 
of the irrigation district were joined as additional parties to the 
suit. 

The plaintiffs, Dolan and Arlene Peterson and Greg and 
Ann Peterson, own approximately 230 acres of land in Scotts 
Bluff County, Nebraska. The land is a rectangular tract which 
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lies adjacent to and north of the defendant’s canal. The land 
slopes generally from the south to the north. The highest 
elevation on the plaintiffs’ land is 98.00 feet. 

In a prior case between these same parties, the plaintiffs 
obtained a writ of mandamus which required the defendant 
district “to deliver unto relator’s land at the 98.00 level, which is 
the high point of relator’s land, that volume of water to which 
the relator’s land is legally entitled... .” 

This action was commenced to enjoin the defendants from 
interfering with the plaintiffs’ irrigation distribution system. 
The petition alleged: that the defendants had wrongfully 
removed an irrigation distribution box plaintiffs had built upon 
their land and that the defendants had wrongfully entered 
plaintiffs’ land to construct a device to measure the flow of 
water. The defendants filed a counterclaim seeking an order 
requiring the plaintiffs to remove an irrigation distribution box 
they had installed. The defendants also sought determination 
of the parties’ rights and obligations concerning the 
construction, placement, and elevation specifications of the 
plaintiffs’ distribution box and of its own measuring devices. In 
their reply and answer to defendants’ counterclaim, plaintiffs 
alleged they were not receiving delivery of their proper, legal, 
and statutory amount of water. Plaintiffs also asked for a 
determination of the relative rights and obligations of the 
parties. 

After hearing the evidence and viewing the premises, the trial 
court found that the defendant was properly delivering 
irrigation water to the plaintiffs’ land and that the plaintiffs 
were not entitled to an injunction, and enjoined the plaintiffs 
from interfering with the measurement and delivery of 
irrigation water to the plaintiffs’ land. 

There are many conflicts in the evidence. Since this is an 
action in equity, it is reviewed de novo by this court. Northport 
Irr. Dist. v. Jess, 215 Neb. 152, 337 N.W.2d 733 (1983). Where 
the evidence is in conflict, we give consideration to the fact that 
the trial court observed the witnesses and their manner of 
testifying and accepted one version of the facts rather than the 
opposite. 

There is no contention in this case that the plaintiffs did not 
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receive their fair allotment of irrigation water. The evidence is 
that during the growing season in question, the plaintiffs did 
not request delivery of all of the water to which they were 
entitled. The principal issue in this case is whether the defendant 
should be required to deliver water to the plaintiffs’ land at a 
higher surface elevation. 

The record shows that irrigation water is supplied from the 
defendant’s canal and to the plaintiffs’ land through a turnout 
consisting of a 12-inch metal pipe with a slide gate or headgate 
over the open end which permits the defendant to control the 
flow of water from the canal onto the plaintiffs’ land. 

The plaintiffs have installed several different receiving 
structures at the turnout over the years. The first receiving 
structure was a steel box; its purpose was to collect the water 
received from the canal and channel the water into the 
plaintiffs’ irrigation system. Since that time, the plaintiffs have 
removed and installed several different concrete receiving 
structures. The plaintiffs have used a number of different 
irrigation methods, ranging from gravity to a sophisticated 
mechanical system known as a “Lockwood HydraLinear.” 

In June of 1981 the defendant installed a measuring device 
known as a “Cipolletti weir” at the turnout on the plaintiffs’ 
land. Water now flows from the canal through the turnout into 
a 9- by 8- by 4-foot concrete structure. The water contained in 
this structure is the “weir pool.” Water flows out of the weir 
pool through the weir, which is a metal plate with a U-shaped or 
trapezoidal opening. The opening in the weir plate or blade is 
approximately 3 feet wide and 2 feet deep, with a vertical scale 
affixed to the blade near the opening. As water flows through 
the weir, it is possible to determine the volume of water by 
reading the scale. In order to get an accurate reading, water 
must fall over the weir blade into a basin with a lower elevation. 
The difference in elevation between the flow line of the weir and 
the floor of the receiving basin must be at least .2 feet. If there is 
no fall, any reading on the scale is simply that of immobile or 
backed-up water. Currently, the elevation or flow line of the 
weir blade is 98.18 feet. 

After the weir was installed the defendant determined that 
the elevation of the floor of the plaintiffs’ receiving structure or 
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basin was above the high point of the land. Because water 
flowed directly over the weir blade into the receiving structure, 
it was impossible for the water to fall the necessary .2 feet in 
order to be accurately measured. When the plaintiffs refused to 
alter their receiving structure, the defendant removed it. The 
plaintiffs have now installed a new receiving structure. 

The plaintiffs contend that they are entitled to receive water 
at an elevation higher than the high point of the land. In order 
for this to be accomplished, the defendant would have to raise 
the elevation of the weir blade and place structures or “checks” 
in the canal so as to raise the level of the water in the canal. The 
plaintiffs contend there is not enough “head,” or force, when 
the water enters their land for gravity irrigation to be successful. 
Specifically, the plaintiffs point to a remote portion of land east 
of the turnout, and referred to as station 3800, which has an 
elevation of 97.7 feet. 

The defendants, on the other hand, contend that it is their 
duty only to deliver water at the elevation of the high point of 
the land, that plaintiffs can successfully irrigate with water 
delivered at that elevation, and that to deliver the water at a 
higher level would jeopardize the canal. 

At the time of trial the plaintiffs irrigated with the 
hydralinear, and also gravity irrigated using gated pipe. To 
remove silt from the water before its use by the hydralinear, the 
plaintiffs constructed two “settling ponds,” or pits, near the 
turnout. The water was then pumped from the pits through 
underground pipes from the settling ponds to structures called 
“risers” on the plaintiffs’ land. The hydralinear would travel up 
and down the field attaching itself to the risers, from which it 
would draw water for irrigation. In order to reach land not 
traveled by the hydralinear, the plaintiffs channeled water 
through gated pipes. 

Dolan Peterson testified that many times the hydralinear 
system would shut down automatically because there was not 
sufficient water with which to operate. He further testified that 
there were also periods during which there was not sufficient 
water to gravity irrigate. 

Kevin Prior, an engineer, testified as an expert witness for the 
plaintiffs. It was his opinion that the plaintiffs could properly 
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irrigate their land if the weir blade were raised to an elevation of 
99.5 feet and the canal were checked to an elevation of 100.45 
feet. 

On the other hand, the defendants’ evidence was that the 
plaintiffs can properly irrigate their land with water delivered at 
an elevation of 98.00 feet. Walter L. Trimmer, an irrigation 
engineer employed by the Lockwood Corporation, and who 
designed the pipeline used with the hydralinear on the Peterson 
land, testified that the minimum requirement for the defendant 
was to deliver water to the plaintiffs’ land at a water surface 
elevation of 98.00 feet. 

Larry McCaslin, an engineer called as an expert witness by 
the defendants, testified that water “delivered to the high point 
of the land, not above but to the high point of the land, would 
be satisfactory and would be acceptable practice in this case.” 
Evidence introduced by the defendants, in the form of daily 
water reports kept by the Gering Irrigation District, showed 
that on numerous occasions throughout the irrigation season in 
which plaintiffs complained they were not receiving a proper 
delivery of water, the plaintiffs’ receiving pits were flooded so 
that the weir could not measure the amount of water being 
delivered because the plaintiffs were actually backing up water 
into the canal. It was the defendants’ contention at oral 
argument that “the problems of Mr. Peterson are of his own 
making.” 

Testimony by the expert witnesses makes it clear that the 
matter cannot be considered with reference to the plaintiffs’ 
land alone. The original design and construction of the canal 
was for delivery of water at the surface elevation of the land and 
not at some point above that elevation. If the Gering Irrigation 
District were required to raise the plaintiffs’ weir, the capacity 
of the canal would not allow the district to consistently deliver 
to the plaintiffs the water to which they are entitled without 
building a check in the canal. Furthermore, the district would 
be required to place checks at other locations throughout the 
district and raise the elevation of the banks of the canal. These 
changes would not only be costly but would make the canal 
susceptible to damage or overflow in periods of high waters, 
rains, etc., and also produce a shortage of water at the end of 
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the canal. 

“The principal purpose for the organization of an irrigation 
district is to furnish water for irrigation to all the landowners 
within the district upon fair and equitable terms and 
conditions.” State ex rel. Blome v. Bridgeport Irr. Dist., 205 
Neb. 97, 103, 286 N.W.2d 426, 431 (1979). In Blome the 
question presented was how many points of water delivery were 
reasonably required on any given tract of land. This court held 
that such a determination must be made on a case-by-case basis: 

The traditional concept that each tract of land is different 
is particularly significant here. The size of the tract; the 
elevations of possible points of delivery; the topography 
and the nature of the soil; the location and availability of 
alternative or additional sources of water supply; and the 
comparative advantages and disadvantages to the 
landowner and the irrigation district should all be 
considered in determining what is just and equitable in 
each case. 
Td. at 106, 286 N.W.2d at 432. 

We believe the record sustains a finding that the defendant 
district is delivering water to the plaintiffs’ land in a fair and 
equitable manner. The expert witness McCaslin testified that it 
is in line with practical agricultural practices for irrigation water 
to be delivered at the elevation of the high point of the land. 
Once there, as long as the proper quantity is delivered, it is no 
longer the district’s responsibility but, rather, the irrigator’s 
responsibility to move the water to any other point on the land. 

The placement of the weir at the high point of plaintiffs’ land 
permits the defendant to comply with its statutory duty to 
measure the water flowing from its canals. Neb. Rev. Stat. 
§ 46-260 (Reissue 1984). Although it is not impossible to do so, 
the evidence indicates that to raise the weir would hamper 
defendant’s further duty to provide plaintiffs with the amount 
of water to which they are entitled. Neb. Rev. Stat. § 46-231 
(Reissue 1984). The plaintiffs are receiving their proper 
appropriation of water, and the evidence is that their field can 
be successfully irrigated by gravity with water delivered at the 
elevation of the high point of their land. It cannot be denied that 
the plaintiffs would benefit, as would many other farmers, if 
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the water were delivered at a higher surface elevation. However, 
neither can it be denied that, under the facts of this case, the 
plaintiffs are being furnished water upon fair and equitable 
terms and conditions. See Blome, supra. See, also, State, ex rel. 
Clarke, v. Gering Irrigation District, 109 Neb. 642, 192 N.W. 
212 (1923); Farmers & Merchants Irrigation Co. vy. 
Brumbaugh, 81 Neb. 641, 116 N.W. 512 (1908). 
The judgment is, therefore, affirmed. 
AFFIRMED. 


DOLAN PETERSON ET AL., APPELLANTS, V. GERING IRRIGATION 
DISTRICT, APPELLEE. 
363 N.W.2d 145 


Filed February 15, 1985. No. 83-542. 


1. Summary Judgment. Summary judgment is appropriate where the moving 
party establishes that there is no genuine issue of material fact and that he is 
entitled to judgment as a matter of law. 

. In considering a motion for summary judgment, the court views the 
evidence in the light most favorable to the party against whom it is directed, 
giving that party the benefit of all favorable inferences that may be drawn 
therefrom. 

3. Irrigation Districts: Political Subdivisions. An irrigation district properly 
organized under the statutes is a political subdivision. 

4. Irrigation Districts: Political Subdivisions Tort Claims Act. Actions against an 
irrigation district are governed by the Nebraska Political Subdivisions Tort 
Claims Act, Neb. Rev. Stat. §§ 23-2401 et seq. (Reissue 1983). 

5. Irrigation Districts: Political Subdivisions Tort Claims Act: Claims. A notice of 
a possible future “claim” against an irrigation district under Neb. Rev. Stat. 
§ 46-160 (Reissue 1984) does not satisfy the requirements of Neb. Rev. Stat. 
§ 23-2404 (Reissue 1983). 


Appeal from the District Court for Scotts Bluff County. 
RoBeErT O. Hippe,- Judge. Affirmed. 


Dennis L. Arfmann, for appellants. 


Steven C. Smith of Van Steenberg, Brower, Chaloupka, 
Mullin & Holyoke, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 
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BOSLAUGH, J. 

This is a companion case to case No. 83-366, decided today. 
The cases were consolidated for argument in this court. 

The essential facts concerning the disputes between the 
parties are stated in case No. 83-366. 

In this case the plaintiffs sought to recover alleged damages 
to their crops, totaling $33,009.87, for the defendant’s failure to 
properly deliver water during the 1981 growing season. 

On July 24, 1981, the plaintiffs submitted a document 
Irrigation District. The claim alleged that the defendant was 
liable for damages resulting from its failure to deliver water 
pursuant to Neb. Rev. Stat. § 46-160 (Reissue 1984). No action 
was taken on this “claim.” Subsequently, on June 22, 1982, 
plaintiffs filed a petition alleging the same in the district court 
for Scotts Bluff County. After numerous motions and 
amendments to the pleadings, the trial court, on May 26, 1983, 
sustained defendant’s motion for summary judgment on the 
grounds that there was no issue as to any material fact and that 
the claim was not filed pursuant to the Nebraska Political 
Subdivisions Tort Claims Act. The plaintiffs have appealed. 

The issues on appeal are whether (1) the Gering Irrigation 
District is a political subdivision; (2) plaintiffs’ “claim” 
satisfied the requirements for filing under the Nebraska 
Political Subdivisions Tort Claims Act, Neb. Rev. Stat. 
§§ 23-2401 et seq. (Reissue 1983); and (3) the plaintiffs were 
entitled to an additional 6 months within which to file a claim 
pursuant to the Nebraska Political Subdivisions Tort Claims 
Act. 

Summary judgment is appropriate where the moving party 
establishes that there is no genuine issue of material fact and 
that he is entitled to judgment as a matter of law. In considering 
a motion for summary judgment, the court views the evidence 
in the light most favorable to the party against whom it is 
directed, giving that party the benefit of all favorable inferences 
that may be drawn therefrom. Bruyninga v. Nuss, 216 Neb. 
801, 346 N.W.2d 245 (1984). 

As to the first issue, we believe that it is clear that the Gering 
Irrigation District is a political subdivision. In Wight v. 
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McGuigan, 94 Neb. 358, 360, 143 N.W. 232, 233 (1913), 
overruled on other grounds 117 Neb. 841, 223 N.W. 132 (1929), 
this court said: “It has previously been declared by this court 
that an irrigation district properly organized under the statute is 
a public corporation. It is a political subdivision . .. .” As such, 
actions against an irrigation district are governed by the 
Nebraska Political Subdivisions Tort Claims Act, which 
provides that “no suit shall be maintained against such political 
subdivision on any tort claim except to the extent, and only to 
the extent, provided by this act.” § 23-2401. 
Section 23-2404 provides: 

All tort claims under this act shall be filed with the 
clerk, secretary, or other official whose duty it is to 
maintain the official records of the political subdivision, 
or the governing body of a political subdivision may 
provide that such claims may be filed with the duly 
constituted law department of such subdivision. It shall be 
the duty of the official with whom the claim is filed to 

_ present the claim to the governing body. All such claims 
shall be in writing and shall set forth the time and place of 
the occurrence giving rise to the claim and such other facts 
pertinent to the claim as are known to the claimant. 

The time constraints within which to file a tort claim are 
governed by § 23-2416, which provides in part: “Every claim 
against a political subdivision permitted under this act shall be 
forever barred, unless within one year after such claim accrued, 
the claim is made in writing to the governing body.” It is 
plaintiffs’ contention that they did file a claim; therefore, the 
next issue to be considered is whether plaintiffs’ “claim” 
satisfied the requirements for filing under this act. 

The record shows that on July 24, 1981, the plaintiffs served 
board of the Gering Irrigation District. The document began: 

YOU ARE HEREBY GIVEN NOTICE pursuant to 
46-160 R.R.S. Neb. 1943 that Dolan N. Peterson and 
Arlene Peterson, husband and wife, and Greg Peterson 
and Ann Peterson, husband and wife, as owners and 
purchaser under contract do hereby inform you that you 
have failed to deliver water by reason of negligence or 
omission of duties and responsibilities of the District and 
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that such individuals shall hold such district liable for 
whatever damages may result as a result of failure to 
deliver water as required by the laws of the State of 
Nebraska. 
(Emphasis supplied.) The document contained no statement as 
to the amount of damage or loss sustained by the plaintiffs, nor 
did it allege that such damage or loss had occurred. In a sworn 
affidavit the president of the Gering Irrigation District stated 
that “the Board at all times considered the document as a notice 
filed pursuant to the provisions of Section 46-160, R.R.S. 
1943.” Section 46-160 states that an irrigation district is liable in 
damages for negligence in delivering or failure to deliver water; 
provided, however, that the chairman of the board of directors 
of the district is served with written notice within 30 days after 
such negligent acts are committed. 

Despite plaintiffs’ characterization of the document as a 
“claim,” it made no demand against the district; rather, it only 
alerted the district to the possibility of a claim. In Jn re Estate of 
Feuerhelm, 215 Neb. 872, 341 N.W.2d 342 (1983), this court 
considered whether a “STATEMENT OF CLAIM” filed 
against an estate was a claim within the limitations of Neb. Rev. 
Stat. § 30-2485 (Reissue 1979). The court distinguished a notice 
from a claim, stating at 875, 341 N.W.2d at 344-45: 

The suggested “claim” demonstrates further deficiency. 
Although the language of Thompson’s individual claim 
did alert the personal representative to the possibility of a 
claim by the trust, Thompson’s claim did not contain a 
demand by the trust upon the estate for satisfaction of any 
obligation. Mere notice to a representative of an estate 
regarding a possible demand or claim against an estate 
does not constitute presenting or filing a claim under 
§ 30-2486. If notice were accorded the stature of a claim, 
the resultant state of flux and uncertainty would frustrate 
and avoid the purpose and objectives of the nonclaim 
statute. 

The remaining issue in this appeal is whether the plaintiffs 
were entitled to an additional 6 months within which to file a 
claim pursuant to the Nebraska Political Subdivisions Tort 
Claims Act. As relevant here, § 23-2416 provides: 

(2) If aclaim is made or filed under any other law of 
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this state and a determination is made by a political 
subdivision or court that this act provides the exclusive 
remedy for the claim, the time to make a claim and to 
begin suit under this act shall be extended for a period of 
six months from the date of the court order making such 
determination or the date of mailing of notice to the 
claimant of such determination by the political 
subdivision, if the time to make the claim and to begin suit 
under this act would otherwise expire before the end of 
such period. The time to begin suit under this act may be 
further extended as provided in subsection (1) of this 
section. 

On November 4, 1982, a demurrer was sustained on the basis 
that the defendant was a political subdivision. The plaintiffs 
were given 20 days to amend their petition, and in the failure 
thereof the action would be dismissed. Thereafter, the plaintiffs 
amended their petition twice, but did not allege a cause of 
action other than in tort. Neither did plaintiffs file a claim 
pursuant to the tort claims act. On May 26, 1983, summary 
judgment was granted for the defendant on essentially the same 
grounds. 

In its first order of November 4, 1982, the trial court 
determined that the act provided the exclusive remedy for the 
plaintiffs under the pleadings in this case. Section 23-2416 
mandates: “[T]he time to make a claim and to begin suit under 
this act shall be extended for a period of six months from the 
date of the court order making such determination... .” 
Contrary to plaintiffs’ argument, the statute does not obligate 
the court to make a finding that the time to make a claim has 
been extended. Rather, it was within the plaintiffs’ right to 
make such a claim; having failed to do so, their action was 
barred. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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JERRY BIRKEL, APPELLANT, V. HASSEBROOK FARM SERVICE, INC., 
A CORPORATION, APPELLEE. 
363 N.W.2d 148 


Filed February 15, 1985. No. 83-529. 


1. Breach of Contract: Damages. In an action for breach of a contract, a wronged 
party may recover damages when, at entering a contract, a wrongdoer had 
reason to know the damages which would probably result from a breach or when 
gauiaecs are the kind which naturally follow a breach. 

. Awronged party in a contractual dispute may recover any loss, 

injury, or expense incurred in reasonable efforts to minimize his injury. 


Appeal from the District Court for Butler County: WILLIAM 
H. Norton, Judge. Reversed and remanded for a new trial. 


Vard R. Johnson of Broom and Johnson, for appellant. 


Donald R. Witt and Diane Bevans Carlson of Baylor, Evnen, 
Curtiss, Grimit & Witt, for appellee. 


Krivosna, C.J., HASTINGS, SHANAHAN, and GRANT, JJ., and 
McCown, J., Retired. 


SHANAHAN, J. 

Jerry Birkel appeals his judgment for damages in the amount 
of $15,940 entered after a jury’s verdict in the district court for 
Butler County against Hassebrook Farm Service, Inc. Birkel, 
sued Hassebrook for damages arising out of the purchase and 
installation of a grain storage and drying bin. We reverse and 
remand for a new trial. 

Birkel farms 445 acres on which he produces corn, milo, 
beans, and alfalfa. From 1955 through 1977 Birkel used a 
500-bushel batch dryer to dry grain and then stored the grain in 
three storage units on his farm. These storage units held 
approximately 40,000 bushels. In 1978, in an effort to upgrade 
his operations, Birkel contacted Hassebrook about a new dryer 
and storage bin with an auxiliary auger system to transfer grain 
from the new dryer to existing storage bins on Birkel’s farm. 
Birkel signed contracts for the new equipment replacing his 
present drying system. Hassebrook took Birkel’s old dryer as a 
trade-in on the new equipment. The contracts expressly 
required that the new dryer, bin, and auger be installed in a 
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“workmanlike manner.” Installation was completed in 1978. 

In the spring of 1980, after using the new equipment for 
nearly 2 years, Birkel detected problems in the recently installed 
facilities and found spoiled grain in the storage bins. In August, 
Birkel hired additional labor in a salvage operation to sort the 
good grain from the spoiled. Although he could not salvage 600 
bushels of grain, Birkel salvaged the balance of the grain and 
sold the salvaged grain. He incurred a total grain loss of 
$17,092.71. 

Testimony established that Hassebrook had failed to rivet 
part of the dryer apparatus to the concrete floor of the new 
facility. Such failure to securely fasten parts of the drying 
system was characterized as “bad workmanship,” according to 
witnesses at trial. On the other hand, Hassebrook attributed 
Birkel’s loss to poor grain management. 

The court would not admit evidence about the cost of 
Birkel’s efforts to salvage the unspoiled grain. Also, Birkel 
attempted to present evidence that an alternative or substitute 
grain-drying facility was necessary in his farm operations until 
the defective drying and storage system purchased from 
Hassebrook was replaced. One of Birkel’s expert witnesses, 
Larry VonFossen, a specialist in agricultural engineering and 
storage facilities, was asked whether Birkel would have 
additional operating costs to the farm if the defective 
installation deprived Birkel of a dryer and storage facility. The 
critical part of the question asked VonFossen follows: 

Q. Mr. VonFossen, in regard to Mr. Birkel’s situation 
with this bin, the drying unit and the storage units, if Mr. 
Birkel was deprived of the use of this for a year, a season at 
atime, would he have additional cost to replace this bin, 
operating costs? 

[Hassebrook’s attorney]: I object to the question. It is 
calling for an opinion for which there is insufficient 
foundation. It is also calling for an opinion regarding 
recovery of damages that is not recoverable under 
Nebraska law, therefore it is irrelevant and immaterial. 


THE COURT: Sustained. 
[Birkel’s attorney]: We would move to make an offer of 
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proof, Your Honor. 


[Birkel’s attorney]: Comes now the plaintiff and as an 
offer of proof, tenders to the Court that if this witness 
were allowed to answer, he would answer that the 
plaintiff, Jerry Birkel, has continuing costs of drying 
equipment for drying his annual yield of corn until this bin 
is repaired. 

In addition thereto, he has lost storage facilities because 
he does not have an adequate dryer on the premises. 

[Hassebrook’s attorney]: I renew my objection. It is 
calling for an opinion for which there is insufficient 
foundation, and also to request for an opinion on damage 
which is not recoverable under Nebraska laws, and 
therefore is irrelevant and immaterial. 

THE COURT: I will sustain it. 

The trial court refused to give Birkel’s tendered instruction 
on incidental and consequential damages due to Hassebrook’s 
breach of contract. The jury returned a verdict for Birkel in the 
amount of (1) $12,140 for damages to buildings and equipment 
and (2) $3,800 for damages to grain. 

On appeal Birkel argues that he should have been allowed to 
adduce evidence concerning his additional costs in obtaining 
alternative drying and storage facilities, after Hassebrook’s 
breach of the installation contract. Birkel also argues that he 
should have been permitted to present evidence regarding the 
expenses incurred for labor and rental equipment in salvaging 
the unspoiled grain in mitigation of damages. We believe that 
the trial court should have allowed Birkel’s evidence about 
expenses in obtaining alternative drying and storage facilities as 
a substitute for the malfunctioning grain storage and drying 
bin. Failure to admit such evidence is reversible error. 

We note that Hassebrook argues Birkel’s offer of proof is 
insufficient because there is nothing about “additional costs.” 
Rule 103(1)(b) of the Nebraska Evidence Rules contains: 

(1) Error may not be predicated upon a ruling which 
admits or excludes evidence unless a substantial right of 
the party is affected, and: 
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(b) In case the ruling is one excluding evidence, the 
substance of the evidence was made known to the judge by 
offer or was apparent from the context within which 
questions were asked. 

Neb. Rev. Stat. § 27-103 (Reissue 1979). Rule 103(1)(b) provides 
that only the substance of the excluded testimony must be 
disclosed in an offer of proof. Further, if the substance of the 
evidence is apparent from the context in which the question is 
asked, an offer of proof is not necessary. Sherman County 
Bank v. Kallhoff, 205 Neb. 392, 288 N.W.2d 24 (1980). The 
question asked the expert witness clearly indicates that Birkel’s 
expert, if permitted, would have testified that Birkel had 
sustained additional costs in obtaining alternative drying and 
storage facilities. However, the substance of the evidence from 
Birkel’s expert witness was readily apparent from the nature 
and context of the question. An offer of proof was superfluous 
under the circumstances. 

Hassebrook’s objection to the testimony of Birkel’s expert 
witness was predicated on relevancy, namely, additional cost of 
operation is not a proper item of damages recoverable, and, 
therefore, is irrelevant. 

As a general rule, a party injured by a breach of contract is 
entitled to recover all damages which are reasonably certain and 
which are naturally expected to follow the breach. Midlands 
Transp. Co. v. Apple Lines, Inc., 188 Neb. 435, 197 N.W.2d 
646 (1972). As § 347 of the Restatement (Second) of Contracts 
(1981) states at 112: 

Subject to the limitations stated in §§ 350-53, the 
injured party has a right to damages based on his 
expectation interest as measured by 

(a) the loss in the value to him of the other party’s 
performance caused by its failure or deficiency, plus 

(b) any other loss, including incidental or 
consequential loss, caused by the breach, less 

(c) any cost or other loss that he has avoided by not 
having to perform. 

The requirement of foreseeability of damages limits 
recovery. The necessity of foreseeability in damages had its 
genesis in the landmark case of Hadley v. Baxendale, 9 Ex. 341, 


290 219 NEBRASKA REPORTS 


156 Eng. Rep. 145 (1854), now a keystone in contract law. 
Section 351 of the Restatement, supra, incorporates 
foreseeability as a factor in determining damages recoverable: 

(1) Damages are not recoverable for loss that the 
party in breach did not have reason to foresee as a 
probable result of the breach when the contract was made. 

(2) Loss may be foreseeable as a probable result of a 
breach because it follows from the breach 

(a) inthe ordinary course of events, or 

(b) as a result of special circumstances, beyond the 
ordinary course of events, that the party in breach had 
reason to know. 

(3) Acourt may limit damages for foreseeable loss by 
excluding recovery for loss of profits, by allowing 
recovery only for loss incurred in reliance, or otherwise if 
it concludes that in the circumstances justice so requires in 
order to avoid disproportionate compensation. 

Id. at 135. 

Under the principles of reasonable certainty and natural 
consequence of a breach of contract, as set forth in Midlands 
Transp. Co. v. Apple Lines, Inc., supra, and in view of the 
Restatement (Second) of Contracts, in an action for breach of a 
contract a wronged party may recover damages when, at 
’ entering a contract, a wrongdoer had reason to know the 
damages which would probably result from a breach or when 
damages are the kind which naturally follow a breach. In the 
case at hand, Hassebrook can hardly argue it was unaware that 
Birkel would have to find alternative facilities in the event that 
the purchased and installed facilities failed. Further, given the 
nature of Birkel’s operations known to Hassebrook, it cannot 
be seriously maintained that Birkel’s expenses in finding 
alternative drying and storage facilities are not an element of 
damage contemplated when the contract was entered or did not 
naturally follow from Hassebrook’s breach of contract. Also, 
we note Olson v. Pedersen, 194 Neb. 159, 231 N.W.2d 310 
(1975), wherein this court held that a wronged party in a 
contractual dispute may recover any loss, injury, or expense 
incurred in reasonable efforts to minimize his injury. 

Because we reverse for a new trial on the question of 
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damages, we need not address Birkel’s argument concerning 
recovery of damages attributable to the salvage operations. If 
properly presented in the action, salvage costs may, likewise, be 
recoverable. See Olson v. Pedersen, supra. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


KENNETH DRINKWINE, APPELLEE AND CROSS-APPELLANT, V. DAVID 
FLEBBE ET AL., MEMBERS OF THE NEBRASKA STATE PERSONNEL 
BOARD; JAN PIEPER, DIRECTOR, STATE DEPARTMENT OF 
PERSONNEL, ET AL., APPELLANTS AND CROSS-APPELLEES. 

363 N.W.2d 152 


Filed February 15, 1985. No. 83-688. 


1. Termination of Employment: Employment Contracts. The device of 
discharging an employee and later reinstating the employee without backpay 
cannot be used to avoid employment provisions limiting employee suspensions 
without pay. 

2. Administrative Law: Employment Contracts. The Nebraska State Personnel 
Board does not have authority to ignore the provisions of a union contract, 
approved by the Legislature, between employees and another state agency. 


Appeal from the District Court for Lancaster County: MARK 
J. FUHRMAN, Judge. Affirmed in part, and in part reversed. 


Paul L. Douglas, Attorney General, and Sharon M. 
Lindgren, for appellants. 


Beverly Evans Grenier of Steven D. Burns, PC., for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


GRANT, J. 

This is an appeal from an order of the district court for 
Lancaster County modifying a decision of the Nebraska State 
Personnel Board (hereinafter Board). The Board had ordered 
reinstatement of a discharged correctional officer without 
backpay. The district court affirmed the reinstatement of the 
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employee but modified the Board’s order by awarding backpay 
for the period in excess of 15 days during which the employee 
was out of work, and awarded an attorney fee. We affirm in 
part and reverse in part the order of the district court. 

The plaintiff-appellee, Kenneth Drinkwine, was a 
correctional officer at the Lincoln Correctional Center, a 
facility operated by the Department of Correctional Services 
(hereinafter Department). On February 1, 1982, he refused to 
work the position to which he had been assigned. He was 
relieved of duty without pay, pending disciplinary action. On 
February 5, 1982, he received notice of termination of his 
employment, effective February 2, 1982, with 2 weeks’ pay in 
lieu of further notice. Drinkwine filed a grievance requesting 
reinstatement and backpay. His grievance was denied by the 
head of the Department and by the state Director of Personnel. 
He appealed the denial to the Board. The Board found that the 
Department had deprived Drinkwine of his due process rights 
by not providing a hearing to allow Drinkwine the oppor- 
tunity to present mitigating circumstances, and ordered 
reinstatement. The Board, however, awarded no backpay. 
Drinkwine appealed the denial of backpay to the district court, 
naming the members of the Board, the Director of Personnel, 
and the Department as defendants. In his appeal Drinkwine 
claimed that his union contract with the Department limited 
“suspension without pay” to 15 days. The district court agreed, 
and awarded “back pay for that period of his enforced leave of 
absence which is in excess of fifteen (15) working days that he 
was without work from February 1, 1982, until September 1, 
1982.” The court also taxed costs and attorney fees to 
defendants. Defendants appeal, alleging three assignments of 
error. 

Defendants’ first assignment of error sets out that “[t]he 
district court improperly interpreted the portion of the contract 
in dispute.” They allege that the plaintiff was never “suspended 
without pay,” but was “dismissed” pending appeal. Brief for 
Appellants at 7. The distinction cannot stand, on close analysis. 

Different jurisdictions take different positions in considering 
the distinction, if any, between suspension without pay and 
discharge and reinstatement without backpay. We feel the better 


DRINKWINE v. FLEBBE 293 
Cite as 219 Neb. 291 


view is that set forth in Millan v. Morris View, 177 N.J. Super. 
620, 427 A.2d 605 (1981). In that case an employee was 
discharged for insubordination. After a hearing before the Civil 
Service Commission, the employee was ordered reinstated 
without backpay after a 6-month suspension because the 
commission found that her actions did not warrant dismissal. A 
New Jersey statute limited suspensions without pay to 6 
months. However, the commission’s order, because it was — 
rendered a year and a half after the employee’s discharge, 
resulted in a net loss of pay of 18 months. “Hence, the practical 
effect of the Commission’s ruling, no pay for the entire period 
until reinstatement, is equivalent to suspension for 18 months.” 
Id. at 624, 427 A.2d at 606-07. The New Jersey court 
determined that the commission “lacks authority to ignore the 
clear mandate of the statutory provision limiting suspension to 
a six-month period.” Jd. at 625, 427 A.2d at 607. In this case, 
although Nebraska does not have a statute on the point, neither 
the Department, the personnel director, nor the Board had the 
authority to ignore the clear agreement, set out in Pankwine! s 
union contract, limiting suspensions to 15 days. 

Thus, in the instant case, the Board is limited by the contract ° 
between Drinkwine’s union and the Department to imposing 
suspensions without pay for 15 days or less. The effect of 
reinstatement without backpay is to suspend Drinkwine for 7 
months without pay, in violation of the union contract. We hold 
that the device of discharging an employee and later reinstating 
the employee without backpay cannot be used to avoid 
employment provisions limiting employee suspensions without 
pay. The district court’s award of backpay for the period over 15 
days is correct and is affirmed. An opposite result would allow 
the Department to avoid its responsibilities under the contract 
with the union and to impose a suspension without pay of more 
than 15 days through wrongful discharge and reinstatement. 

Defendants’ second assignment of error is that the trial court 
improperly limited the discretion of the Board. Defendants 
argue that the union contract provision limiting suspensions is 
binding only upon the Department, not upon the Board, and 
that it cannot be read to limit the Board in fashioning an 
appropriate remedy. The Board, they suggest, is governed only 
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by statutes and by its own regulations. We do not agree. 

State agencies are authorized to enter into collective 
bargaining agreements by Neb. Rev. Stat. § 48-837 (Reissue 
1984). Any agreements negotiated pursuant to that section 
must be approved by the Legislature. The contract in dispute 
was approved by the Legislature as required (L.R. 191, 87th 
Leg., Ist Sess., May 28, 1981). It cannot reasonably be said that 
the state can allow one of its agencies to enter a contract and 
allow another agency reviewing disputes arising out of that 
contract to ignore it. The Legislature’s approval of the contract 
negated any argument that any arm of the state is not bound by 
it. The Board is therefore bound by the contractual provision 
limiting suspensions without pay to 15 days. Within the limits 
of that contract and its own regulations, the Board is free to 
fashion an appropriate remedy. 

The final assignment of error is that the trial court should not 
have awarded attorney fees because the state’s position was 
substantially justified. Neb. Rev. Stat. § 25-1803 (Cum. Supp. 
1984) provides that attorney fees shall be awarded to a 
prevailing party and against the state unless the state’s position 
was “substantially justified.” On cross-appeal Drinkwine 

argues that he should have been allowed to make a showing of 
attorney fees pursuant to Neb. Rev. Stat. § 25-1804 (Cum. 
Supp. 1984). The court awarded $500 attorney fees without 
such a showing. 

We need not reach either contention because, as provided in 
Neb. Rev. Stat. § 25-1807 (Cum. Supp. 1984), the sections set 
out above are applicable only to “legal and administrative 
proceedings initiated after July 17, 1982.” The grievance in this 
action was presented to the superintendent of the Lincoln 
Correctional Center on February 26, 1982. The denial of the 
grievance was appealed to the Director of Personnel on April 2, 
1982, and to the State Personnel Board on June 7, 1982. The 
proceeding was clearly initiated prior to the effective date of the 
act. We therefore cannot base an award of attorney fees on that 
statute. Absent statutory authority or uniform practice, we 
cannot award attorney fees. Quinn v. Godfather’s Investments, 
217 Neb. 441, 348 N.W.2d 893 (1984). 

The award of attorney fees is reversed. The judgment of the 
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district court in all other respects is affirmed. 
AFFIRMED IN PART, AND IN PART REVERSED. 


IN RE GUARDIANSHIP OF TERRY G. GRIESS. 

MINDY GRIESS, PERSONAL REPRESENTATIVE OF THE ESTATE OF 
TERRY G. GRIESS, DECEASED, APPELLANT, V. DALE J. BLACK AND 
WESTERN SURETY COMPANY, APPELLEES. 

362 N.W.2d 65 


Filed February 15, 1985. No. 83-731. 


Appeal from the District Court for Nance County: JOHN C. 
WHITEHEAD, Judge. Affirmed. 


Thomas A. Wagoner, for appellant. 
Philip T. Morgan of Morgan & Morgan, for appellee Black. 


KRIVOSHA, C.J., WHITE, and SHANAHAN, JJ., and McCown, 
J., Retired, and BuckLeEy, D.J. 


PER CURIAM. 

This matter involves a conservator’s accounting and 
distribution of funds to a protected person. On the claimant’s 
appeal to the district court, the county court judgment was 
affirmed. See Neb. Rev. Stat. §§ 30-1601 (Cum. Supp. 1984) 
and 24-541.06 (Cum. Supp. 1982). Upon our review of the 
record made in the county court, we find no error. The 
judgment of the district court is affirmed. 

AFFIRMED. 
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NC + Hysrips, A NEBRASKA CORPORATION, APPELLANT, V. 
GROWERS SEED ASSOCIATION, A TEXAS CORPORATION, APPELLEE. 
363 N.W.2d 362 


Filed February 15, 1985. No. 83-852. 


1. Garnishment. Garnishment is a legal, not equitable, remedy unknown at 
common law and is a purely statutory remedy. Being in derogation of common 
law, garnishment statutes are strictly construed and demand compliance with all 
prerequisites before any remedy is available under such statutes. 

2. ____. Through garnishment in aid of execution a garnishee becomes a 
“stakeholder” or custodian holding a fund, credit, or property belonging to one 
or the other of the parties to a lawsuit producing the judgment for which 
execution is sought. 

3. ____. Garnishment in aid of execution is an incident to a judgment or an 
ancillary procedure whereby a judgment creditor seeks to collect a judgment by 
reaching a judgment debtor’s property in the hands of a third party. 

. If a garnisher is dissatisfied with a garnishee’s answer but does not 

controvert or traverse the answer given, the garnishee’s answer is the only filed 

pleading containing allegations or statements about property, funds, or credits 
of a judgment debtor, a solitary pleading which is taken as true and conclusive. 


Appeal from the District Court for Lancaster County: 
DonaLD E. EnpaAcortr, Judge. Affirmed. 


Terry R. Wittler of Cline, Williams, Wright, Johnson & 
Oldfather, for appellant. 


J. Scott Paul of Boland, Mullin & Walsh, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
and GRANT, JJ. 


SHANAHAN, J. 

NC+, a corporation, appeals the judgment of the district 
court for Lancaster County releasing and discharging Steven 
Bruce Booker, on behalf of certain Underwriters at Lloyd’s, 
London, a garnishee, on account of NC +’s failure to file an 
application for determination of liability as provided in Neb. 
Rev. Stat. § 25-1030 (Cum. Supp. 1984). We affirm. 

On November 3, 1981, NC+ obtained a judgment for 
$86,638.88 against Growers Seed Association for damages 
resulting from a breach of warranty in a sale of contaminated 
hybrid sorghum seed purchased by NC+. A summons in 
garnishment was served on Booker on May 17, 1982, and on 
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June 8 Booker filed his “Answers to Garnishment 
Interrogatories and Response to Summons in Garnishment.” 
In his answers to NC +’s interrogatories, Booker admitted 
existence of insurance policies in the form of a “Seedsmen’s 
Errors and Omissions, Claims Made Indemnity policy.” A copy 
of the policy was attached to Booker’s answers. One of the 
interrogatories and the answer by Booker were as follows: 
Did any of the policies referred to in your answer [to the 
interrogatories] ... provide coverage for this incident? .. .. 

ANSWER: Yes. 

In further response to the Summons in Garnishment 
and the Interrogatories of NC + Hybrids, the Garnishee 
shows to the Court that there is no debt owing or other 
obligation owed by the Garnishee to the judgment debtor 
nor is it in possession of any property of the judgment 
debtor; that all obligations arising by virtue of a certain 
Seedsmen’s Errors and Omissions, Claims Made 
Indemnity policy [attached] . . . were complied with by the 
execution of the Proof of Loss [attached] .. . by the 
judgment debtor on September 15, 1981 and the issuance 
of the corresponding check [attached] . . . to the judgment 
debtor on September 23, 1981. 

Booker attached to his answers a photostatic copy of Booker’s 
check dated September 23, 1981, and payable to Growers Seed 
in the amount of $13,380.80. The check to Growers Seed bore 
the endorsement: 
In complete accord and satisfaction of the obligations of 
Underwriters’ signatories to Lloyd’s Certificate No. 25 R 
23263 for the claim of Growers Seed Association arising 
out of NC + Hybrids, a Nebraska corporation v. Growers 
Seed Association, a Texas corporation, District Court of 
Lancaster County, Nebraska - Docket No. 337, Page 001. 
Booker’s check was endorsed by Growers Seed. Booker 
concluded his answer to the interrogatories with the prayer: 
“(H]aving fully answered the Summons in Garnishment and 
Garnishment Interrogatories, the Garnishee prays that the 
garnishment proceedings . . . be dismissed... . .” 
NC + took no further action in the garnishment proceedings 
until August 19, 1983, approximately 1 year and 3 months after 


298 219 NEBRASKA REPORTS 


Booker’s answers to interrogatories had been served and filed, 
when NC + filed a request for production of documents. On 
August 30 Booker moved for discharge as a garnishee on the 
basis of § 25-1030: 

If the garnishee appears and answers and his or her 
disclosure is not satisfactory to the plaintiff, or if he or she 
fails to comply with the order of the court, by delivering 
the property and paying the money owing into court, or 
giving the undertaking required in section 25-1029, the 
plaintiff may file an application within twenty days for 
determination of the liability of the garnishee. The 
application may controvert the answer of the garnishee, 
or may allege facts showing the existence of indebtedness 
of the garnishee to the defendant or of the property and 
credits of the defendant in the hands of the garnishee. The 
answer of the garnishee, if one has been filed, and the 
application for determination of the liability of the 
garnishee shall constitute the pleadings upon which trial 
of the issue of the liability of the garnishee shall be had. If 
the plaintiff fails to file such application within twenty 
days, the garnishee shall be released and discharged. 

NC + on September 7 requested leave to file an application 
for determination of Booker’s liability. The district court denied 
NC +’s request and discharged Booker from the garnishment 
proceedings, ruling that NC + had failed to file its application 
within the time prescribed by § 25-1030. Further, the district 
court held that filing an application within the specific time 
limit of § 25-1030 was mandatory and that it had no discretion 
to permit filing an application outside the statutorily specified 
time. 

As assignments of error, NC+ claims that the trial court 
erred (1) in holding that a garnisher’s failure to file an 
application for determination of garnishee’s liability bars a 
challenge to legal conclusions contained in the garnishee’s 
answers to interrogatories and (2) in abusing its discretion by 
refusing to allow the garnisher to file an application to 
determine liability outside the 20-day limit found in § 25-1030. 
NC + asserts: 

NC + is not dissatisfied with the facts as set forth in the 
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answers to interrogatories filed by Lloyd’s. It simply 
disputes the legal conclusion contained in them that the 
settlement discharged all of Lloyd’s’ [Booker’s] 
responsibility to Growers and hence, NC +. NC+ should 
not be required to file any kind of a pleading or 
application to have this legal question determined by the 
court. 
Brief for Appellant at 7. 

When asked to interpret a statute, the Supreme Court must 
determine and give effect to the purpose and intent of the 
Legislature as ascertained from the entire language of the 
statute considered in its plain, ordinary, and popular sense. It is 
our duty to discover, if possible, legislative intent from the 
statute itself. Adkisson v. City of Columbus, 214 Neb. 129, 333 
N.W.2d 661 (1983). The Supreme Court, in construing a 
statute, looks to the objects to be accomplished, the evils and 
mischief sought to be remedied, or the purposes to be served, 
and places upon the statute a reasonable or liberal construction 
which will best effect its purpose rather than one which will 
defeat it. Mitchell v. Douglas County, 213 Neb. 355, 329 
N.W.2d 112 (1983). Further, effect must be given, if possible, to 
all the several parts of a statute. No sentence, clause, or word 
should be rejected as meaningless or superfluous if it can be 
avoided. It is not within the province of this court to read 
meaning into a statute that is not warranted by legislative 
language; neither is it within the province of the court to read 
anything plain, direct, and unambiguous out of a statute. State 
ex rel. Douglas v. Herrington, 206 Neb. 516, 294 N.W.2d 330 
(1980). 

The first issue is whether an answering garnishee is entitled to 
be released and discharged from the garnishment if the 
garnisher does not file an application for determination of 
liability within the time specified in § 25-1030. 

Garnishment is a legal, not equitable, remedy unknown at 
common law and is a purely statutory remedy. See, 
Christiansen v. Moore, 184 Neb. 818, 172 N.W.2d 620 (1969); 
Beggs v. Fite et al., 130 Tex. 46, 106 S.W.2d 1039 (1937). Being 
in derogation of common law, garnishment statutes are strictly 
construed and demand compliance with all prerequisites before 
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any remedy is available under such statutes. Shevin v. 
Venderbush Company, 280 Mich. 499, 273 N.W. 780 (1937); 
Liberty Loan Corp. & Affiliates v. Eis, 69 Wis. 2d 642, 230 
N.W.2d 617 (1975). 

Through garnishment in aid of execution a garnishee 
becomes a “stakeholder” or custodian holding a fund, credit, 
or property belonging to one or the other of the parties to a 
lawsuit producing the judgment for which execution is sought. 
Russell v. Lau, 30 Neb. 805, 47 N.W. 193 (1890); Bank & S. Co. 
v. Katz, 146 Ohio St. 297, 65 N.E.2d 708 (1946). Garnishment 
in aid of execution is an incident to a judgment or an ancillary 
procedure whereby a judgment creditor seeks to collect a 
judgment by reaching a judgment debtor’s property in the 
hands of athird party. As a stranger to the proceedings in which 
a judgment has been obtained, a garnishee is normally an 
innocent third party exposed to inconvenience and hazards or 
expense of extended litigation. State ex rel. Bagnell Inv. Co. v. 
Luten, 647 S.W.2d 539 (Mo. 1983); Beggs v. Fite et al., supra. 

In view of the nature of garnishment demanding an 
expeditious disposition of proceedings, it is reasonable that the 
Nebraska Legislature sought to protect a garnishee from often 
unnecessary and sometimes oppressive litigation. See DeSuno 
v. Safeco Ins. Co. of America, 118 Ariz. 553, 578 P.2d 634 
(1978). To achieve prompt disposition the Legislature has 
specified a relatively short time for counteraction by a 
judgment creditor or garnisher in the event of any 
dissatisfaction with a garnishee’s disclosure contained in 
answers to interrogatories, namely, a written application filed 
within 20 days in order to determine liability where a garnishee’s 
answers negate a debt, property, or credit due the judgment 
debtor from the garnishee. 

In the application the garnisher may controvert or traverse 
the garnishee’s response or may allege facts demonstrating that 
the garnishee owes a debt to the judgment debtor or that the 
garnishee holds property or a credit of the judgment debtor. By 
the application the garnisher frames the issue: Does the 
garnishee owe a debt to the judgment debtor or hold property, 
funds, or credits of a judgment debtor? The answers of the 
garnishee and the controverted answers or factual allegations in 
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the garnisher’s application constitute the pleading for 
disposition of the liability issue under § 25-1030. See Assurance 
Corp. v. Mitchell, 120 Colo. 531, 211 P.2d 551 (1949). Contrary 
to the interpretation suggested by NC +, § 25-1030 does not 
differentiate types of dissatisfaction requiring an application to 
determine liability or exonerating the garnisher from filing such 
application, that is, dissatisfaction with facts vis-a-vis 
dissatisfaction with conclusions. We are not at liberty to insert 
into § 25-1030 any language qualifying the dissatisfaction a 
garnishee may experience for dispensation from the statutory 
requirements. 

NC + points to a line of cases which relieve a garnisher from 
filing an application for determination of liability or traversing 
a garnishee’s answers given in response to interrogatories. Cf., 
Grain Dealers Mutual Insurance Company v. Quarrier, 175 So. 
2d 83 (Fla. App. 1965); Dunckelman Distributing Company, 
Inc. v. Hyde, 334 So. 2d 236 (La. App. 1976). However, those 
cases indicate that a garnisher’s counteraction is not necessary 
where a garnishee’s answers admit facts establishing a 
garnishee’s obligation to a judgment debtor. There could hardly 
be a more clear statement and categorical denial than the 
answer given by Booker: “[T]here is no debt owing or other 
obligation owed by [Booker] to the judgment debtor nor is 
[Booker] in possession of any property of the judgment 
debtor.” 

If a garnisher is dissatisfied with a garnishee’s answer but 
does not controvert or traverse the answer given, the garnishee’s 
answer is the only filed pleading containing allegations or 
statements about property, funds, or credits of a judgment 
debtor, a solitary pleading which is taken as true and 
conclusive. Coward v. Barnes, 232 Ark. 177, 334 S.W.2d 894 
(1960); Phelps v. Schmuck, 151 Kan. 521, 100 P.2d 67 (1940); 
Morris v. Beatty, 390 Ill. 568, 62 N.E.2d 478 (1945); Snyder 
Nat. Bank v. Pinkston, 219 S.W.2d 606 (Tex. Civ. App. 1949). 
Further, failure to proceed as required by § 25-1030 constitutes 
an abandonment or discontinuance of garnishment 
proceedings. See, State ex rel. Bagnell Inv. Co. v. Luten, supra; 
Martin v. Cullum et al, 144 Ga. App. 886, 243 S.E.2d 108 
(1978). 
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NC-+ contends that the district court abused its discretion 
and should have allowed NC+ to file an application for 
determination of liability outside the 20-day period set forth in 
§ 25-1030. For support NC + refers to Neb. Rev. Stat. § 25-822 
(Reissue 1979): “The court, or the judge thereof in vacation, for 
good cause shown, may extend the time for filing an answer or 
reply upon such terms as may be just.” In light of the language 
of § 25-1030, we cannot accept NC + ’s contention. Generally, a 
statute is not read as automatically requiring judicial 
construction. Where the words of a statute are plain, direct, and 
unambiguous, no interpretation is needed to ascertain the 
meaning. In the absence of anything to indicate the contrary, 
words must be given their ordinary meaning. Bachus v. 
Swanson, 179 Neb. 1, 136 N.W.2d 189 (1965). Section 25-1030 
is unambiguous, and interpretation is unnecessary in this case. 
As a general rule, the word shall is considered mandatory and is 
inconsistent with the idea of discretion. Moyer v. Douglas & 
Lomason Co., 212 Neb. 680, 325 N.W.2d 648 (1982). Because 
garnishment is a creature of statute, garnishment proceedings 
are necessarily governed by statutory provisions and 
specifications. Courts may not allow garnishment proceedings 
to follow any course other than that charted by the Legislature. 
DeSuno v. Safeco Ins. Co. of America, 118 Ariz. 553, 578 P.2d 
634 (1978). 

The judgment of the district court is affirmed. 

AFFIRMED. 
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1. Uniform Commercial Code: Sales: Warranty. The test for inclusion in or 
exclusion from the sales provisions of Neb. U.C.C. art. 2 (Reissue 1980) is not 
whether the contracts are mixed but, granting that they are mixed, whether their 
predominant factor, their thrust, their purpose, reasonably stated, is the 
rendition of service, with goods incidentally involved, or whether they are 
transactions of sale, with labor incidentally involved. 

. The existence of an express warranty depends upon the 

particular circumstances in which the language is used and read. A catalog 

description or advertisement may create an express warranty in appropriate 
circumstances. 


: . A warranty is express when the seller makes an 
affirmation with respect to the article to be sold, pending the agreement of sale, 
upon which it is intended that the buyer shall rely in making the purchase. 

. A positive statement of a seller of the condition of 
personal property made during negotiations for its sale which indicates an 
intention to be bound by the truth thereof, and which was so understood and 
relied upon by the other party, is an express warranty. 

5. Uniform Commercial Code: Breach of Warranty: Proof. To establish a breach 
of implied warranty of merchantability, there must be proof that there was a 
deviation from the standard of merchantability at the time of sale and that such 
deviation caused the plaintiff's injury. In order for the goods to be merchantable 
under Neb. U.C.C. § 2-314 (Reissue 1980), they must be at least such as are fit 
for the Orga purposes for which such goods are used. 

. Inorder for one to recover for a breach of an implied 

warranty of fitness, the purchaser must prove that (1) the seller had reason to 

know of the buyer’s particular purpose, (2) the seller had reason to know that the 
buyer was relying on the seller’s skill or judgment to furnish appropriate goods, 
and (3) the buyer, in fact, relied upon the seller’s skill or judgment. 


Appeal from the District Court for Gage County: WILLIAM 
B. Rist, Judge. Affirmed. 


Gary G. Thompson of Hubka, Kraviec & Thompson, for 
appellant. 


David R. Buntain of Cline, Williams, Wright, Johnson & 
Oldfather, for appellee. 
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KrivosHa, C.J. 

The appellant, Gates Engineering Co. (Gates), appeals from 
a judgment entered following a jury trial in the district court for 
Gage County, Nebraska, in favor of Mennonite Deaconess 
Home and Hospital, Inc., doing business as Beatrice 
Community Hospital and Health Center (the hospital). The 
hospital sued Gates for breach of both express and implied 
warranties regarding a roofing system manufactured by Gates 
for installation on a building owned by the hospital. The jury 
returned a verdict in favor of the hospital in the amount of 
$33,729.29. Gates maintains that the verdict was in error 
because (1) no express warranties were made by Gates to the 
hospital and (2) the “goods” sold by Gates to the hospital were 
not defective and, therefore, no breach of any implied 
warranties was established. We affirm. 

Mennonite Deaconess Home and Hospital, Inc., is the owner 
and operator of a community hospital in Beatrice, Nebraska. In 
1979 the hospital began experiencing leaks from that portion of 
its roof located above the geriatrics wing. The original flat roof 
was a built-up compound roof consisting of layers of 
prestressed concrete, particle board, asbestos insulation, tar 
paper, and tar and rock aggregate. After attempting to repair 
the roof for approximately a year and a half, the hospital 
determined that it was necessary to replace the roof. Joseph 
Crowley, the hospital’s director of environmental services, 
studied several methods for accomplishing that goal. One 
possibility was to replace the roof with another built-up 
compound roof of the type originally installed. A second 
option was the application of a spray-on material to seal the 
holes. A third option was a one-ply system available from 
several sources. The evidence discloses that a one-ply system 
consists of arubberlike material which is attached to the outside 
perimeter of the building. Rubber sheeting is then laid across 
the roof and sealed where the sheets overlap. A one-ply system 
is not attached directly to the building except on the outer 
perimeter. After the rubber sheets are installed, rock ballast is 
laid on top of the rubber to hold it down. 

The appellant, Gates, is a manufacturer specializing in the 
formulation of products of rubberlike, or elastomeric, 
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materials, both from synthetic rubber products and natural 
rubber products. Gates also produces coating materials for 
corrosion and erosion protection, particularly in the chemical 
and power industries. It also produces sheet liquid and sealant 
materials which are used in the construction industry, and, in 
particular, manufactures a one-ply roofing system. 

On December 6, 1979, representatives of the hospital met 
with David Nece, president of Armstrong Construction 
Company, and Leonard Russell, a sales representative of Gates. 
Russell introduced himself, and stated, “I came along with Mr. 
Nece to show and explain the Gates single-ply system.” 
(Emphasis supplied.) During the course of the meeting, there 
was discussion about the Gates system, the temperature and 
weather conditions involved, the elasticity of the Gates system, 
previous installations of the system, and warranties. Russell, 
the Gates representative, gave the hospital representatives two 
Gates brochures describing the one-ply roofing system. The 
first brochure, entitled “GACOFLEX One Ply Elastomeric 
Roofing Systems,” provided in part as follows: 

Gates Engineering combines product technology with 
knowledgeable personnel to provide you with product and 
system selection, system detailing for your specific 
requirements and field technical assistance. 
Gates’ systems service can provide the elements so 
necessary for a successful roof installation based on one 
ply elastomeric roofing experience dating back to 1957: 
. Product and System Selection 
. Details for Installation 
. Field Service 
. Registered Systems Contractors 
. 10 Year Warranty 
(Emphasis supplied.) The brochure also. stated: “3. 
Workmanship. Work shall be completed by a competent, 
registered System I roofing contractor in a manner conducive to 
good workmanship and overall completion of the 
specification.” (Emphasis supplied.) The evidence discloses 
that “System I” was a Gates designation identifying the Gates 
roof. “Registered System I roofing contractor(s)” are those 
contractors registered and approved by Gates. Therefore, 
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without Gates’ prior approval, one could not become a 
“registered System I roofing contractor.” 
The brochure then provided: 
WARRANTY PROVISIONS: 
Gates Engineering provides single source responsibility 
for roofing and flashing with each roofing system. 
Whether roofing new construction or re-roofing on 
existing structure, each GACOFLEX system requires 
consideration and approval by Gates’ technical staff and 
installation by a registered system roofing contractor. 
Under these conditions a 10 year roof warranty is 
available. 
(Emphasis supplied.) 

A second brochure given to the hospital by Gates was entitled 
“Gates Engineering GACOFLEX System I Roofing EPDM 
loose laid and ballasted one-ply system,” and stated in part: 
“Gates Engineering provides single source responsibility for the 
roofing and flashing system. Each installation is carefully 
considered and approved by Gates’ technical staff and installed 
by a Registered System I Roofing Contractor.” (Emphasis 
supplied.) 

At the conclusion of this meeting, and while representatives 
of both Armstrong and Gates were present, the hospital 
prepared a contract with Armstrong Construction, providing 
for the installation of the Gates roofing system. The contract 
included the following general instruction: “Cover with Gates 
One Ply (Gaco E-2S) with Manufacturers Representative 
Supervision.” There was also included in the contract a special 
instruction which provided: “Will Provide Gaco (10) Year Roof 
Waranty [sic].” 

At the conclusion of the meeting, representatives of the 
hospital, Armstrong, and Gates went up on the hospital roof to 
look at anumber of projections, and in particular an expansion 
joint about which the hospital had some question. The hospital 
was assured that the Gates system would handle the problem. 

The roofing system was installed by Armstrong in February 
of 1980 and a field representative of Gates was present on the 
job for approximately two-thirds of the time it took to install 
the roof. When the installation was completed, the hospital 
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withheld 10 percent of the contract price, pending issuance of 
the 10-year warranty, and paid the balance to Armstrong. On 
April 24, 1980, an employee of Gates visited the hospital to 
inspect the installation of the roof. The inspection report 
contained several pages of observations, conclusions, and 
recommendations concerning mistakes which were made in the 
installation of the roof. A copy of the inspection report was sent 
to Armstrong and given to the hospital. The hospital demanded 
that Armstrong correct the defects. Armstrong refused to do 
so. Gates, likewise, refused to correct the problems and further 
refused to issue the 10-year warranty based upon the fact that 
the roof was not installed in what Gates described as a good and 
workmanlike manner. 

Within 60 days after the Gates inspection, the hospital 
experienced problems with water leakage in the area covered by 
the new roof. Water came in around various projections where 
the roofing material had not been adequately fastened down. In 
addition, the overlapping seams of rubber material began 
pulling apart and water came in to patient rooms and the 
common area. In September of 1981 the hospital finally 
decided to purchase a new roofing system from another 
company and replaced the entire roof. The evidence discloses 
that the hospital did not learn until at least a year after the roof 
was installed that Armstrong had never been registered by 
Gates and had never installed a one-ply roof before. 

Before turning to the question of whether there were 
breaches of express and implied warranties, we turn to the 
question of whether the transaction upon which suit was 
brought was a “sale of goods” within the meaning of the 
Uniform Commercial Code or, rather, was a contract for the 
rendering of “services.” If the transaction was really a contract 
for services and not a sale of goods, the provisions of article 2 of 
the Uniform Commercial Code do not apply. The question of 
whether this is a contract for the sale of goods depends upon an 
examination of the entire contract. The cases are uniform in 
holding that the U.C.C. applies where the principal purpose of 
the contract is the sale of goods, even though in order for the 
goods to be utilized, some installation is required. On the other 
hand, if the contract is principally for services and the goods are 
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merely incidental to the contract, the provisions of the U.C.C. 
do not apply. 

The test for inclusion in or exclusion from the sales 
provisions is not whether the contracts are mixed but, granting 
that they are mixed, whether their predominant factor, their 
thrust, their purpose, reasonably stated, is the rendition of 
service, with goods incidentally involved, or whether they are 
transactions of sale, with labor incidentally involved. 
Bonebrake v. Cox, 499 E2d 951 (8th Cir. 1974). And in 
Colorado Carpet Installation, Inc. v. Palermo, 668 P.2d 1384, 
1388 (Colo. 1983), the Supreme Court of Colorado said: 

The scope of the contract, however, included not only the 
sale of goods but also the performance of labor or service. 
Thus, we must determine whether such a mixed contract 
qualified as a contract for the sale of goods or, instead, 
constituted a contract for labor or service outside the 
scope of section 4-2-201(1), C.R.S.1973. 

The performance of some labor or service frequently 
plays a role in sales transactions. “Goods,” however, are 
not the less “goods” merely because labor or service may 
be essential to their ultimate use by the purchaser. The 
mere furnishing of some labor or Service, in our view, 
should not determine the ultimate character of a contract 
for purposes of section 4-2-201(1) of the Uniform 
Commercial Code. Rather, the controlling criterion 
should be the primary purpose of the contract—that is, 
whether the circumstances underlying the formation of 
the agreement and the performance reasonably expected 
of the parties demonstrates the primary purpose of the 
contract as the sale of goods or, in contrast, the sale of 
labor or service. We agree in this respect with the following 
statement in Bonebrake v. Cox, 499 F.2d 951, 960 (8th Cir. 
1974): 

“The test for inclusion or exclusion is not whether 
(goods and services) are mixed, but, granting that they are 
mixed, whether their predominant factor, their thrust, 
their purpose, reasonably stated, is the rendition of 
service, with goods incidentally involved (e.g., contract 
with artist for painting) or is a transaction of sale, with 
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labor incidentally involved (e.g., insulation of a water 
heater in a bathroom).” 

Accord, e.g., Care Display, Inc. v. Didde-Glaser, Inc., 
225 Kan. 232, 589 P.2d 599 (1979); Burton v. Artery Co., 
Inc., 279 Md. 94, 367 A.2d 935 (1977); Meyers v. 
Henderson Construction Co., 147 N.J.Super. 77, 370 
A.2d 547 (1977). See generally Annot., Applicability of 
U.C.C. Article 2 to Mixed Contracts for Sale of Goods 
and Services, 5 A.L.R. 4th 501 (1981). 

This “primary purpose” test, we believe, is designed to 
promote one of the expressed statutory policies of the 
Uniform Commercial Code—“(t)o simplify, clarify, and 
modernize the law governing commercial transactions.” 

See, also, Anthony Pools v. Sheehan, 295 Md. 285, 455 A.2d 
434 (1983); Boddie v. Litton Unit Handling Systems, 118 Ill. 
App. 3d 520, 455 N.E.2d 142 (1983); Meeker v. Hamilton Grain 
Elevator Co., 110 Ill. App. 3d 668, 442 N.E.2d 921 (1982); 
Jandreau v. Sheesley Plumbing & Heating Co. ,324N.W.2d 266 
(So. Dak. 1982). 

We believe that an examination of the contract, the 
brochures, and the evidence adduced at trial makes it 
manifestly clear that this contract had as its predominant factor 
the roofing material manufactured by Gates, and only 
incidentally involved installation by a contractor approved by 
Gates. The evidence establishes that the hospital was not simply 
purchasing a new roof of any type or description. Quite to the 
contrary, as reflected by the evidence, the hospital determined, 
after careful consideration, to use the one-ply system 
specifically manufactured and supplied by Gates. The contract 
specifically identified the type of roof to be installed and 
further identified it in such a manner that nothing other than 
the Gates material could be used. It is clear to us that what was 
being purchased here was a completed roof of the type 
manufactured by Gates, though installed by others approved 
by Gates. We believe that the situation here clearly falls into that 
category in which courts have uniformly held that the contract 
was for the sale of goods and covered by the Uniform 
Commercial Code. Having thus determined that the provisions 
of the Uniform Commercial Code apply, we turn to the 
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question of whether there was a breach of an express warranty. 
Neb. U.C.C. § 2-313 (Reissue 1980) provides as follows: 

(1) Express warranties by the seller are created as 
follows: 

(a) Any affirmation of fact or promise made by the 

seller to the buyer which relates to the goods and 

becomes part of the basis of the bargain creates an 
express warranty that the goods shall conform to the 
affirmation or promise. 

(b) Any description of the goods which is made part 

of the basis of the bargain creates an express warranty 

that the goods shall conform to the description. 

(c) Any sample or model which is made part of the 

basis of the bargain creates an express warranty that the 

whole of the goods shall conform to the sample or 
model. 

(2) It is not necessary to the creation of an express 
warranty that the seller use formal words such as 
“warrant” or “guarantee” or that he have a specific 
intention to make a warranty, but an affirmation merely 
of the value of the goods or a statement purporting to be 
merely the seller’s opinion or commendation of the goods 
does not create a warranty. 

In Peterson v. North American Plant Breeders, 218 Neb. 
258, 262-63, 354 N.W.2d 625, 630 (1984), we said: 

The existence of an express warranty depends upon the 
particular circumstances in which the language is used and 
read... . A catalog description or advertisement may 
create an express warranty in appropriate circumstances. . 

The trier of fact must determine whether the 
circumstances necessary to create an express warranty are 
present in a given case. ... The test is “whether the seller 
assumes to assert a fact of which the buyer is ignorant, or 
whether he merely states an opinion or expresses a 
judgment about a thing as to which they may each be 
expected to have an opinion and exercise a judgment.” 

(Citation omitted.) (Emphasis in original.) 
Further, we have said that a warranty is express when the 
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seller makes an affirmation with respect to the article to be sold, 
pending the agreement of sale, upon which it is intended that 
the buyer shall rely in making the purchase. See England v. 
Leithoff, 212 Neb. 462, 323 N.W.2d 98 (1982). In Fricke v. 
Hart, 206 Neb. 590, 595, 294 N.W.2d 737, 739-40 (1980), we 
said: “A positive statement of a seller of the condition of 
personal property made during negotiations for its sale which 
indicates an intention to be bound by the truth thereof and 
which was so understood and relied upon by the other party, is 
an express warranty.” 

Gates agrees that an express warranty may be created in an 
advertising brochure, but argues that before such warranty may 
arise, the language in the brochure must evidence a clear intent 
to create the warranty. Gates then argues that because it was 
merely selling the roofing material, exclusive of installation, 
and that because the parties agree that the failure of the roof 
was the result of poor installation and not defective material, 
there is insufficient evidence in the record to sustain the verdict 
of the jury. We believe, in that regard, Gates simply 
misconstrues the nature of the transaction. The hospital was 
not contracting for the purchase and installation of any roof. It 
was, in fact, purchasing a “roofing system” designed, 
manufactured, and supplied by Gates and installed by persons 
approved by Gates under its supervision. 

The testimony at trial indicates that the Gates representative 
who was present at the initial meeting with the hospital also 
considered the contract to be one for a “roofing system” 
consisting of both the Gates material and the Gates-supervised 
installation. He testified in part as follows: 

Q. And so when you go to a customer such as the 
hospital, what you’re selling is a system; isn’t that right? 


A. Right. 

Q. And what the customer is buying is an installed 
roof? 

A. Right. 


Q. And part of that installation is the product, and 
part of it is the manner in which it’s installed; isn’t that 
right? 

A. Yes. 
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Representatives of Gates attempted to explain away the 
language of the brochures by maintaining that the statements 
contained in the brochures were the things that an architect or 
contractor was responsible to perform if a good job was to be 
accomplished and if the warranty was to be issued. The 
evidence simply does not support that view, or at least the jury 
could reasonably find that the evidence did not support that 
view. 

The evidence was sufficient to permit the jury to find that 
statements made by the Gates representative at the initial 
meeting were intended to be relied upon by the hospital. One of 
those statements was that before Armstrong would be 
permitted to install the roof, it would have to be a registered 
System I applicator. Unknown to the hospital, Armstrong was 
not a registered System I contractor. 

There was sufficient evidence for the jury to find that 
through Gates’ sales brochures and by reason of statements 
made by its representative, the roof would be installed by a 
registered System I roofing contractor and that it was not. The 
hospital was led to believe that the work would be completed by 
a competent, registered System I roofing contractor in a 
manner conducive to good workmanship, and it was not. 

Further, the hospital was assured that someone from Gates 
would be on the roof during installation. Obviously, the point 
of having a representative of Gates on the roof during 
installation was not simply to add more ballast to the roof; the 
point of having a representative from Gates on the roof during 
installation was to ensure that the material was installed 
correctly. Yet, notwithstanding the presence of that 
representative, the record discloses that the installation was 
defective. There was sufficient evidence for the jury to find that 
the installation was to be supervised by a representative of 
Gates to assure a proper installation and that it was not. All of 
these statements constituted affirmations of fact or promises 
which constituted express warranties, breached by Gates. 

We cannot say as a matter of law that the jury verdict in the 
case at bar was erroneous. Competent evidence was presented 
to the jury upon which it could find for the hospital upon the 
issue of express warranty. That being the case, we must affirm. 
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A jury verdict will not be disturbed on appeal unless it is clearly 
erroneous and against the preponderance of the evidence and so 
clearly contrary to findings that it is the duty of the reviewing 
court to correct it. See, Maricle v. Spiegel, 213 Neb. 223, 329 
N. W.2d 80 (1983); Krug v. Laughlin, 208 Neb. 367, 303 N. W.2d 
311 (1981); Lintner v. Roos, 202 Neb. 476, 276 N.W.2d 93 
(1979). Further, a jury verdict is sufficient if there is any 
.competent evidence presented to the jury upon which it could 
find for the successful party. All conflicts in the evidence, 
expert or lay, and the credibility of the witnesses is for the jury 
and not for the court on review. See, Kniesche v. Thos, 203 
Neb. 852, 280 N.W.2d 907 (1979); Hawkins Constr. Co. v. 
Matthews Co., Inc., 190 Neb. 546, 209 N.W.2d 643 (1973). The 
finding by the jury that there had been a breach of an express 
warranty was not error. 

We then turn to the question of whether there was a breach of 
implied warranties. The hospital maintained that Gates 
breached the implied warranty of merchantability provided in 
Neb. U.C.C. § 2-314 (Reissue 1980), as well as the implied 
warranty of fitness, in violation of Neb. U.C.C. § 2-315 
(Reissue 1980). 

Section 2-314 provides in part as follows: 

(1) Unless excluded or modified (Section 2-316), a 
warranty that the goods shall be merchantable is implied 
in a contract for their sale if the seller is a merchant with 
respect to goods of that kind.... 

(2) Goods to be merchantable must be at least such as 

(a) pass without objection in the trade under the 

contract description; and , 


(c) are fit for the ordinary purposes for which such 

goods are used. 

Section 2-315, dealing with the implied warranty of fitness, 
provides as follows: 

Where the seller at the time of contracting has reason to 
know any particular purpose for which the goods are 
required and that the buyer is relying on the seller’s skill or 
judgment to select or furnish suitable goods, there is 
unless excluded or modified under the next section an 
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implied warranty that the goods shall be fit for such 
purpose. 

Once again, Gates argues that because the evidence 
establishes that the material itself was not defective and, in fact, 
the damage which resulted was caused by the defective 
installation and not by the condition of the goods, §§ 2-314 and 
2-315 do not apply. We believe that this argument suffers from 
the same weakness as did Gates’ argument regarding the 
express warranty. The hospital was not purchasing raw 
material. It was purchasing a roofing system which was 
partially dependent upon proper installation. 

While the requirements of § 2-314, implied warranty of 
merchantability, are not the same as § 2-315, implied warranty 
of fitness, the evidence in this case would support a breach of 
either or both of these sections. 

To establish a breach of implied warranty of merchantability, 
there must be proof that there was a deviation from the 
standard of merchantability at the time of sale and that such 
deviation caused the plaintiff’s injury. See O’Keefe Elevator v. 
Second Ave. Properties, 216 Neb. 170, 343 N.W.2d 54 (1984). 
In order for the goods to be merchantable under § 2-314, they 
must be at least such as are fit for the ordinary purposes for 
which such goods are used. See E/ Fredo Pizza, Inc. v. 
Roto-Flex Oven Co., 199 Neb. 697, 261 N. W.2d 358 (1978). The 
record is without dispute that Gates was to provide the hospital 
with a one-ply System I roof which would not leak when 
installed. That, they did not do. This, then, was evidence of a 
breach of merchantability within the meaning of § 2-314. 

The conditions under which a breach of implied warranty of 
fitness exist are also present in this case. In order for one to 
recover for a breach of an implied warranty of fitness, the 
purchaser must prove that (1) the seller had reason to know of 
the buyer’s particular purpose, (2) the seller had reason to know 
that the buyer was relying on the seller’s skill or judgment to 
furnish appropriate goods, and (3) the buyer, in fact, relied 
upon the seller’s skill or judgment. See, O’Keefe Elevator v. 
Second Ave. Properties, supra; El Fredo Pizza, Inc. v. 
Roto-Flex Oven Co., supra; Larutan Corp. v. Magnolia Homes 
Manuf. Co., 190 Neb. 425, 209 N.W.2d 177 (1973). 
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Once again, we believe that the evidence was sufficient to 
permit the jury to find all of the necessary elements. Certainly, 
the jury could find that Gates had reason to know of the 
hospital’s particular purpose for the roof. Likewise, the jury 
could find that Gates had reason to know that the hospital was 
relying on Gates’ skill or judgment to furnish the appropriately 
installed roof. Indeed, the hospital told Gates it was. And, 
finally, the jury could certainly find that the hospital relied 
upon Gates’ skill or judgment. It was only after the hospital was 
contacted by the representatives of Gates and assured of the 
quality of the roof that it purchased the Gates roof rather than 
another one-ply roof. 

Again, relying upon the rules earlier noted in this opinion 
with regard to decisions of a jury, we cannot say that in light of 
the evidence the jury was in error in reaching its conclusion. For 
this reason, therefore, the verdict of the jury finding in favor of 
the hospital and against Gates must be affirmed. 

AFFIRMED. 


CAROLYN K. POINTER, INDIVIDUALLY AND AS ASSIGNEE OF JERRY 
POINTER, APPELLANT, V. STATE OF NEBRASKA, APPELLEE. 
363 N.W.2d 164 


Filed February 15,1985. No. 83-907. 


Actions: States: Service of Process: Jurisdiction: Waiver: Case Overruled. When the 
Legislature has waived the State’s sovereign immunity as to a particular cause of 
action and has designated a person or official as the agent of the State upon 
whom summons may be served, that person or official validly may enter a 
voluntary appearance for the State, thereby waiving the issue of in personam 
jurisdiction. To the extent that Anstine v. State, 137 Neb. 148, 288 N.W. 525 
(1939), conflicts with this holding, it is overruled. 


Appeal from the District Court for Cass County: RAYMOND 
J. Case, Judge. Reversed and remanded for further 
proceedings. 


Barlow, Johnson, DeMars & Flodman, for appellant. 
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Paul L. Douglas, Attorney General, and John R. 
Thompson, for appellee. 


KrivosHa, C.J., BosLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

The plaintiff has appealed an order of the district court 
which dismissed her petition seeking damages under the State 
Tort Claims Act, Neb. Rev. Stat. §§ 81-8,209 et seq. (Reissue 
1981), because of the lack of personal jurisdiction over the State 
of Nebraska. 

Asa result of a July 12, 1978, automobile accident, plaintiff 
filed a claim for damages with the State of Nebraska State 
Claims Board as required by the State Tort Claims Act. This 
claim was denied on December 18, 1980, and she filed her 
petition in the district court for Cass County. She caused 
summons to be served on the State of Nebraska by delivery to 
the Secretary of State. Section 81-8,212 requires service to be 
made on the Attorney General. At that point, it is obvious that 
no jurisdiction had been obtained over the State of Nebraska. 

However, rather than raising that issue by special 
appearance, or simply ignoring the ineffective service, the 
Attorney General filed a motion to strike; voluntarily appeared 
and waived argument on the motion; filed an answer and 
counterclaim; filed a motion for continuance; successfully 
participated in a bifurcated trial on the issue of the statute of 
limitations, following which the court dismissed plaintiff’s 
petition; appeared in court and argued against plaintiff’s 
motion for a new trial, which was granted; stipulated with 
opposing counsel for continuance of a hearing; and filed a 
written objection to a certificate of readiness. For the first time, 
on June 20, 1983, 2 days after the deadline for filing a petition 
under § 81-8,227, the Attorney General raised the issue of 
jurisdiction due to improper service by filing a written motion 
to dismiss. 

As a general rule, after a defendant has made eight general 
appearances in court, an objection to personal jurisdiction 
would be ludicrous. This court has written several opinions in 
the past which suggest that, in the absence of authorization, the 
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Attorney General is not authorized to enter a voluntary 
appearance on behalf of the State. Those cases are cited in the 
trial judge’s memorandum opinion and order: Catania v. The 
University of Nebraska, 204 Neb. 304, 282 N.W.2d 27 (1979); 
Anstine v. State, 137 Neb. 148, 288 N.W. 525 (1939); McNeel v. 
State, 120 Neb. 674, 234 N.W. 786 (1931); Eidenmiller v. State, 
120 Neb. 430, 233 N.W. 447 (1930); McShane vy. Murray, 106 
Neb. 512, 184 N.W. 147 (1921). 

However, in Catania, also a State Tort Claims Act suit, the 
Legislature had waived sovereign immunity as to the subject 
matter but had specifically mandated that venue for such 
actions must be laid in the county where the injury occurred and 
that such requirement could not be waived. Similarly, McNeel 
and Ejidenmiller were venue cases and, as such, involved 
subject-matter jurisdiction. In McShane there simply had been 
no waiver of sovereign immunity by the Legislature, and 
consequently it would be apparent that a voluntary appearance 
would be ineffective. Finally, Anstine, although involving a 
statute which permitted the State to be sued, failed to provide 
for a method of obtaining jurisdiction. This court at that time 
simply refused to accept the notion that a statute which required 
service of summons “as in civil causes” applied to the State of 
Nebraska. 

The Legislature, by enacting the State Tort Claims Act, has 
waived the sovereign immunity of the State in certain actions, 
including the one here involved. Section 81-8,218 provides: 
“The Attorney General shall represent the state in any suit 
brought under this act, and is authorized to compromise or 
settle any such suit, with the approval of the court in which such 
suit is pending.” 

“If the state has consented to be sued, a failure to serve 
process in an action against it is immaterial if the attorney 
general appears voluntarily . . . .” (Emphasis supplied.) 81A 
C.J.S. States § 321 at 1007 (1977). 

In State v. Omega Painting, Inc., 463 N.E.2d 287 (Ind. App. 
1984), a painting contractor sued the State of Indiana on a 
certain contract. The Indiana rules of procedure required, in 
suing a governmental organization, that service of summons 
must be made on both the executive officer of the organization 
and the Attorney General. Although the facts are not 
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completely clear, it appears that at least the executive officer of 
the organization was not served. 
That court held that the requirements of the rules of 
procedure were mandatory even though the word “may” was 
used. The court then stated: 
It is undisputed that the agency was not served with a copy 
of the complaint and summons by Omega. This should 
result ina failure of process and constitute proper grounds 
for dismissal upon the State’s motion. However, it is also 
true that a party not otherwise subject to the personal 
jurisdiction of the court may, nevertheless, submit himself 
to the court’s jurisdiction. ... This may occur when sucha 
party either fails to timely object to the court’s jurisdiction 
or seeks affirmative relief from the court. . . . Such 
submission will preclude any further contention that the 
court lacked in personam jurisdiction. 

Id. at 290. In that case the State served interrogatories, which 

Omega claimed waived any jurisdictional question. The court 

replied: 
In this we are constrained to agree with Omega. While the 
State could have properly preserved the question of 
jurisdiction in its answer and then proceeded with a 
defense on the merits, by filing its interrogatories prior to 
the assertion of the defense, the State has waived the 
jurisdictional issue. 

Id. at 293. See, also, 39th-40th Corp. v. Port of New York 

Authority, 188 Misc. 657, 65 N.Y.S.2d 712 (1946). 

We simply hold in this case that in those instances where the 
Legislature has waived the State’s sovereign immunity as to a 
particular cause of action and has designated a person or 
official as the agent of the State upon whom summons may be 
served, that person or official validly may enter a voluntary 
appearance for the State, thereby waiving the issue of in 
personam jurisdiction. To the extent that Anstine v. State, 137 
Neb. 148, 288 N. W. 525 (1939), and other similar cases conflict 
with this opinion, they are overruled. 

The judgment of the district court is reversed, and the cause 
is remanded for further proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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K1IZZIER CHEVROLET COMPANY, INC., OF SCOTTSBLUFF, 
NEBRASKA, APPELLANT, V. GENERAL MOTORS CORPORATION, 
OLDSMOBILE DIVISION, ET AL., APPELLEES. 

363 N.W.2d 167 


Filed February 15, 1985. No. 84-309. 


1. Administrative Law: Judgments. The judgment or order of an administrative 
agency is rendered when the decision is announced upon the law and the facts. 
2. Administrative Law: Motor Vehicles: Appeal Bonds: Time. In order to perfect 
an appeal from an order of the Nebraska Motor Vehicle Industry Licensing 
Board, an appeal bond must be filed with the board within 10 days of the 
rendition of the order. Neb. Rev. Stat. § 60-1415 (Reissue 1984). 
Appeal from the District Court for Lancaster County: DALE 
E. FAHRNBRUCH, Judge. Affirmed. 


Robert G. Simmons, Jr., of Wright, Simmons & Selzer, for 
appellant. 


Stephen H. Nelsen of Cline, Williams, Wright, Johnson & 
Oldfather, for appellee General Motors. 


Paul E. Hofmeister of Van Steenberg, Brower, Chaloupka, 
Mullin & Holyoke, for appellee Dalton Buick-Oldsmobile. 


KrIVOSHA, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
and GRANT, JJ. 


PER CURIAM. 

The plaintiff, Kizzier Chevrolet Company, Inc., of 
Scottsbluff, Nebraska, appeals from the order of the district 
court affirming the decision of the Nebraska Motor Vehicle 
Industry Licensing Board dated April 4, 1983, and dismissing 
the plaintiff’s petition. 

The plaintiff is an Oldsmobile dealer in Scottsbluff, 
Nebraska, which obtained its franchise by transfer from S & T 
Motors. The facts regarding that transaction are set out inS& T 
Motors vy. General Motors Corp., 203 Neb. 188, 277 N.W.2d 
701 (1979). While the appeal in that case was pending, General 
Motors issued an Oldsmobile franchise to Dalton Buick of 
Scottsbluff, Nebraska. 

On November 23, 1982, the plaintiff filed an application 
before the licensing board for an order terminating the 
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franchise of Dalton Buick-Oldsmobile-Pontiac-Cadillac, Inc. 
(formerly Dalton Buick), on the theory that the Dalton Buick 
franchise was an additional franchise and there had been no 
compliance with Neb. Rev. Stat. §§ 60-1422 and 60-1424 
(Reissue 1984). 

After an evidentiary hearing the licensing board dismissed 
the application, finding that an earlier application filed by the 
plaintiff had been denied on April 3, 1980, and that the Dalton 
Buick-Oldsmobile franchise was not a new or additional 
franchise. The order recited: “DATED at Lincoln, Lancaster 
County, Nebraska this 4th day of April, 1983.” A certificate 
which appears in the record, and which was sworn to by the 
executive secretary of the board, recites that a copy of the order 
was mailed to the plaintiff on April 5, 1983. The record shows 
that the plaintiff received a copy of the order on April 6, 1983. 

The plaintiff filed an appeal bond with the board on April 
15, 1983, and a petition on appeal in the district court for 
Lancaster County, Nebraska, on April 27, 1983. 

The trial court found that the appeal was out of time and that 
the issues presented were res judicata, and dismissed the 
petition. This appeal is from that order. The issues are (1) 
whether Kizzier timely perfected its appeal from the board’s 
decision and (2) whether the issues before the board were res 
judicata. 

Neb. Rev. Stat. § 60-1435 (Reissue 1984) provides: “Any 
party to a hearing before the board may take an appeal from 
any final order entered in such hearing in the manner provided 
for appeals in this act.” As relevant here, Neb. Rev. Stat. 
§ 60-1415 (Reissue 1984) sets forth the procedure for appeal as 
follows: 

The board shall state in writing, officially signed by the 
chairperson or vice-chairperson and the executive 
director, its findings and determination after such hearing 
and its order in the matter. . . . Should the applicant for a 
license or a license holder desire to appeal from the 
decision of the board, he or she shall, within ten days, file 
an appeal bond with the board in the sum of one thousand 
dollars and he or she shall, within thirty days after service 
on him or her of the final decision or order of the board, 
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file a petition in the district court in the county where such 
action was taken, which appeal shall be governed by the 
provisions of section 84-917. 

The statutory requirement is that an appeal bond shall be 
filed “within ten days.” The 10-day period from April 4, 1983, 
expired April 14, 1983. The plaintiff filed its appeal bond with 
the board on April 15, 1983, 1 day late. 

The plaintiff cites a number of cases, including Fritch v. 
Fritch, 191 Neb. 29, 213 N.W.2d 445 (1973), for the proposition 
that a judgment is not rendered until the pronouncement has 
been noted on the trial docket. In Marcotte v. City of Omaha, 
196 Neb. 217, 241 N.W.2d 838 (1976), we distinguished Fritch 
and that line of cases, which have interpreted a statute that 
pertains literally only to courts, from a situation involving an 
administrative agency. Citing Brown v. City of Omaha, 179 
Neb. 224, 137 N.W.2d 814 (1965), which involved an appeal 
from the personnel board of the city of Omaha, this court held 
that a judgment or order is rendered “when the decision is 
announced upon the law and the facts, and that the transmittal 
of the order to the parties is not an integral part of the judicial 
act.” 196 Neb. at 218, 241 N.W.2d at 840. 

The plaintiff also contends that the time for filing the appeal 
bond should be computed from the date it received notice of the 
order. The plaintiff argues that this is mandated by Neb. Rev. 
Stat. § 84-915 (Reissue 1981), governing Nebraska 
administrative agencies, which provides in part: “Parties to the 
proceeding shall be notified of the decision and order in person 
or by mail.” 

We considered a similar issue in In re Covault Freeholder 
Petition, 218 Neb. 763, 359 N.W.2d 349 (1984). There, the 
statute in question provided that the time for taking an appeal 
began to run “after entry of such action on the records of the 
board.” Neb. Rev. Stat. § 79-403(1) (Cum. Supp. 1984). On the 
other hand, the time for taking an appeal pursuant to the rules 
governing Nebraska administrative agencies began “after the 
service of the final decision by the agency.” Neb. Rev. Stat. 
§ 84-917 (Reissue 1981). This court said: “To suggest that the 
language of § 79-403(1) is the same as § 84-917 is to ignore the 
plain meaning of the words.” 218 Neb. at 767, 359 N.W.2d at 
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353. 

In this case § 60-1415 specifically provides that the time for 
filing an appeal bond is 10 days from the licensing board’s 
decision, whereas the time for filing an appeal petition is 30 
days from service of notice of the board’s order. The 
requirement that the appeal bond be filed within 10 days was 
part of the original act. 1957 Neb. Laws, ch. 280, § 15, p. 1023. 
The requirement that the petition in the district court be filed 
within 30 days after service of the order was added by 
amendment in 1974. 1974 Neb. Laws, L.B. 754. To suggest that 
the time for filing an appeal bond commences at the same time 
as the filing of an appeal petition is to ignore the plain language 
of the statute. “Absent some violation of due process, the 
Legislature may prescribe the time in which an appeal must be 
taken, even if the procedure, on careful reflection, is foolish or 
contrary to other procedures provided.” 218 Neb. at 767, 359 
N.W.2d at 353. 

The requirement of filing an appeal bond within the time 
prescribed is mandatory and essential to confer jurisdiction on 
the district court. Brown v. City of Omaha, supra. Where such 
requirement has not been met, it is proper for the district court 
to dismiss the action. Gesman v. State, 216 Neb. 126, 342 
N.W.2d 196 (1984); Black v. State, 218 Neb. 572, 358 N.W.2d 
181 (1984). 

The failure of the appellant to timely perfect its appeal makes 
it unnecessary to consider the remaining issue. 

The judgment of the district court is affirmed. 

AFFIRMED. 

BOSLAUGH, J., concurs in the result. 

GRANT, J., dissenting. 

I respectfully dissent from the court’s holding that appellant 
did not perfect its appeal from the Motor Vehicle Industry 
Licensing Board. Neb. Rev. Stat. § 60-1415 (Reissue 1984) sets 
out two requirements to perfect an appeal from the board. The 
statute states in part: 

Should the applicant for a license or a license holder desire 
to appeal from the decision of the board, he or she shall, 
within ten days, file an appeal bond with the board in the 
sum of one thousand dollars and he or she shall, within 


KIZZIER CHEVROLET CO. v. GENERAL MOTORS CORP. 323 
Cite as 219 Neb. 319 


thirty days after service on him or her of the final decision 
or order of the board, file a petition in the district court in 
the county where such action was taken, which appeal 
shall be governed by the provisions of section 84-917. 

The statute clearly gives any appellant 30 days after service of 
the decision or order to file a petition on appeal, but, as the 
court now determines, gives that same applicant 10 days after 
the decision to file an appeal bond. By interpreting the statute 
to mean that the 10-day time period begins to run on the day the 
decision is rendered, the court, in effect, holds that the 
Legislature has set a trap for the unwary. If an affected party 
does not independently determine when the decision was 
rendered and file an appeal bond within 10 days after that date, 
that appellant is too late to appeal. In the instant case the board 
only delayed the order for 1 day before notifying the affected 
parties, and thus appellant missed its 10-day period by only 1 
day. In another case the board might hold the decision 4 or 5 
days, thus making compliance with the statute almost 
impossible—particularly for those located at any distance from 
the board’s statutory location in Lincoln (Neb. Rev. Stat. 
§ 60-1404 (Reissue 1984)). The situation approaches depriving 
an appellant of due process, but that question need not be 
reached if § 60-1415 be interpreted, as I think it must, to require 
that both the 10-day period and the 30-day period begin to run 
after service of the decision on those affected. This approach 
would comply fully with the requirements of Neb. Rev. Stat. 
§ 84-915 (Reissue 1981) (requiring that parties be notified) and 
these set out in Neb. Rev. Stat. §§ 84-917 to 84-919 (Reissue 
1981) (providing for administrative appeals). It would also 
follow this court’s holding in a State Railway Commission case, 
Denver Chicago Transp. Co., Inc. v. Poulson, 172 Neb. 862, 
864, 112 N.W.2d 410, 412 (1961), where we said, “The question 
presented is whether the time for appeal begins to run before the 
commission has notified the parties of its decision and order as 
required by the statute [§ 84-915]. We hold that it does not.” 

I would reverse and remand the case without determining the 
remainder of the issues because, as I view the case, the district 
court, after it dismissed the case for lack of jurisdiction, could 
not then dispose of the merits of the case. 

SHANAHAN, J., joins in this dissent. 
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MArVEL W. BAUMBACH, APPELLANT, V. STANDARD CHEMICAL 
MANUFACTURING CO. ET AL., APPELLEES. 
363 N.W.2d 170 


Filed February 15, 1985. No. 84-592. 


1. Workmen’s Compensation: Appeal and Error. Findings of fact made by the 
Nebraska Workmen’s Compensation Court on rehearing have the force and 
effect of a jury verdict in a civil case and will not be set aside unless clearly 
wrong. 

2. Workmen’s Compensation: Evidence. In testing the sufficiency of evidence to 
support findings of fact made by the Nebraska Workmen’s Compensation Court 
after rehearing, the evidence must be considered in the light most favorable to 
the successful party. 

3. Expert Witnesses. A good faith conflict due to self-contradiction of an expert’s 
opinions presents a question to be resolved by the trier of fact. 


Appeal from the Nebraska Workmen’s Compensation 
Court. Affirmed. 


James E. Harris of Harris, Feldman Law Offices, and 
Sheldon Gallner of Galiner & Gallner, P.C., for appellant. 


Joe P. Cashen of Kennedy, Holland, DeLacy & Svoboda, for 
appellees. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

This is an appeal in an action under the Nebraska Workmen’s 
Compensation Act. 

The plaintiff, Marvel W. Baumbach, was employed by the 
defendant Standard Chemical Manufacturing Co. as a 
truckdriver. The plaintiff claims that he is totally disabled as the 
result of an accident which he alleges occurred on April 29, 
1983, while he was operating a truck in the employ of the 
defendant. On that occasion the plaintiff testified his truck ran 
over a 4-inch “jump-up” at a bridge north of Albion, 
Nebraska, which caused the truck to “jump 5 feet in the air.” As 
a result of this jolt, the plaintiff “had pains through every side” 
of his neck and his “arms went numb.” The plaintiff described 
his condition at that time as “just like having a broken neck, 
like a broken bone.” 
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After the hearing before a single judge of the compensation 
court, the plaintiff recovered an award for temporary total 
disability from April 30, 1983, to the date of the hearing and for 
so long thereafter as he remained temporarily totally disabled. 

On rehearing before three judges of the compensation court, 
with one judge dissenting, the original award was set aside and 
the petition dismissed. The plaintiff has appealed from that 
judgment. ; 7 

The plaintiff testified that he had approximately 28 years’ 
experience as a truckdriver and had been employed by the 
defendant since 1975. Beginning in September 1982 the plaintiff 
was required to drive over rough roads and developed “aches” 
in his neck and “tingling” in his arms. He consulted Dr. Miller 
in March 1983 and was referred to Dr. Margules, a neurological 
surgeon. 

Dr. Margules testified that he first saw the plaintiff on 
October 25, 1980. At that time the plaintiff complained 
primarily of clumsiness and weakness of the knees and lower 
extremities. He also complained of paresthesia in the upper 
extremities and pain in the cervical region. Examination by x 
rays and a myelogram revealed osteoarthritis and degenerative 
disk disease at the C5-6 level. Interspaces below could not be 
visualized because of very heavy musculature of the shoulders. 
Dr. Margules did not recommend surgery at that time. 

Dr. Margules saw the plaintiff again on November 17, 1980, 
and he was doing well. 

Dr. Margules next saw the plaintiff on March 29, 1983, and 
the plaintiff was complaining of tingling in both arms. He saw 
the plaintiff again on April 18. The plaintiff said that he was 
having increasing difficulty, so he was admitted to the hospital 
on April 30. Dr. Margules’ clinical diagnosis was that the 
plaintiff was having radicular compression from degenerative 
cervical disk disease, posterior marginal osteoarthritis, and disk 
herniation. 

On May 11, 1983, Dr. Margules operated on the plaintiff and 
removed the disk material at the C5-6 and C6-7 interspaces, 
removed the osteoarthritic spicules, and fused the C5, C6, and 
C7 vertebras. The surgery disclosed that the plaintiff had severe 
osteoarthritis, a condition that had developed over a period of 
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10, 15, or more years. 

The plaintiff made a good recovery from the surgery but had 
some residual paresthesia and minimal radicular pain. 

Dr. Margules estimated the plaintiff’s permanent partial 
disability after the spinal fusion to be 15 percent of the bodyasa 
whole. The plaintiff also has myocardial disease and vascular 
disease in his lower extremities. 

Dr. Margules testified that the herniation of a disk could be 
the result of repetitive trauma, either microtrauma or 
macrotrauma, or a single trauma; if the plaintiff hit a severe 
bump on April 29, 1983, that could start the chain of events 
resulting in acute radicular pain. He also testified that disk 
herniation could be a result of normal progression of 
degenerative disk disease or osteoarthritis. Finally, he testified 
that in his opinion the repeated trauma or the single event of the 
large bump triggered the disk herniation. 

Dr. Kratochvil, an orthopedic surgeon, testified as an expert 
witness for the defendants. Based upon a study of the hospital 
records, Dr. Kratochvil testified that in his opinion the plaintiff 
had a degenerative herniated disk condition at the time of his 
examinations by Dr. Margules on March 29 and April 18, 1983. 
He further testified that it was his opinion that the “jolt” while 
driving the truck on April 29, 1983, was not the cause of the disk 
herniation at the C5-6 and C6-7 levels and that the myelogram 
made in 1980 indicated disk herniation existed at that time. 

Findings of fact made by the Nebraska Workmen’s 
Compensation Court on rehearing have the force and effect of 
a jury verdict in a civil case and will not be set aside unless 
clearly wrong. Scott v. State, 218 Neb. 195, 352 N.W.2d 890 
(1984). 

In testing the sufficiency of evidence to support findings of 
fact made by the Nebraska Workmen’s Compensation Court 
after rehearing, the evidence must be considered in the light 
most favorable to the successful party. Novotny v. Electric 
Hose & Rubber Co., 214 Neb. 216, 333 N.W.2d 406 (1983). 

The record discloses that there is a conflict in the medical 
evidence. There is a conflict between the testimony of Dr. 
Kratochvil and that of Dr. Margules, and there is some conflict 
in the testimony of Dr. Margules. These were conflicts to be 
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resolved by the trier of fact and were resolved against the 
plaintiff by the compensation court. See, Doggett v. Brunswick 
Corp., 217 Neb. 166, 347 N.W.2d 877 (1984); Zaleski v. 
Farmland Foods, ante p. 157, 361 N.W.2d 523 (1985). 

In order for the plaintiff to recover in this court, the evidence 
would have to be such that a finding for the plaintiff was 
compelled as a matter of law. The evidence in this case did not 
rise to that status, and we are unable to say that the findings on 
rehearing were clearly wrong. The judgment must, therefore, 
be affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE V. CLYDE W. Moss, SR., 
APPELLANT. 
363 N.W.2d 367 


Filed February 15, 1985. No. 84-615. 


Appeal from the District Court for Hall County: JosEPH D. 
Martin, Judge. Affirmed in part, and in part reversed and 
remanded for resentencing. - 


Jack Zitterkopf and John B. McDermott of McDermott, 
Depue & Zitterkopf, for appellant. 


Paul L. Douglas, Attorney General, and L. Jay Bartel, for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This is an appeal in a criminal case. The defendant was 
charged with first degree murder and pled guilty to the charge 
of murder in the second degree. Neb. Rev. Stat. § 28-304(1) 
(Reissue 1979). The defendant was sentenced to a term of life 
imprisonment, “but in any event not less than 20 years,” in the 
Nebraska Penal and Correctional Complex. 

The defendant appeals and assigns as error that the court 
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erred in pronouncing an indeterminate sentence not authorized 
by law, and therefore invalid, and that the sentence as 
pronounced was excessive. 

We remand the cause to the district court for resentencing. 
We held in State v. Stranghoener, 208 Neb. 598, 304 N.W.2d 
679 (1981), and State v. Laravie, 192 Neb. 625, 223 N.W.2d 435 
(1974), that under the present statute upon conviction for 
second degree murder the court is not authorized to pronounce 
an indeterminate sentence. The court may impose a definite 
term of years not less than the minimum authorized by law or, 
in the alternative, may impose a sentence of life imprisonment. 

As the sentence is clearly invalid, the cause must be 
remanded for resentencing, and we therefore do not consider 
the second assignment of error. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED FOR RESENTENCING. 


GERALD E. PRIEST, PERSONAL REPRESENTATIVE OF THE ESTATE 
OF LARRY EUGENE PRIEST, DECEASED, APPELLANT, V. LARRY LEE 
MCCONNELL, APPELLEE. 

363 N.W.2d 173 


Filed February 22, 1985. No. 83-520. 


1. Pretrial Conferences. Pretrial conferences are conducted in order to simplify 
and narrow the issues of the case and to avoid traps and surprises. 

2. Witnesses: Trial: Pretrial Motions. The trial court has discretionary power to 
exclude the testimony of a witness whose identity is deliberately withheld in 
discovery. 

3. Expert Witnesses. Expert testimony should not be received if it appears the 
witness is not in possession of such facts as will enable him to express a 
reasonably accurate conclusion as distinguished from a mere guess or 
conjecture. The witness should not be allowed to express an opinion on an 
inadequate basis or in respect to facts not disclosed to the jury. 

. Where the opinion testimony of an expert witness does not have a sound 
and reasonable basis, it should be stricken. 

5. Expert Witnesses: Appeal and Error. Where there has been a clear abuse of 
discretion, the ruling of a trial court in receiving or excluding an expert’s opinion 
will be reversed. 

6. Blood, Breath, and Urine Tests: Evidence: Proof. The authenticity of a sample 
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of bodily fluid must be established before a chemical analysis of the sample may 
be admitted into evidence. , 

7. Evidence: Proof. Where an object passes through several hands before being 
produced in court, it is necessary to establish a complete chain of evidence which 
traces the possession of the article to the final custodian. 

8. Jury Instructions: Appeal and Error. Generally, this court will not consider 
instructions not objected to. 

____. The trial court is under a duty, on its own motion, to correctly 

instruct on the law. This court may take cognizance of plain error in instructions 

indicative of a probable miscarriage of justice. 


Appeal from the District Court for Brown County: HENRY F. 
REIMER, Judge. Reversed and remanded for a new trial. 


Wesley C. Mues of Knapp, Mues & Beavers, and John O. 
Sennett of Black & Sennett, for appellant. 


Jeffrey A. Silver, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

This is an appeal in an action for damages for the wrongful 
death of Larry Eugene Priest. The jury returned a verdict for 
the defendant, Larry Lee McConnell, and the case was 
dismissed. 

The action was brought by the personal representative of the 
estate of Larry Eugene Priest. He has appealed and has 
assigned as error (1) that the defendant’s failure to timely 
disclose its expert witnesses violated the pretrial order; 
(2) that the testimony of the expert witness concerning 
“confabulation” was irrelevant; (3) that a proper foundation 
was not laid for testimony regarding the alcohol content of 
decedent’s blood and urine samples; (4) that the trial court 
failed to properly instruct the jury; and (5) that the jury’s use of 
a dictionary during deliberations was misconduct. 

This action arises out of a one-vehicle accident which 
occurred on Highway 7, south of Ainsworth, Nebraska, on 
November 16, 1980. As a result of that accident, Larry Priest 
and Linda Lister were killed. The petition alleged that the 
defendant was the driver of the vehicle and that Larry Priest 
was a guest passenger. At trial the defendant stated that he 
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owned the vehicle involved—a pickup truck—but that he did 
not remember who was driving. He testified that he had been at 
the Frontier Bar and the Elks Club playing pool and dancing 
that evening. The defendant said that he had a beer at the 
Frontier Bar, but did not drink at the Elks Club. He testified 
that he remembered leaving the Elks Club at approximately 1 
a.m. and unlocking the door to his pickup. He did not recall 
Larry Priest or Linda Lister ever getting into his truck. The 
defendant stated that the next thing he remembered was lying in 
a ditch after the accident. He testified, however, that in the 
hospital, immediately after the accident, the sheriff asked him 
who was driving and he replied, “I guess I was.” The remaining 
facts relate to matters concerning pretrial and trial procedures 
and shall be discussed as they relate to each issue. 

The plaintiff’s first assignment of error concerns the 
defendant’s failure to comply with the trial court’s pretrial 
order, which provided: 

Parties are allowed to add to their witness and exhibit 
lists at least 30 days before trial; unless witness deposed, 
counsel is to provide opposing counsel with a summary 
statement of the testimony expected to be given by 
additional witnesses, and to provide copies of additional 
exhibits or present said exhibits for examination to 
opposing counsel at least 30 days before trial. 

Defendant’s counsel to provide the Court and opposing 
counsel with initial witness and exhibit lists within 60 days 
of this date. 

Plaintiff contends that because defendant did not comply with 
the pretrial order and did not give timely notice of his expert 
witnesses, namely, Helen Waltemath and Professor Donald L. 
Stumpff, the trial court was in error in receiving their testimony. 

The pretrial order was issued on November 16, 1982. At that 
time the court assessed the defendant $200 in attorney fees and 
$80 in mileage, payable to the plaintiff’s attorneys, for not 
answering interrogatories in a timely manner. Answers to the 
interrogatories were subsequently filed. 

On February 16, 1983, the defendant filed amended answers 
to interrogatories, identifying Dr. Joseph H. Selliken as an 
expert but making no mention of Waltemath or Professor 
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Stumpff. On March 15, 1983, trial was set for May 9. On April 
27, 1983, the defendant served a notice for the taking of the 
deposition of Helen Waltemath on April 30. Immediately 
thereafter, on April 29, the plaintiff filed a motion to quash the 
taking of this deposition, alleging that Waltemath was not listed 
on the defendant’s witness list; that her name first appeared on 
a supplemental witness list received by the plaintiff on April 27, 
1983; that the pretrial order indicated that additional witnesses 
should be added prior to 30 days before trial; and that 
permitting Waltemath as an additional witness would prejudice 
the plaintiff. The plaintiff further raised the lack of notice 
concerning Waltemath’s deposition as one of the grounds ina 
motion in limine to prohibit testimony that Larry Priest was 
intoxicated at the time of the accident. 

At a hearing on motions prior to trial, the plaintiff’s and 
defendant’s attorneys set forth different versions of a 
conversation between them prior to the taking of Waltemath’s 
deposition and the plaintiff’s attorneys’ refusal to attend the 
same. The trial court sustained the motion to quash the 
deposition and the motion in limine insofar as the deposition 
was to be used to prove intoxication. The court, however, 
allowed Waltemath to testify in person, subject to 
cross-examination. 

As to Professor Stumpff, his name was listed in response to 
plaintiff’s interrogatory requesting a list of persons who have 
“given a written or recorded statement regarding any of the 
occrrences [sic] which are the subject matter of this action.” He 
was identified as an individual who had testified at a previous 
criminal trial involving this accident. However, there is nothing 
in the transcript indicating that the defendant ever identified 
him as an expert witness. When asked in oral argument why the 
plaintiff was not given notice of Waltemath’s and Stumpff’s 
designations as expert witnesses pursuant to the pretrial order, 
the defendant’s attorney replied that he had made a mistake. He 
insisted, however, that it was of no consequence, since plaintiff 
had not been prejudiced. 

Pretrial conferences are conducted in order to simplify and 
narrow the issues of the case and to avoid traps and surprises. 
Newman Grove Creamery Co. v. Deaver, 208 Neb. 178, 302 
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N.W.2d 697 (1981). In the case at bar the defendant knew, well 
within the time limits imposed by the pretrial order, that he was 
going to call Waltemath and Professor Stumpff as expert 
witnesses at the trial. Yet Stumpff was never designated as an 
expert witness, and Waltemath was never identified at all until 
less than 2 weeks before trial. Despite defense attorney’s 
characterization of his actions as a mistake, the result was a 
“trap” for the plaintiff’s attorney. 

This court has on previous occasions discussed counsel’s 
failure to identify witnesses before trial. In Cardenas v. 
Peterson Bean Co., 180 Neb. 605, 611-12, 144 N.W.2d 154, 159 
(1966), we stated: 

The trial court has discretionary power to exclude the 
testimony of a witness whose identity is deliberately 
withheld in discovery under proper circumstances. The 
trial court would also have discretion to impose an 
alternative sanction to effectively protect against harm 
due to lack of prior knowledge of the witness, such as 
continuing the hearing or deferring the questioning of 
such a witness. The object of the rule requiring the 
disclosure of the names of witnesses before trial is to 
enable the parties to discover the truth and eliminate 
surprise, and, dependent on the facts, the overall policy of 
discovering all the truth, in some circumstances, might be 
more adequately served by permitting testimony after 
postponement until the element of surprise has been 
eliminated. These matters, however, are primarily within 
the broad discretion of the trial court. 

In the case at bar the trial court quashed Waltemath’s 
deposition and permitted an in camera voir dire of Professor 
Stumpff prior to his testimony at trial. While such procedures 
are not preferred over compliance with pretrial orders, it was 
within the trial court’s discretion to deal with the situation in 
such a manner. Owing to the remedy provided, the defendant’s 
attorney’s actions do not alter the disposition of this case. That, 
however, does not excuse his conduct. 

Of the remaining assignments of error, we first consider the 
relevancy of the testimony of defendant’s expert witness, 
Professor Stumpff, regarding “confabulation.” The plaintiff’s 
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"pretrial oral motion in limine to exclude Professor Stumpff’s 
testimony was sustained; nonetheless, his testimony was later 
received. According to Professor Stumpff, “Confabulation is 
to make a logical story or sense with no basis of facts.” He 
testified that confabulation can occur when there is a blank 
period in a person’s memory such that there is no factual basis 
for the recalling of an experience, but the person will try to 
construct a plausible explanation of his actions based on 
previous knowledge or past experience. In this case Professor 
Stumpff’s testimony was presented in light of conflicting 
statements made by the defendant. The defendant testified that 
he had no recollection of who was driving on the night the 
accident occurred, but admitted that after the accident he was 
asked by the sheriff who was driving, and responded, “I guess I 
was.” 

In an in camera voir dire examination preceding his 
testimony at trial, Professor Stumpff stated that for an episode 
to be consistent with the theory of confabulation, there must 
have been some sort of neurological damage to the brain, either 
through the use of alcohol or drugs or a blow to the head. 
Absent a blow to the head, of which there was no evidence in 
this case, he stated that the plausibility of confabulation 
occurring depended on whether there was a level of alcohol in 
the body sufficient to produce “alcoholic blackout.” The 
professor did not determine whether the defendant had 
consumed enough alcohol to reach that level where 
confabulation could occur. Furthermore, he had never 
examined the defendant. Professor Stumpff conceded in 
camera that he could not be certain that confabulation had 
occurred in the instant case; it was, however, atheory that could 
be an explanation. 

At trial Professor Stumpff was asked a lengthy hypothetical 
question by defense counsel which assumed the acceptance of 
certain facts relating to the incident, some of which were 
controverted. At the conclusion of the hypothetical question, . 
defense counsel asked: 

Assume further, and lastly, that after the occurrence of the 
accident somebody says or makes inquiry as to who was 
driving, and the individual answers, “I was.” Do you have 
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an opinion, with a reasonable degree of scientific 
certainty, based upon your experience and your studies, as 
to whether or not the facts that I have just given to you and 
the symptoms that I have just given to you are consistent 
with confabulation? Yes, or no, please? 

(Emphasis supplied.) Professor Stumpff answered “yes.” 
Neb. Rev. Stat. § 27-702 (Reissue 1979) provides: 
If scientific, technical, or other specialized knowledge 
will assist the trier of fact to understand the evidence or to 
determine a fact in issue, a witness qualified as an expert 
by knowledge, skill, experience, training, or education, 
may testify thereto in the form of an opinion or otherwise. 
Expert testimony must meet these requirements in order to 
be admissible. State v. Ammons, 208 Neb. 812, 305 N.W.2d 812 
(1981). At best, it was the opinion of Professor Stumpff that the 
facts were consistent with confabulation. At no time was there 
any closer application of the theory to the facts at hand. 
Whether the facts were consistent with confabulation was not 
relevant, and his testimony should not have been received. The 
general rule is: 
“Expert testimony should not be received if it appears the 
witness is not in possession of such facts as will enable him 
to express a reasonably accurate conclusion as 
distinguished from a mere guess or conjecture. The 
witness should not be allowed to express an opinion on an 
inadequate basis or in respect to facts not disclosed to the 
jury.” 

Langfeld v. Department of Roads, 213 Neb. 15, 27-28, 328 

N.W.2d 452, 459 (1982). See, also, Fletcher v. State, 216 Neb. 

342, 344 N.W.2d 899 (1984). 

Where the opinion testimony of an expert witness does not 
have a sound and reasonable basis, it should be stricken. 
Danielsen v. Richards Mfg. Co., Inc., 206 Neb. 676, 294 
N.W.2d 858 (1980). There was no showing that confabulation 
occurred or even that the defendant sustained such neurological 
damage as would support its possible occurrence. As such, 
there was no basis in fact to support Professor Stumpff’s 
testimony. Where there has been a clear abuse of discretion, the 
ruling of a trial court in receiving or excluding an expert’s 


PRIEST v. MCCONNELL 335 
Cite as 219 Neb. 328 


opinion will be reversed. State v. Miner, 216 Neb. 309, 343 
N.W.2d 899 (1984). The opinion of an expert witness is properly 
admitted into evidence where the basis of the opinion and the 
facts on which it is based are before the jury and the opposing 
party has had an opportunity to cross-examine the expert 
witness in that regard. Indeed, there is a vast difference between 
permitting an expert to give an opinion when all the factors 
necessary to draw a conclusion are in evidence and in 
permitting an explanation based on assumptions that have no 
adequate foundation in the evidence. Nickal v. Phinney, 207 
Neb. 281, 298 N.W.2d 360 (1980). 

The third assignment of error to be considered is the trial 
court’s failure to find that there was not sufficient foundation 
to permit evidence of the results of alcohol content tests 
performed on blood and urine samples taken from the body of 
Larry Priest. Despite plaintiff’s objections that a complete 
chain of custody had not been established, Waltemath was 
allowed to testify that the alcohol content of his blood was .105 
percent and that the alcohol content of his urine was .16 
percent. 

The record reveals that Dr. Melvin Campbell recalled taking 
blood samples from both the deceased Larry Priest and Linda 
Lister. Dr. Campbell said that he took the samples at the 
mortuary, but he did not remember to whom he passed them for 
handling. Usually, he said, they are given to the sheriff or 
mortician. . 

Sheriff Donald Brown testified that he took blood and urine 
samples to his office; he did not know where he got the Larry 
Priest samples, but he did remember who gave him the Linda 
Lister samples. 

Dr. Selliken performed the autopsies of the decedents. He 
testified that he was given samples labeled with their names 
from a uniformed individual at the Ainsworth sheriff’s office. 
He transported the samples to his laboratory in North Platte, 
where he put them in a lockbox used for keeping specimens. Dr. 
Selliken requested that Waltemath perform alcohol tests on the 
samples. Waltemath then took the samples out of the lockbox in 
the laboratory. She testified that one of the samples had “Dr. 
Selliken’s name on it, Brown county, and Dewey Long. . . [and] 
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Priest.” 

In Raskey v. Hulewicz, 185 Neb. 608, 177 N.W.2d 744 
(1970), a challenge was made to the sufficiency of the 
foundation for the chemical analysis of a urine sample. This 
court said that “the authenticity of the urine sample must be 
unequivocally established before its admission into evidence, as 
an elementary safeguard of a defendant’s rights.” Jd. at 615-16, 
177 N.W.2d at 749. In the case at bar there is no evidence as to 
the origin of the urine sample of Larry Priest. Not only did Dr. 
Campbell not remember taking any urine samples but the 
sheriff had no knowledge of where he obtained either the urine 
or blood samples of Larry Priest. The first time that any urine 
sample is directly associated with Larry Priest is when 
Waltemath removed it, along with the ambiguously labeled 
samples, from the lockbox in her laboratory. 

At best, the chain of custody concerning the blood samples is 
equivocal. Not only did Dr. Campbell not remember to whom 
he gave the blood samples but the sheriff did not know how he 
obtained any of the samples from Larry Priest. Once again, 
Waltemath’s testimony is that these blood samples were among 
those ambiguously labeled samples she retrieved from the 
lockbox. In State v. Apker, 204 Neb. 577, 578, 284 N.W.2d 14, 
16 (1979), this court said: a8 

“We hold that an exhibit is admissible, so far as identity is 
concerned, when it has been identified as being the same 
object about which the testimony was given. It must also 
be shown to the satisfaction of the trial court that no 
substantial change has taken place in the exhibit so as to 
render it misleading. As long as the article can be 
identified it is immaterial in how many or in whose hands 
it has been.” In State v. Langer, 192 Neb. 525, 222 N.W.2d 
820 (1974), we said: “Important in such situations are the 
nature of the exhibit, the circumstances surrounding its 
preservation and custody, and the likelihood of 
intermeddlers tampering with the object.” 
Where an object passes through several hands before being 
produced in court, it is necessary to establish a complete chain 
of evidence which traces the possession of the article to the final 
custodian. If one link in the chain is missing, the object may not 
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be introduced into evidence. State v. Bobo, 198 Neb. 551, 253 
N.W.2d 857 (1977). 

Appellant also contends that the trial court’s jury 
instructions were improper, specifically, in that no instruction 
was given on “comparative negligence” and “contributory 
negligence,” and in that no definition of “negligence” was 
given. Generally, this court will not consider instructions not 
objected to. Silvey & Co., Inc. v. Engel, 204 Neb. 633, 284 
N.W.2d 560 (1979). “However, the trial court is under a duty, on 
its own motion, to correctly instruct on the law and this court 
may take cognizance of plain error in instructions indicative of 
a probable miscarriage of justice.” Id. at 636, 284 N.W.2d at 
562. 

While these omissions, standing alone, might not warrant 
reversal, prejudicial error is evidenced when those omissions 
are coupled with the factor that the jury resorted to a dictionary 
to supply itself with certain definitions. In fact, the final error 
assigned in this case concerns the jury’s use of a dictionary 
during its deliberations. The affidavits of two of the jurors 
indicate that the bailiff provided the jury with a standard 
English dictionary, from which definitions for “negligence,” 
“contributory,” and “preponderance” were obtained. One of 
the jurors stated that the dictionary was requested because 
some of the jurors were having a dispute regarding the burden 
of proof on certain elements of the case. He further stated that 
“the use of the dictionary in the jury room with the issue of the 
burden of proof and the word ‘preponderance’ had an impact 
of [sic] the decision of the jury.” 

In Schreiner v. State, 155 Neb. 894, 54 N.W.2d 224 (1952), 
this court considered an assignment of error regarding a jury’s 
use of a dictionary. There, the jury had the dictionary for only a 
few minutes, and the foreman advised the trial court that they 
had looked up a definition but “ ‘we didn’t get too much out of 
it’ ” Id. at 897, 54N.W.2d at 226. The remaining jurors advised 
the trial court that the reference to the dictionary had not 
affected their deliberations. Under those circumstances no 
error was found. However, in reaching its decision, this court 
reviewed the standard set out in previous cases: 

In Matters v. State, 120 Neb. 404, 232 N.W. 781, a juror 
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during deliberations produced a dictionary and read from 
it the definition of some words which were contained in an 
instruction. We held: “This conduct was highly improper. 
The jury should have relied solely upon the evidence for 
the facts, and upon the court’s instructions for the law, of 
the case. Not every violation of the proprieties, however, is 
sufficient to reverse a judgment. It is only such 
misconduct of the jury as is calculated to prejudice the 
substantial rights of the defendant that is ground for anew 
trial... .” 
Td. at 898, 54 N.W.2d at 226. 

In sum, it cannot be said that the combined failure of the trial 
court to properly instruct the jury and the jury’s resort to a 
dictionary to fill in the blanks did not result in prejudice to the 
plaintiff. 

For the reasons stated the judgment is reversed and the cause 
remanded for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 

SHANAHAN, J., concurring. 

I agree that Stumpff’s opinion was improperly before the 
jury. Nevertheless, certain statements in the majority opinion 
are incomplete and, therefore, inaccurate interpretations of the 
Nebraska Evidence Rules. 

In cases such as that before us, the t trial court must ask itself 
two preliminary questions: (1) Will the expert opinion assist the 
trier of fact? (Rule 702, Neb. Rev. Stat. § 27-702 (Reissue 
1979)); and (2) Is the witness qualified as an expert? (Rule 
104(1), Neb. Rev. Stat. § 27-104(1) (Reissue 1979)). See, Loftin 
and Woodard, Inc. v. United States, 577 F.2d 1206 (Sth Cir. 
1978); United States v. Normile, 587 F.2d 784 (Sth Cir. 1979). 

If the answers to those preliminary questions are in the 
affirmative, Rule 705(1), Neb. Rev. Stat. § 27-705(1) (Reissue 
1979), permits admission of the expert’s opinion or inference 
without an in-court prior disclosure of underlying facts or data, 
unless the judge requires otherwise. In the absence of judicial 
request for underlying facts or data, a witness found by the 
court to be qualified as an expert may, without any further 
development of facts, express an opinion in the field wherein 
the witness has expertise. After admission of the expert’s 
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opinion, the burden rests with the adversary to cross-examine 
and develop the underlying facts or absence of facts which 
exposes any weakness in the expert’s opinion. In this posture a 
jury determines what weight is due an expert’s opinion. 
However, if direct, cross, or redirect examination of the expert 
discloses an inadequate basis for an expert’s opinion, the 
“opinion” may be stricken as mere guesswork, conjecture, or 
speculation. For example, in Clearwater Corp. v. City of 
Lincoln, 202 Neb. 796, 277 N.W.2d 236 (1979), we held that, on 
proper objection and motion to strike, an expert’s opinion 
should have been stricken where an expert, basing his opinion 
on the presence of a gravel supply to be mined from an 
appraised property, gave an opinion about the value of real 
estate but on further direct and cross-examination showed the 
availability and extent of gravel deposits to be conjectural or 
speculative. 

During voir dire in chambers before he gave his opinion as 
evidence for the jury, Stumpff categorically stated that the 
prerequisite for confabulation is neurological damage to the 
brain through (1) a level of alcohol producing “alcoholic 
blackout” or (2) a blow on the head. Stumpff acknowledged he 
had not determined whether McConnell drank enough alcohol 
to reach the level where a “blackout” occurs. There was no 
evidence of a blow to McConnell’s head. Consequently, in the 
course of his in-chambers examination, Stumpff conclusively 
demonstrated that he had no basis for his opinion. While 
testifying before the jury, Stumpff was not rehabilitated to 
regenerate an opinion on confabulation and should not have 
been permitted to express his opinion to the jury. When the 
majority indicates that an expert’s opinion is properly admitted 
only when “the basis of the opinion and the facts on which it is 
based are before the jury and the opposing party has had an 
opportunity to cross-examine the expert,” such a standard for 
admissibility is not supported by, and in fact conflicts with, the 
Nebraska Evidence Rules. 

The majority restricts an expert’s opinion to those situations 
“when all the factors necessary to draw a conclusion are in 
evidence,” which expression is dicta and dangerous dicta at 
that. Such restriction would resurrect the requirement of a 
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hypothetical question—an evidentiary format no longer 
necessary but permissible under the Nebraska Evidence Rules. 
Also, Rule 703 of the Nebraska Evidence Rules permits an 
expert to base his opinion or inference on facts or data 
perceived by the expert or made known to him at or before the 
hearing, including the type of facts or data reasonably relied 
upon by experts in the particular field in forming opinions or 
inferences, which “facts or data need not be admissible in 
evidence.” The evidentiary issue here relates to Stumpff’s 
acknowledged absence of a foundation for his opinion, not the 
necessity of other adduced evidence as a premise for an expert’s 
opinion. 

The trial court should have excluded Stumpff’s opinion as a 
result of his demonstrated inadequate basis for the opinion he 
expressed. 

KrivosHA, C.J., and WHITE, J., join in this concurrence. 


E.tis & Guy ADVERTISING, INC., A NEBRASKA CORPORATION, 
APPELLEE AND CROSS-APPELLANT, V. JAMES COHEN AND HowaRD 
VANN, APPELLANTS AND CROSS-APPELLEES. 

363 N.W.2d 180 


Filed February 22, 1985. No. 83-778. 


1. Jury Instructions: Appeal and Error. While it is the duty of the trial court, 
without any request to do so, to instruct the jury on issues raised by the pleadings 
and supported by the evidence, failure of counsel to object to the giving of 
certain instructions after they have been submitted to counsel for review will 
preclude raising an objection to the instructions on appeal, unless there is plain 
error indicative of a probable miscarriage of justice. 

2. Directed Verdict. It is not error for the trial court to overrule a motion for a 
directed verdict where there is some evidence presenting a question for the jury. 

3. Prejudgment Interest. While there may be no reasonable controversy as to the 
amount of a claim nor as to plaintiff’s right to recover from some defendant, if 
there is a reasonable controversy as to who is responsible for the claim, 
prejudgment interest should not be awarded. 


Appeal from the District Court for Douglas County: 
SAMUEL P. CANIGLIA, Judge. Affirmed. 


ELLIS & GUY ADVG. v. COHEN 341 
Cite as 219 Neb. 340 


Warren S. Zweiback and Patricia A.-Lamberty of Zweiback, 
Kasher, Flaherty & DeWitt, P.C., for appellants. 


Margaret Schneider of Swarr, May, Smith & Andersen, P.C., 
for appellee. 


BOSLAUGH, WHITE, and GRANT, JJ., and McCown, J., 
Retired, and CoLWELL, D.J., Retired. 


GRANT, J. 

In its third amended petition filed June 14, 1983, 
plaintiff-appellee, Ellis & Guy Advertising, Inc. (hereinafter 
Ellis & Guy), sued defendants-appellants, James Cohen and 
Howard Vann, alleging that “each of them purchased 
advertising services from the plaintiff... .”; that “defendants . 
. . are indebted to the plaintiff in the amount of $9,167.93 for 
services rendered”; that “said sum is due pursuant to invoice 
dated June 30, 1981”; and that “demand has been made upon 
the defendants. . . but no payment has been made.” Ellis & Guy 
sought judgment against Cohen and Vann_ individually, 
together with prejudgment interest after June 30, 1981. 

Cohen and Vann joined in an “Answer to Third Amended 
Petition,” in which they generally denied the material 
allegations of the third amended petition, and “by way of 
further answer” alleged “that to the extent the the [sic] services . 
. . were purchased or provided, they were purchased by and 
provided by plaintiff to Vanco Pizza, Inc., a Nebraska 
corporation.” Cohen and Vann prayed that the Ellis & Guy 
petition be dismissed. 

From these pleadings the parties agree in their briefs that this 
is an action “based upon an alleged oral contract between 
Plaintiff and Defendants.” The site and date of the alleged 
contract are not set out in the pleadings, and the record 
indicates a series of contracts rather than one detailed 
agreement; but we accept the case as seen and tried by the 
parties. 

Jury trial began on August 31, 1983. Ellis & Guy completed 
its evidence and rested on the same day. Cohen and Vann 
completed their testimony and rested the next day, September 1. 
An instruction conference was held on September 2, final 
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arguments made, the case submitted to the jury, and the jury 
returned its verdict for Ellis & Guy and against Cohen and Vann 
in the amount of $9,167.93. 

Thereafter, Cohen and Vann timely filed their motion for 
new trial, and Ellis & Guy filed its motion for prejudgment 
interest. Both motions were denied. Cohen and Vann appeal 
from the judgment and the denial of their motion for new trial, 
and Ellis & Guy cross-appeals from the denial of its motion for 
prejudgment interest. 

Cohen and Vann assign four errors in their appeal to this 
court. One assignment is that the court erred in failing to give 
any instruction on defendants’ theory of equitable estoppel; 
two assignments are that the trial court erred in giving 
instruction No. 10; and the last assignment is that the court 
erred in denying defendants’ motion for a directed verdict. For 
the reasons hereinafter set out we affirm. 

In deciding the first three assignments of error, we are again 
faced with the problem arising when, after an instruction 
conference at which neither of the parties to a lawsuit raises any 
objection to the instructions as given, the parties then challenge 
on appeal the giving of, or the failing to give, certain 
instructions. 

In the case at bar the record shows that trial counsel were 
never hurried in the pleading or presentation of their respective 
cases or in the instruction conference held. Yet, after ample time 
to find errors in the instructions, at that conference counsel 
affirmatively showed that they had no objection to any part of 
the court’s proposed instructions. 

We held in McCauley v. Briggs, 218 Neb. 403, 408, 355 
N.W.2d 508, 511-12 (1984): 

[I]t is the duty of the trial court, without any request to do 
so, to instruct the jury on the issues presented by the 
pleadings and supported by the evidence. [Citations 
omitted. ] 

In applying that principle we have established that the 
failure to object to instructions after they have been 
submitted to counsel for review or to offer more specific 
instructions if counsel feels the court-tendered 
instructions are not sufficiently specific will preclude 
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raising an objection on appeal, unless there is a plain error 
indicative of a probable miscarriage of justice. 

In the case of Enyeart v. Swartz, 218 Neb. 425, 427, 355 
N.W.2d 786, 788 (1984), where the court and counsel 
overlooked the giving of an instruction on proximate cause, we 
reversed the case, stating: 

While we are ever committed to our view that the failure 
to object to instructions or the failure to tender 
instructions generally precludes one from raising the 
matter on appeal (see McCauley v. Briggs, ante p. 403, 355 
N.W.2d 508 (1984)), and we continue to urge counsel to 
assist the court in the interest of both conserving judicial 
time and eliminating the unnecessary occurrence of trial 
costs which ultimately must be borne by one or the other 
litigant, we nevertheless believe that we cannot ignore the 
error present here. 

In this case the instructions complained of were not objected 
to at the instruction conference, were not set out in the motion 
for new trial, and were not mentioned at the mandatory 
prehearing conference pursuant to the rules of this court. The 
subject first came to light in the appellants’ brief filed February — 
21, 1984. Thus, the trial court was not given any chance to 
consider if appellants’ theories had any merit. The reason for 
appellants’ late challenge to the instructions in this case is 
different than in most cases. Often the matter of proper 
instructions is simply overlooked by counsel. Here, counsel 
represented Cohen and Vann during the trial and up through 
the prehearing conference in this court. Then, for reasons not 
stated, trial counsel was replaced by the attorneys presenting 
this appeal. With the broad approach taken in this appeal, 
where challenges are made to the trial procedures, the litigants, 
in effect, have sought to employ their own “postjudgment civil 
relief act,” wherein all actions of trial counsel may be 
challenged in an appeal by different counsel. This approach is 
beyond proper appellate procedures. 

In this case we again state, as set out in Enyeart, our urging 
that counsel should assist the court in the instruction phase of 
the trial, as an aid both to the court and to their clients. Again, 
we must return to our basic principle, set out in the McCauley 
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case, that in such situations we look only for “plain error 
indicative of a probable miscarriage of justice.” 

With reference to appellants’ contention that the court erred 
in failing to instruct on appellants’ theory of equitable estoppel, 
our examination of the transcript filed herein shows that the 
issue of equitable estoppel was not raised in the pleadings untila 
separate “Amended Answer” was filed by each defendant. 
These answers alleged that Ellis & Guy was estopped from 
denying that it dealt with a corporation rather than with Cohen 
and Vann individually. The record before us shows that copies 
of these amended answers were mailed to Ellis & Guy’s attorney 
on August 31, 1983—the first day of the trial of this case. The 
transcript further shows that these answers were filed with the 
clerk of the district court on November 3, 1983—-more than 2 
months after the trial of this case. The record does show that the 
day preceding the instruction conference the trial judge stated 
that he was not going to instruct on the equitable estoppel issue. 
The record shows that amended answers were allowed to be 
filed. Why copies were filed at such a late date is not shown. In 
view of the record before us, and counsel’s failure to object at 
the instruction conference as to the court’s refusal to submit the 
equitable estoppel issue, it is obvious there is no plain error 
indicative of a probable miscarriage of justice. Appellants’ 
failure to bring the issue before the trial court precludes raising 
an objection on appeal. The district court’s actions with regard 
to the equitable estoppel question are affirmed. 

Appellants’ two assignments of error on instruction No. 10, 
as given by the trial court, also were raised for the first time on 
appeal. 

The challenged instruction submitted -both plaintiff’s and 
defendants’ theories of the case to the jury. As a result, the 
instruction was somewhat long and possibly confusing, but 
examination of the instruction does not disclose any plain error 
resulting in a probable miscarriage of justice. 

The instruction told the jury that Ellis & Guy pleaded and 
adduced evidence showing that Ellis & Guy dealt with Cohen 
and Vann as individuals and that Ellis & Guy had the burden of 
proving those allegations. In the same instruction the jury was 
instructed on the different liabilities imposed on persons acting 
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as agents of corporations and on persons acting as individuals 
and, in effect, that if defendants pleaded and relied on the fact 
that plaintiff had entered into this contract with Vanco Pizza, 
Inc., defendants would have to prove that fact. 

In its third amended petition Ellis & Guy alleged it dealt with 
Cohen and Vann as individuals. The court properly placed the 
burden on Ellis & Guy to prove that. In their answer Cohen and 
Vann not only generally denied the allegations that they entered 
into a contract as individuals but affirmatively alleged that the 
identical services furnished by Ellis & Guy were, in fact, 
furnished to Vanco Pizza, Inc. The effect of such an affirmative 
factual allegation in their answer necessarily means that Cohen 
and Vann are stating that Ellis & Guy entered into the contract 
with a specific corporation. In that situation the burden of 
proof obviously rests on Ellis & Guy to prove it dealt with 
Cohen and Vann as individuals. The court’s instruction so 
stated. Once that is established, however, there is no burden of 
proof on Ellis & Guy to prove that it did not deal with a specific 
corporation. The court did not require Ellis & Guy to prove that 
negative. 

The court instructed that if the jury determined that Ellis & 
Guy dealt with Cohen and Vann only as agents for Vanco Pizza, 
Inc., they could not be found liable for the advertising services. 
The court, however, in view of Cohen and Vann’s pleadings, 
instructed the jury that if existence of the alleged Ellis .& 
Guy-Vanco Pizza, Inc., contract was the reason that Cohen and 
Vann were not liable as individuals, then the burden of proving 
that contract was on Cohen and Vann. While that allegation 
does not rise to the level of an affirmative defense such as 
duress or estoppel, the allegation does inject a fact question into 
the jury’s deliberations, and the jury must be instructed as to 
how that fact is to be proved and the effect of such proof. The 
trial court could not put the burden of proving that fact on 
plaintiff. In view of the record the court’s instruction does not 
indicate a probable miscarriage of justice. Cohen and Vann had 
gone beyond just defending against the plaintiff’s claim and 
had alleged the existence of a specific fact which could possibly 
render them not liable. In such a situation plaintiff has no 
burden to prove the negative of such a defense. 
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It might well be that the instruction could have been more 
clearly worded, but in the absence of an objection at the 
instruction conference, and in view of the manner in which this 
case was pleaded and tried, we cannot say there was any plain 
error indicative of a probable miscarriage of justice. 

The last assignment of error is that the trial court erred in not 
directing a verdict in favor of Cohen and Vann. The evidence in 
the record, although certainly disputed, shows that there were 
conferences, at some unspecified times, between Cohen and 
Vann, as individuals, and representatives of Ellis & Guy and 
that these conferences resulted in agreements by Cohen and 
Vann, as individuals, to purchase advertising services. The 
evidence would support a finding that the two were acting as 
individuals. The evidence would also support a finding that 
Cohen and Vann were, in all their negotiations with Ellis & Guy, 
acting as agents for a corporation. It was stipulated that the 
services were rendered and the prices were fair. A jury question 
was presented. The court was correct in not directing a verdict 
in favor of Cohen and Vann. 

Ellis & Guy cross-appeals from the trial court’s 
determination that while there was no dispute as to the amount 
in question, there was a reasonable controversy about who 
owed that amount, and, therefore, no prejudgment interest 
should be allowed. Ellis & Guy contends in its brief that where a 
claim is liquidated, prejudgment interest is allowed as a matter 
of right. Land Paving Co. v. D. A. Constr. Co., 215 Neb. 406, 
338 N.W.2d 779 (1983), and O’Keefe Elevator v. Second Ave. 
Properties, 216 Neb. 170, 343 N.W.2d 54 (1984), hold that a 
claim is liquidated where there is no reasonable controversy as 
to either plaintiff’s right to recover or as to the amount of such 
recovery. Here, while there is no reasonable controversy as to 
Ellis & Guy’s right to recover from someone nor as to the 
amount of recovery, there is a controversy as to from whom 
Ellis & Guy may recover—that is, are Cohen and Vann liable to 
Ellis & Guy or is some other entity liable? Such a dispute is a 
controversy which requires that prejudgment interest not be 
awarded. The trial court’s denial of prejudment interest was 
correct. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. MICHAEL STEWART, 
APPELLANT. 
363 N.W.2d 368 


Filed February 22, 1985. No. 84-016. 


1. Rules of Evidence: Other Acts. Rule 404(2) of the Nebraska Evidence Rules 
(Neb. Rev. Stat. § 27-404(2) (Reissue 1979)) is an inclusionary rule permitting 
the use of relevant, specific acts for all purposes except to prove character of a 
person in order to show that such person acted in conformity with character. 
Thus, Rule 404(2) permits evidence of other acts if such acts are relevant for any 
purpose other than to show a defendant’s propensity or disposition to commit 
the crime charged. 

. Proof of other acts admissible under Rule 404(2) of the 
Nebraska Evidence Rules (Neb. Rev. Stat. § 27-404(2) (Reissue 1979)) is not 
restricted to those acts occurring before the event for which a defendant is 
prosecuted. Proof of other acts may be admissible even if such acts occurred 
after the offense charged against the defendant. 

3. Other Acts: Self-Defense. Generally, other acts may be used to refute the 
accused’s claim of self-defense. 

4. Other Acts: Intent. Other acts may be used as relevant evidence to counter a 
defendant’s contention that at the time of the offense his action lacked the 
requisite criminal intent due to intoxication. 


Appeal from the District Court for Lancaster County: 
BERNARD J. McGInNN, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Michael D. Gooch, for appellant. 


Paul L. Douglas, Attorney General, and Terry R. Schaaf, 
for appellee. 


KRrIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

A jury in the district court for Lancaster County found 
Michael Stewart guilty of (1) assault in the second degree, Neb. 
Rev. Stat. § 28-309(1)(a) (Reissue 1979), and (2) use of a deadly 
weapon to commit a felony, Neb. Rev. Stat. § 28-1205(1) 
(Reissue 1979). The district court sentenced Stewart to aterm of 
imprisonment of 14 months to 4 years for the assault charge and 
aterm of 1 to 2 years for the weapon charge. Sentence on the 
weapon charge ran consecutively to the assault sentence. 
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Lily “Rings” Heydorn shared an apartment with Stewart 
and his cousin, Ray Webb. Stewart was accustomed to carrying 
a Buck hunting knife in a sheath attached to his belt. The Buck 
hunting knife resembles an oversized pocketknife with a 3- to 
4inch blade. Stewart frequently and __instructionally 
demonstrated to Rings “how fast he could open the knife” with 
“just one hand” by “flipping the wrist.” 

At Rings’ apartment on November 25, 1982, Thanksgiving 
Day, Rings, Webb, and Stewart gathered for Thanksgiving 
dinner with Rings’ mother, Bernice Heydorn, and Rings’ 
brother, Mark. Throughout Thanksgiving Day, Stewart had 
been drinking heavily. After Thanksgiving dinner Bernice, 
Webb, and Stewart watched TV in the living room, while Rings 
and Mark remained in the dining room. Stewart continued 
drinking Jack Daniels whiskey. Around midnight, Stewart and 
Webb engaged in a wrestling match in the living room. Stewart 
was wearing the sheath containing his Buck knife. Bernice, 
present in the living room, saw Stewart shove Webb “pretty 
hard” down on the davenport and tell Webb to “sit down and 
shut up.” According to Bernice, Webb was “pretty steamed” 
and responded, “I don’t have to take this.” Webb rose from the 
davenport only to have his leather vest torn off by Stewart. The 
wrestling match resumed, and a telephone was knocked “off 
the hook” in “quite a scuffle,” according to Bernice. Webb and 
Stewart tried to strike each other and became locked in each 
other’s arms. The wrestling match concluded with Stewart 
holding the blood-covered Buck knife with his right hand and 
lying on the davenport while yelling at Webb, “[C]ome on, you 
S.O.B., Pll cut you again.” Webb, bleeding, was leaning over 
the davenport and then collapsed on the floor. Webb sustained 
a horizontal knife wound on his side in line with the rib cage, 
slightly forward from his left arm. Bernice telephoned the 
police and an ambulance. The police arrived approximately 5 
minutes after Bernice’s call. 

After the police arrived, officers found Stewart’s Buck knife 
near the scene of the scuffle and questioned Stewart about the 
incident in which Webb was wounded. In the course of police 
investigation at Rings’ residence and at the police department, 
Stewart gave varied accounts of the incident. Admissibility of 


STATE v. STEWART 349 
Cite as 219 Neb. 347 


Stewart’s statements to the police is not an issue. According to 
officers, Stewart told the police that “Webb had a knife in his 
right hand and was coming toward” Stewart. In an attempt to 
disarm Webb, Stewart twisted Webb’s right arm behind his 
back, and it was then that Webb was “possibly stabbed.” In 
another version of the incident Stewart told police that Webb 
“had fallen on the knife.” At Rings’ house police later found a 
kitchen knife with a 6- to 7-inch blade which Stewart 
maintained had been used in Webb’s attack on him. During the 
trial, Stewart’s counsel extensively cross-examined officers 
about the possibility of Stewart’s intoxication when the police 
arrived at Rings’ residence after Webb was wounded. 

Shortly before Brenda Gunn, a State’s witness, testified 
during Stewart’s trial, counsel met with the court in chambers. 
The prosecutor gave a detailed description of Gunn’s 
prospective testimony, namely, on departing a bar in Omaha 
Stewart had stabbed a man because the other man had “flirted” 
with or tried to “pick up” Stewart’s female companion, and in 
Lincoln Stewart wielded a knife during a fight with one Michael 
Blocker. Defense counsel gave his views about relevancy of the 
two incidents but requested no action from the trial court 
except an examination of Stewart’s appeal from a previous 
Douglas County conviction for assault. See State v. Stewart, 
209 Neb. 719, 310 N.W.2d 706 (1981). After a short recess and 
out of the presence of the jury, the court stated to counsel that 
Gunn would be permitted to testify about the Omaha and 
Blocker incidents “for the limited purpose of showing intent or 
absence of accident.” In reference to Rule 403 of the Nebraska 
Evidence Rules (Neb. Rev. Stat. § 27-403 (Reissue 1979)) and 

_Gunn’s prospective testimony, the trial court stated that “the 
probative value does outweigh any prejudicial effect.” 

As previously indicated by the prosecutor, Gunn testified 
about two incidents involving Stewart and his use of a knife. 
According to Gunn, on several unspecified occasions between 
the first of July and the end of September in 1983, Stewart had 
told Gunn about the first incident, a fracas which occurred 
when an individual attempted to “pick up” Stewart’s female 
companion as Stewart and his companion were leaving an 
Omaha bar. Stewart became “angry and got mad,” and witha 
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knife cut the interloper. A date for the Omaha fracas was not 
established. Stewart’s counsel made no objection based on 
relevance throughout the direct examination of Gunn except an 
objection to a question about Stewart’s minimum daily 
consumption of alcoholic beverages. On cross-examination of 
Gunn, Stewart’s counsel unsuccessfully tried to obtain a 
concession that Stewart stated he was intoxicated during the 
Omaha fracas or had consumed such quantities of alcohol that 
the only reasonable inference was Stewart’s intoxication during 
the incident. 

Gunn then testified about a second incident which occurred 
in her presence and involved Michael Blocker and Stewart. On 
an evening in early July 1983, after he had drunk a great deal of 
alcohol, Stewart, en route to a liquor store, encountered and 
argued with Blocker. The argument subsided. Later, Stewart 
found Blocker seated on a porch of anearby residence of one of 
Gunn’s friends. An additional affray ensued, during which 
Blocker and Stewart struck each other, with Blocker getting the 
best of the exchange. Gunn and another woman intervened and 
pulled Blocker from Stewart, who entered the house and 
reappeared carrying a knife. When Stewart, brandishing the 
knife, was approximately 2 feet from Blocker, the two women 
disarmed Stewart while Blocker ran away. 

After the State rested its case Stewart did not present any 
witnesses and did not testify. 

Among the instructions given by the court was NJI 14.11A 
regarding the limited and proper use or consideration of 
Stewart’s other acts in arriving at a verdict. Also, with Stewart’s 
approval the court instructed the jury on Stewart’s theories of 
defense, namely, self-defense (NJI 14.33) and intoxication (NJI 
14.31). The jury found Stewart guilty of the charges. 

Stewart contends that the trial court committed reversible 
error by admitting the testimony of Brenda Gunn about 
Stewart’s “other acts” involving a knife and, further, by 
instructing the jury concerning such “other acts.” As additional 
grounds claimed for reversal, Stewart contends that the 
two-count information, that is, the charges of assault and use 
of a weapon during the commission of the assault, have twice 
put Stewart in jeopardy for the same offense, contrary to the 
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Constitutions, state and federal. See, Neb. Const. art. I, § 12; 
U.S. Const. amend. V. Finally, Stewart contends that the 
evidence is insufficient to sustain his conviction. 

We have previously dispelled the erroneous notion that Rule 
404(2) of the Nebraska Evidence Rules (Neb. Rev. Stat. 
§ 27-404(2) (Reissue 1979)) contains pigeonholes for admission 
of evidence pertaining to “other acts.” Rule 404(2) of the 
Nebraska Evidence Rules is an inclusionary rule permitting the 
use of relevant, specific acts for all purposes except to prove 
character of a person in order to show that such person acted in 
conformity with character. Thus, Rule 404(2) permits evidence 
of other acts if such acts are relevant for any purpose other than 
to show a defendant’s propensity or disposition to commit the 
crime charged. State v. Craig, ante p. 70, 361 N.W.2d 206 
(1985). 

Intent is the state of mind operative at the time of an action. 
State v. Craig, supra. 

Proof of other acts admissible under Rule 404(2) is not 
restricted to those acts occurring before the event for which a 
defendant is prosecuted. Proof of other acts is admissible even 
if such acts occurred after the offense charged against the 
defendant. United States v. Arroyo-Angulo, 580 F.2d 1137 (2d 
Cir. 1978) (misconduct committed 9 months after the crime 
charged in the indictment is relevant). 

In Stewart’s case the other acts were not offered to show a 
propensity or disposition to commit an assault on Webb, that is, 
to prove Stewart’s character in order to show that he acted in 
conformity with his character. Rather, the other acts, as 
testified by Gunn, were relevant and tended to negative 
Stewart’s assertion that Webb was accidentally wounded as a 
result of Webb’s falling on the knife. Further, Stewart told 
police that Webb was holding a knife in his right hand and, in an 
attempt to disarm Webb, Stewart twisted Webb’s right arm 
backward, thereby accidentally inflicting the knife wound on 
Webb’s left side. Such a contortionistic exhibition strains the 
most vivid imagination and expands the confines of credulity. 
Nevertheless, the other acts testified by Gunn tend to eliminate 
accident as Stewart’s explanation for the wound sustained by 
Webb. The other acts described by Gunn had additional 
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probative value in showing Stewart’s intent, his state of mind, 
and were relevant to demonstrate that Stewart’s conduct and 
actions toward Webb were accompanied by criminal intent 
rather than a justified protective intent existing in self-defense. 
Generally, other acts may be used to refute the accused’s claim 
of self-defense. See, State v. Jenkins, 158 Conn. 149, 256 A.2d 
223 (1969); Commonwealth v. Krolak, 164 Pa. Super. 288, 64 
A.2d 522 (1949). Stewart’s other acts with a knife tended to 
counter his contention that at the time of the offense he lacked 
the requisite criminal intent due to intoxication. See United 
States v. Smith, 552 F.2d 257 (8th Cir. 1977). Under the 
circumstances Gunn’s testimony about other acts involving 
Stewart and a knife was relevant. We agree with the trial court 
that the probative value of Stewart’s other acts outweighs the 
danger of unfair prejudice, confusion of the issues, or the 
possibility of misleading the jury. See Rule 403, Nebraska 
Evidence Rules. The evidence about which Stewart complains 
was admissible. 

In considering assignments of error claimed in the reception 
of evidence, we must examine the trial record made, not the 
record counsel believes he has made or wishes in retrospect he 
had made. Stewart’s attorney did not object on the basis of 
relevancy when the evidence now assailed was adduced. “ ‘A 
defendant cannot predicate error on the admission of evidence 
to which no objection was made at the time the evidence was 
adduced.’ ” State v. Archbold, 217 Neb. 345, 351, 350 N.W.2d 
500, 505 (1984); State v. Tomrdle, 214 Neb. 580, 335 N.W.2d 
279 (1983). Perhaps in anticipation of an adverse ruling, 
counsel refrained from objecting lest the jury’s attention be 
directed to prejudicial aspects of incidents which might 
otherwise be depreciated or minimized as acts of one apparently 
intoxicated. When Stewart’s counsel was forewarned about 
Gunn’s testimony but did not object to that witness’ testimony, 
absence of an objection appears to have been a matter of trial 
strategy, a matter on which we will not speculate. State v. 
Archbold, supra. Under the circumstances, with evidence of 
Stewart’s other acts before the jury, the instruction on the jury’s 
use or consideration of such evidence was proper. 

As acknowledged by Stewart’s attorney during oral 
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argument, this court has already addressed and disposed of 
Stewart’s assignment of error based on double jeopardy. The 
constitutional prohibition against double jeopardy has no 
application where two separate and distinct crimes are 
committed as the result of one and the same act, because the 
constitutional proscription is directed to the identity of the 
offense and not to the act. Consequently, multiple punishments 
can be imposed for the same act without violating the double 
jeopardy provisions of the Constitutions, state and federal, 
where imposition of the multiple punishments is specifically 
authorized by state statute. See State v. Jackson, 217 Neb. 332, 
348 N.W.2d 866 (1984). 

Regarding Stewart’s final assignment of error, namely, 
insufficiency of the evidence to sustain his conviction, it has 
long been the rule in this state that a jury’s verdict will be upheld 
if, reviewing the evidence in the light most favorable to the 
State, there is sufficient evidence to support the jury’s verdict. 
See State v. Massey, 218 Neb. 492, 357 N.W.2d 181 (1984). 
There is ample evidence to support the jury’s verdict in 
convicting Stewart of both offenses charged against him. 

AFFIRMED. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION, 
RELATOR, V. GARY L. GIESE, RESPONDENT. 
363 N.W.2d 173 


Filed February 15, 1985. No. 85-108. 
Original action. Judgment of disbarment. 


KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

This matter was submitted upon the complaint against Gary 
L. Giese, made by the Committee on Inquiry of the Sixth 
Disciplinary District, and his voluntary surrender of license and 
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consent to the entry of a disciplinary order against him. 

Upon due consideration, it is ordered by the court, based 
upon the charges described in the complaint and the 
respondent’s voluntary surrender of his license, waiver of 
disciplinary proceedings, and consent to the entry of an order 
of disbarment, that said Gary L. Giese be, and hereby is, 
disbarred effective February 15, 1985. 

JUDGMENT OF DISBARMENT. 


DEBBY GALL, APPELLANT, V. GREAT WESTERN SUGAR COMPANY, A 
CORPORATION, ET AL., APPELLEES. 
363 N.W.2d 373 


Filed March 1, 1985. No. 83-636. 


1. Summary Judgment. The primary purpose of the summary judgment procedure 
is to pierce allegations of pleadings and show conclusively that the controlling 
facts are other than as pled, and thus resolve, without the expense and delay of 
trial, those cases where there exists no genuine issue either as to any material fact 
or as to the ultimate inferences to be drawn therefrom, and the moving party is 
entitled to judgment as a matter of law. 


2. . In considering a motion for summary judgment, the evidence is to be 
viewed most favorably to the party against whom the motion is directed, giving 
to that party the benefit of all the favorable inferences which may reasonably be 
drawn from the evidence. 

3. . The party moving for summary judgment has the burden of showing 


that no genuine issue as to any material fact exists; that party must therefore 
produce enough evidence to demonstrate his entitlement to a judgment if the 
evidence remains uncontroverted, after which the burden of producing contrary 
evidence shifts to the party opposing the motion. 

4. Causes of Action: Mental Distress. The elements of a cause of action based upon 
the intentional infliction of emotional distress are (1) that there has been 
intentional or reckless conduct, (2) that the conduct was so outrageous in 
character and so extreme in degree as to go beyond all possible bounds of 
decency and is to be regarded as atrocious and utterly intolerable in a civilized 
community, and (3) that the conduct caused emotional distress so severe that no 
reasonable person should be expected to endure it. 

5. Mental Distress: Liability. One has no liability where he has done no more than 
insist upon his legal rights in a permissible way, even though he is well aware that 
such insistence is certain to cause emotional distress. 

6. Judgments: Appeal and Error. A proper result will not be reversed merely 
because it was reached for the wrong reason. 
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Appeal from the District Court for Scotts Bluff County: 
RosBeErRT O. Hippe, Judge. Affirmed. 


Robert G. Pahlke of Van Steenberg, Brower, Chaloupka, 
Mullin & Holyoke, for appellant. 


John FE. Simmons of Wright, Simmons & Selzer, for 
appellees. 


KRIVOSHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Plaintiff-appellant, Debby Gall, alleges that the 
defendants-appellees, Great Western Sugar Company and its 
parent, Hunt International Resources Corporation, 
intentionally inflicted emotional distress upon her and 
breached their duty of fair and good faith dealing by certain 
telephone calls they caused to be made to her at her place of 
employment. In this appeal Debby Gall claims the trial court 
erred in sustaining Great Western’s motion for summary 
judgment, in sustaining Hunt International’s' special 
appearance, and in dismissing her action as to both defendants. 
We affirm. 

We first consider Debby Gall’s claim that the trial court 
erroneously sustained Great Western’s motion for summary 
judgment. As we recently reiterated, the primary purpose of the 
summary judgment procedure is to pierce the allegations made 
in the pleadings and show conclusively that the controlling facts 
are other than as pled, and thus resolve, without the expense 
and delay of trial, those cases where there exists no genuine 
issue either as to any material fact or as to the ultimate 
inferences to be drawn therefrom, and the moving party is 
entitled to judgment as a matter of law. Further, in considering 
a motion for summary judgment, the evidence is to be viewed 
most favorably to the party against whom the. motion is 
directed, giving to that party the benefit of all the favorable 
inferences which may reasonably be drawn from the evidence. 
Additionally, the party moving for summary judgment has the 
burden of showing that no genuine issue as to any material fact 
exists; that party must therefore produce enough evidence to 
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demonstrate his entitlement to a judgment if the evidence 
remains uncontroverted, after which the burden of producing 
contrary evidence shifts to the party opposing the motion. 
Witherspoon v. Sides Constr. Co., ante p. 117, 362 N.W.2d 35 
(1985). 

Although not without contradiction, the various 
depositions, affidavits, answers to interrogatories, and 
responses to requests for admissions received in evidence, 
viewed most favorably to Debby Gall and giving her the benefit 
of all favorable inferences to be drawn from them, disclose the 
following facts relevant to the allegations in her petition. Debby 
Gall was employed at the Bank of Gering and was pregnant, the 
latter fact being known to one Elizabeth Voyles, a claims agent 
employed by Great Western, who received her salary from 
Hunt International. Carl Gall, Debby’s husband, was 
employed by Great Western. On November 28, 1980, Carl Gall 
was involved in an employment accident, as the result of which 
he sustained an injury to his right forearm such as to create 
doubt as to whether his right hand could be saved. Great 
Western made arrangements and paid for Carl Gall to be 
treated at Denver, Colorado, by Dr. Frank Scott, a physician 
specializing in the treatment of hands. Debby Gall 
accompanied her husband to Denver. Elizabeth Voyles’ first 
contact with Debby Gall appears to have occurred when 
Elizabeth Voyles telephoned Carl Gall in order to have him 
complete some documents. At this time Elizabeth Voyles talked 
with Debby Gall to determine whether the latter had a place to 
stay while in Denver. The two also talked with each other, 
during the times that Carl Gall underwent treatment in 
Colorado, with regard to facilitating payments of 
compensation by Great Western to Carl Gall. There seems to be 
no dispute with respect to the benefits paid by Great Western to 
Carl] Gall. His workers compensation checks were sent to 
Debby Gall at her place of work, at her request. Debby Gall also 
asked to be called at work should information be needed. 

After the Galls returned to Gering, Elizabeth Voyles, failing 
in her efforts to reach Carl Gall, telephoned Debby Gall at the 
latter’s place of work on February 19, 1981, and advised her 
that Great Western had a job which could be performed by a 
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person with only one arm. Elizabeth Voyles stated that since it 
was not certain that Carl Gall’s hand could be saved, it would be 
desirable that he accept this job, which had to be filled 
immediately and which paid more than the disability benefits he 
was receiving; that it was acceptable to Dr. Scott that he do so; 
and that if he did not accept the job, he would be fired and all 
his insurance would be canceled. It developed that although Dr. 
Scott had initially concluded that Carl Gall could return to 
work as of February 19, 1981, he changed his mind on February 
26 and instituted a program of physical therapy. Elizabeth 
Voyles advised Great Western’s plant manager that Carl Gall 
would not be able to return to work. Although Debby Gall 
received similar telephone calls at her work from Elizabeth 
Voyles after February 19, the record does not establish that she 
received any such telephone calls after February 26. 

Debby Gall took offense to the calls, saying she was made to 
feel as if her husband were not doing anything. She immediately 
broke out in hives, to which she had a lifelong proneness, 
experienced intermittent headaches, became nervous, cried, 
could not accomplish her work at the Gering bank without 
help, experienced tiredness, and lost weight. The hives cleared 
up in an hour and a half or so, and the headaches responded to 
medication within 45 minutes. Debby Gall’s mother testified by 
affidavit that at one time she was fearful her daughter might 
miscarry because she discharged blood; however, Debby Gall 
did not mention it. Debby Gall became concerned that if her 
husband were fired, there would not be insurance to pay for her 
pregnancy and delivery expenses. However, she was enrolled in 
an insurance program which provided such benefits through 
her own employment at the Gering bank. Although the 
physician treating Debby Gall’s pregnancy wondered why she 
was tired and her weight fluctuated, she never mentioned the 
telephone calls to him. When she mentioned her headaches, he 
attributed them to her pregnancy. She underwent no special 
medical or other professional treatment for the complaints she 
attributed to the telephone calls. The record does not establish 
that Debby Gall made Elizabeth Voyles aware of the upsetting 
effects of the telephone calls. 

Debby Gall left her employment in an advanced state of 
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pregnancy on May 29, 1981. Her child was born on July 1, 
1981, and she did not return to work. The insurer providing 
coverage through the bank paid Debby Gall’s pregnancy and 
delivery expenses; no claim was made to Great Western. 

We have had a number of occasions to consider the law 
applicable to the intentional infliction of emotional distress, or 
the tort of outrage, over the last half century. This court held as 
early as 1934 that the intentional infliction of emotional distress 
is actionable even where no physical injury results. In LaSalle 
Extension University v. Fogarty, 126 Neb. 457, 253 N.W. 424 
(1934), recovery was permitted where the creditor threatened to 
sue the defendant and counterclaimant debtor, appealed to the 
defendant’s employer, and made the defendant’s neighbors 
aware of the indebtedness, all “designedly and for the purpose 
of harassing the defendant until he would meet their demands, 
whether the sum claimed was justly due or not.” Jd. at 463, 253 
N.W. at 426. 

More recently, in affirming the sustainment of defendant’s 
demurrer in Paasch v. Brown, 193 Neb. 368, 227 N.W.2d 402 © 
(1975), we adopted the Restatement rule that one who by 
extreme and outrageous conduct intentionally or recklessly 
causes severe emotional distress to another is subject to liability 
for such emotional distress, and if bodily harm to the other 
results from it, for such bodily harm. Restatement (Second) of 
Torts § 46 (1965). We noted that the conduct must be so 
outrageous in character and so extreme in degree as to go 
beyond all possible bounds of decency and be regarded as 
atrocious and utterly intolerable in a civilized community. We 
then held that the failure to accomplish promptly the acts 
required by a court decree did not give rise to a separate tort 
action based on outrageous conduct. 

In Davis v. Texaco, Inc., 210 Neb. 67, 313 N.W.2d 221 
(1981), plaintiff was splashed with hot radiator fluid at a filling 
station, whereupon her sister removed plaintiff’s blouse to 
relieve the burns. They then twice asked for something with 
which to cover plaintiff and were finally given a dirty fender 
cover. Shortly thereafter, they decided to go to the hospital, but 
found their car would not start. The filling station attendant 
had removed an engine part and would not replace it until the 
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fender cover was returned. Finally, plaintiff was given a shirt to 
wear. In affirming the trial court’s refusal to submit the cause to 
the jury, we held that plaintiffs embarrassment and 
humiliation did not rise to the level of distress required, again 
noting that the distress must be so severe that no reasonable 
person could be expected to endure it. The majority opinion 
also suggested that the conduct was not sufficiently outrageous. 

In the next case, Hassing v. Wortman, 214 Neb. 154, 333 
N:W.2d 765 (1983), plaintiff and defendant had divorced, but 
the defendant nonetheless began to harass the plaintiff after she 
became involved with another man, whom she eventually 
married. He investigated the plaintiff’s friend. Defendant drove 
by plaintiff’s house 10 to 15 times a month, once attempted to 
force plaintiff off the road, and entered plaintiff’s house 
through an unlocked door. He also disseminated information 
that plaintiff was pregnant when she and defendant married. 
Defendant also attempted to get the school board to decline to 
renew plaintiff’s teaching contract. The plaintiff consulted a 
psychiatrist and testified that defendant’s actions caused her to 
worry and lose sleep, that she was nervous and often cried, and 
that her relationship with her new husband was adversely 
affected. In reversing a judgment entered pursuant to a verdict 
for the plaintiff, a majority of this court again suggested that 
defendant’s actions, as a matter of law, were not sufficiently 
outrageous, and held the evidence did not show the requisite 
degree of emotional distress. It was considered significant that 
there was an absence of medical testimony and of evidence that 
plaintiff’s job performance had been adversely affected. We 
reaffirmed the rule that to recover damages for intentional 
infliction of emotional distress, the plaintiff must show that the 
distress was so severe that no reasonable person could be 
expected to endure it, stating that the proof must show more 
than mere worry, anxiety, vexation, or.anger. 

In the most recent prior case, Mindt v. Shavers, 214 Neb. 
786, 337 N.W.2d 97 (1983), we held a sexual assault to be 
sufficiently outrageous and extreme conduct, and permitted 
recovery. The evidence, including expert testimony, established 
that the plaintiff suffered from a fear of pregnancy and that her 
relationship with men had deteriorated. She also became 
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isolated and experienced shame, humiliation, and lowered 
self-esteem. Her grade-point average in school dropped, and 
she transferred to another university. She suffered insomnia, 
weight loss, and a dramatic increase in alcohol and cigarette 
consumption, and experienced nightmares. 

The foregoing cases establish the following to be the elements 
of a cause of action based upon the intentional infliction of 
emotional distress: (1) That there has been intentional or 
reckless conduct; (2) That the conduct was so outrageous in 
character and so extreme in degree as to go beyond all possible 
bounds of decency and is to be regarded as atrocious and utterly 
intolerable in a civilized community; and (3) That the conduct 
caused emotional distress so severe that no reasonable person 
should be expected to endure it. 

In a case dealing with the negligent, as distinguished from the 
intentional or reckless, infliction of emotional distress, 
Fournell v. Usher Pest Control Co., 208 Neb. 684, 305 N.W.2d 
605 (1981), a majority of the court held that the failure of a pest 
control company to discover an infestation of termites and the 
damage caused by them to plaintiffs’ house did not constitute a 
tort because as a matter of law the negligent conduct did not 
create an unreasonable risk of causing bodily harm. Since 
Fournell concerns negligent conduct, it provides no guidance 
with respect to the case before us. See Restatement (Second) of 
Torts §§ 312, 313, 436, and 436A (1965). 

The record before us establishes as a matter of law that the 
requisite elements for recovery do not exist. Any distress which 
Debby Gall may have suffered was inflicted neither 
intentionally nor recklessly. Her concern about the lack of 
insurance coverage to pay her pregnancy and delivery expenses 
was unfounded. Elizabeth Voyles’ conduct may have been 
insensitive, but she accurately cataloged the consequences 
which would flow if Carl Gall were able to work and refused to 
accept the employment available to him. Debby Gall had 
inserted herself between Great Western and Carl Gall by asking 
- that compensation benefit checks be mailed to her, and by 
asking that she be called at work if the need arose. Neither was 
the conduct of Great Western either outrageous in character or 
extreme in degree. Great Western certainly had a legitimate 
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interest both on its own behalf and in the ultimate well-being of 
its employee to determine whether it had work its employee 
could perform. There is no suggestion that Great Western 
claimed a legal right it did not possess. One has no liability 
where he has done no more than insist upon his legal rights in a 
permissible way, even though he is well aware that such 
insistence is certain to cause emotional distress. Hassing vy. 
Wortman, 214 Neb. 154, 333 N.W.2d 765 (1983), quoting 
Paasch v. Brown, 193 Neb. 368, 227 N.W.2d 402 (1975).- 
’ Further, the emotional distress suffered by Debby Gall falls 
short of the requisite degree of severity. As noted in previous 
cases, there is no occasion for the law to intervene in every case 
of hurt feelings. Paasch v. Brown, supra; Davis v. Texaco, Inc., 
210 Neb. 67, 313 N.W.2d 221 (1981). 

Debby Gail cites no authority for her claim that Great 
Western owed a special duty to deal fairly with her and in good 
faith. The case upon which she relies, Olson v. Union Fire Ins. 
Co., 174 Neb. 375, 118 N.W.2d 318 (1962), in fact holds that the 
insurer had acted neither negligently nor in bad faith in refusing 
to settle a tort claim against its insured. The duty of the insurer 
in Olson to exercise due care and good faith in the compromise 
of the claim against its insured arose out of its exclusive 
contractual right to settle or resist the claim. See Hadenfeldt v. 
State Farm Mut. Auto. Ins. Co., 195 Neb. 578, 239 N. W.2d 499 
(1976). Debby Gall was not an insured of Great Western; in 
fact, she had no legal relationship with Great Western at all. 
Any relationship which existed, Debby Gall herself imposed. 
She points to no basis for finding that Great Western owed her 
any special duty, and we find none. 

Because the record fails to establish the essential elements of 
the theories of recovery Debby Gall alleged against Great 
Western, the trial court properly concluded that there exists no 
genuine issue as to any material fact, that the ultimate 
inferences to be drawn from those facts are clear, and that Great 
Western is entitled to judgment as a matter of law. 

Since the same allegations were made against Hunt 
International, and since the same evidence applies and would 
necessarily lead to dismissal of Debby Gall’s action against it, 
we need not concern ourselves with whether the sustainment of 
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Hunt International’s special appearance was erroneous. For if 
the sustainment were erroneous, the dismissal is nonetheless 
correct. A proper result will not be reversed merely because it 
was reached for the wrong reason. See Nerud v. Haybuster 
Mffg., 215 Neb. 604, 340 N.W.2d 369 (1983). 

AFFIRMED. 

KrivosHa, C.J., concurring. 

Because of the record in this case, I concur in the result 
reached by the majority opinion. However, in support of its 
position the majority has cited Davis v. Texaco, Inc., 210 Neb. 
67, 313 N.W.2d 221! (1981), and Hassing v. Wortman, 214 Neb. 
154, 333 N.W.2d 765 (1983). Because of the concurrence 
authored by Judge White in Davis and the dissent, also 
authored by Judge White, in Hassing, with which I concurred 
in each instance, I do not wish to be misunderstood as having 
now changed my view as to those two cases. The actions in both 
Davis and Hassing were outrageous then and remain so now. 
The facts in this case simply do not match either Davis or 
Hassing. 

SHANAHAN, J., dissenting. 

There is no question that Carl Gall sustained serious bodily 
injury and had a valid claim under the Nebraska Workmen’s 
Compensation Act. On February 26 Voyles knew that Dr. Scott, 
the attending physician, did not authorize Car] Gall’s return to 
work. With that medical information and the additional 
knowledge about Debby Gall’s pregnancy, then in the fourth 
month, Voyles telephoned Debby on her job at the bank or at 
home some six times after February 26. Debby’s coworkers 
verified Voyles’ telephone calls to Debby at the bank. During 
telephone contacts, Voyles told Debby that Carl would be fired 
if he did not return to work and accept a new job with Great 
Western, although Voyles, a claims adjuster, had no position of 
authority with Great Western to make such decision or change 
in Carl’s employment. According to Voyles, termination of 
Carl’s employment at Great Western would cause a forfeiture of 
health insurance coverage and benefits on which Galls were 
relying to pay maternity medical bills regarding Debby’s 
pregnancy. Existence of health insurance provided by the bank 
was apparently unknown to Debby when Voyles called, 
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because, after leaving employment at the bank in May, Debby 
never applied for benefits under the bank’s program, and 
Debby’s supervisor at the bank “took it upon himself” to 
process a claim on behalf of Debby. 

As a result of Voyles’ calls, Debby broke out in hives, 
experienced headaches, became nervous, cried, was unable to 
carry out her duties at the bank without help from her 
coworkers, and suffered nervous twitches, primarily in her 
fingers. According to third parties’ affidavits before the court, 
the calls from Voyles caused Debby to “become extremely 
upset” even to the point that Debby was “unable to do her work 
and [was required] to leave her post [at the bank] to use 
someone’s office to try to regain her composure. . . . [H]er 
hands would quiver.” One affiant stated that Debby’s 
emotional state did not “settle down before the next call would 
come [from Voyles].” Another affiant characterized Debby as 
“suffering from extreme emotional distress” as a result of 
Voyles’ calls. 

Although an insurer, in pursuing its economic interests, may 
be privileged to assert in a permissible way its legal rights, such 
assertion must be done in good faith and not in an outrageous 
manner. See Fletcher v. Western National Life Ins. Co., 10 Cal. 
App. 3d 376, 89 Cal. Rptr. 78 (1970). 

“The extreme and outrageous character of the conduct may 
arise from an abuse by the actor of a position, or a relation with 
the other, which gives him actual or apparent authority over the 
other, or power to affect his interests.” Restatement (Second) of 
Torts § 46, comment e. at 74 (1965). An employee, as a 
third-party claimant on a policy of workmen’s compensation 
coverage, may bring a cause of action against an employer’s 
insurance company for “outrage” in adjusting the employee’s 
valid claim for workmen’s compensation. See Robertson v. 
Travelers Insurance Co., 100 Ill. App. 3d 845, 427 N.E.2d 302 
(1981). 

As expressed in Eckenrode v. Life of American Insurance 
Company, 470 F.2d 1, 4 (7th Cir. 1972): 

It is recognized that the outrageous character of a 
person’s conduct may arise from an abuse by that person 
of a position which gives him power to affect the interests 
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of another; and that in this sense extreme “bullying 
tactics” and other “high pressure” methods of insurance 
adjusters seeking to force compromises or settlements 
may constitute outrageous conduct. . . . It is also 
recognized that the extreme character of a person’s 
conduct may arise from that person’s knowledge that the 
other is peculiarly susceptible to emotional distress by 
reason of some physical or mental condition or 
peculiarity. [Citing Restatement (Second) of Torts § 46 
comment f. (1965).] 

The record shows Voyles’ persistent calls raised the recurring 
specter of Debby’s maternity expenses with Carl unemployed 
and without family health insurance. Did Voyles intentionally 
or recklessly cause severe emotional distress to Debby? Did 
Voyles go beyond the bounds of decency into a sphere of 
atrocious and intolerable conduct? 

Liability for the tort of outrage has been said to exist when, 
“{gjenerally, the case is one in which the recitation of the facts to 
an average member of the community would arouse his 
resentment against the actor, and lead him to exclaim, 
‘Outrageous!’ ” Restatement, supra, comment d. at 73. Under 
the circumstances there was a genuine issue of fact for a 
jury—whether Voyles’ activities with Gall were outrageous. 

If Voyles’ activities were an exercise of a legal right in a 
permissible way, as indicated by the majority, insurance 
adjusters have been granted a gilt-edged license to run 
roughshod over families of claimants having legitimate claims 
against an insurance company. However, the truly troublesome 
feature in the present case is adoption of a standard allowing 
jury determination of “outrage” only in cases of conduct which 
would cause Attila the Hun to cringe. 

GRANT, J., joins in this dissent. 
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PATRICK J. EGAN, APPELLANT, V. THE CATHOLIC BISHOP OF 
LINCOLN, A NEBRASKA NONPROFIT CORPORATION, ET AL., 
APPELLEES. 

363 N.W.2d 380 


Filed March 1, 1985. No. 84-061. 


1. Restrictive Covenants: Injunction. An action to enjoin breach of restrictive use 
covenant is equitable in nature. 

2. Restrictive Covenants: Waiver. The right to enforce a restrictive covenant may 
be waived by acquiescing in its violation, the circumstances of each case 
controlling whether there has been such a waiver. 

3. Nuisances: Injunction. One’s right to enjoin a nuisance is not defeated by the 
fact that he purchased his property after the nuisance came into existence. 

4. Nuisances. The essential ingredient of a nuisance is its unlawful or wrongful 
character. 

5. Restrictive Covenants. Covenants restricting use of land are not favored in the 
law. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Affirmed. 


Rodney M. Confer of Knudsen, Berkheimer, Richardson & 
Endacott, for appellant. 


Robert B. Crosby of Crosby, Guenzel, Davis, Kessner & 
Kuester, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Plaintiff-appellant, Patrick J. Egan, seeks a mandatory 
injunction requiring defendants-appellees, The Catholic 
Bishop of Lincoln, a nonprofit corporation hereinafter 
referred to as the corporate bishop, and the Sister Servants of 
the Holy Spirit of Perpetual Adoration, Inc., a nonprofit 
corporation hereinafter referred to as the corporate Sisters, to 
remove or alter a structure claimed to have been erected by the 
corporate bishop and Sisters in violation of a reciprocal 
negative easement. Egan appeals from the dismissal of his 
petition, assigning as error the trial court’s determination that 
the doctrine of reciprocal negative easements does not apply in 
Nebraska; its failure to find there exists a common plan 
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restricting the portion of the subdivision in which the new 
structure was built to private, one-family residential use; and its 
finding that the corporate bishop and Sisters had no notice of 
the restriction. The corporate bishop and Sisters defend on the 
ground, among others, that Egan, if the claimed easement or 
restriction exists, waived his right to enforce it by virtue of his 
knowledge of the construction prior to the purchase of his 
property. We agree with that defense and therefore find it 
unnecessary to resolve Egan’s assignments of error. We affirm. 

The property in question was originally acquired by Charles 
Stuart in 1925 and became what is now known as the Piedmont 
Addition of Lincoln. In 1926 Stuart, together with his wife, 
conveyed the property without use restrictions to Stuart 
Investment Company, in which he owned a controlling interest 
and through which he developed the addition. The original plat 
of the addition, filed on June 4, 1927, contained no restrictive 
covenants or encumbrances. 

Stuart built his house on two and a half lots of the addition, 
which remained titled in the development company throughout 
his life. 

The remaining 107! lots in the residential portion of the 
addition were sold over a 30-year period. All of these remaining 
lots were bound by identical provisions in the conveying deeds 
restricting the properties to private, one-family residential use. 
In accordance with Stuart’s plan, 2 of the 16 blocks in the 
addition were given to the city of Lincoln for parks, 1 lot was 
sold to the city for a nominal consideration in order that a fire 
station might be built, and ! block was restricted to business 
uses. 

Stuart lived in his house until his death in 1938. Following 
Stuart’s death, his widow remained in the home for 4 additional 
years. Thereafter, Stuart’s son took possession of the house 
under a lease restricting use of the property to “a home, and for 
no other purpose whatever.” Following the death of Stuart’s 
widow, the property was conveyed to the son on September 1, 
1943, without restrictions on the use to be made of it and “free 
from encumbrance.” 

The son, after living on the property for several years, 
conveyed it to Philip S. Hardy by a warranty deed in 1951. The 
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deed warranted that the property was “free and clear of all 
incumbrance.” The son testified that “there was nothing in 
writing in any restrictive covenant to the prior deeds in that — 
on that piece of property that was conveyed to me, and there 
was no reason to impose any other covenant than what was in 
the original deed.” It was the son’s understanding that Hardy 
intended to use the property as a home for himself and his 
family. 

On January 28, 1960, Hardy conveyed the property to the 
corporate bishop by a deed warranting that the property was 
“free from encumbrance, except easements, reservations and 
restrictions of record.” The minutes of the meeting at which the 
board of the corporate bishop voted to purchase the property 
recite that the meeting was called “for the purpose of deciding 
whether the Hardy home should be purchased as a Bishop’s 
residence.” The corporate bishop’s offer to purchase the house 
was conditioned on the property’s being free from encum- 
brance. The abstract of title to the corporate bishop’s property, 
prepared on January 13, 1960, contained no restrictive 
covenants but did reflect the aforedescribed lease with the son 
and the plat of the subdivision showing the undivided lot, 
one-half of which ultimately became the corporate bishop’s 
property. The first reference in the abstract of that half lot is the 
son’s lease. 

The then bishop of the Lincoln Diocese, Bishop Casey, lived 
in the house from 1960 until 1967. In 1967 the present bishop 
and president of the corporate bishop, Bishop Flavin, began 
living in the house. In testifying about the use made of the 
house, Flavin stated that in addition to being where a bishop 
“eats and sleeps,” it is where he “does his most important 
work.” It is where “we make all our plans. It’s where I do all of 
my homework. It’s where I meet people to discuss problems and 
projects with. It’s a place where I do my. . . official writing as a 
bishop.” Flavin testified that he had an office on the property as 
well as at another location in Lincoln. 

In 1973 Flavin decided to change his residence, whereupon 
the corporate bishop obtained a special permit from the 
Lincoln City Council for six members of the corporate Sisters 
to occupy the house. The application for the permit specified 
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that the house was to be used as a temporary home for the 
Sisters, whose residency was “not to exceed two years,” that 
they would “live together as a single housekeeping unit,” and 
that “[n]o more than three automobiles will be parked or stored 
on or near the premises by the Sisters who reside on the 
premises.” 

In 1977 Flavin developed plans to build a separate, new and 
additional structure on the subject property to house an altar 
and sanctuary and to provide some additional sleeping 
quarters. On April 18, 1979, the corporate bishop obtained a 
building permit to construct the new structure. 

On June 1, 1979, approximately a month and a half after the 
corporate bishop obtained its building permit, Robert 
Buchman and others sought to restrain the construction but 
were unsuccessful. Although the record establishes further 
unsuccessful activity by the plaintiffs in that suit, it does not 
reflect the status of the suit at the time of the trial of this action. 

Egan purchased his property, which consists of the half lot to 
the south of and adjoining the corporate bishop’s property and 
a full lot south of and adjoining the half lot, on November 14, 
1979. The three other sides of the corporate bishop’s property 
abut streets. Prior to his purchase, Egan had, on September 30, 
1973, joined an organization which supports the corporate 
Sisters, and on one occasion visited the corporate bishop’s 
property. At that time the property was “basically like the other 
homes in Piedmont,” although the house contained a chapel 
with an altar and a cloister. There were no parking lots and but 
one building, the house. Egan testified that he received mailings 
from the organization in 1973 but had not received any for 
several years, until after he filed the suit. He at no time made 
inquiry of any of the members of the corporate Sisters 
concerning the new structure. 

At the time of his purchase, according to Egan, construction 
was pretty well along on the corporate bishop’s new structure, 

but there were no parking lots as such. The window, this 
large glass window, had not been put in, to my 
recollection, and the workmen were over there building. 
The side parking lot between the structure and my home 
was not there. There was a grass area and a crushed rock 
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drive. 

The front of the house had not been changed or by the 
parking area had not been changed. The driveway had not 
been widened and parking stalls had not been put out in 
front. 

An architect for the firm which designed the new structure 
testified that based on the proportion of construction costs 
owed, the building was 73 percent completed on November 1, 
1979, and 86 percent completed on November 30, 1979. He also 
testified, however, that a layman would not have been able to 
judge the percentage of completion by looking at the building. 

The new structure and parking lot were completed in May 
1980. Testimony established that, following construction, the 
appearance of the property had changed. Egan described the 
following changes: 

Well, they have added the large parking lot between the 
new addition to the building and my lot line. They have, 
I’d say, quadrupled the size of the driveway in front of the 
building which would be facing South Cotner Boulevard 
with parking stalls along the entire drive. I don’t mean 
horizontal parking lot, I mean more a vertical parking 
stall in nature. 

Those would be the major changes, I guess, from the 
time I moved in. 

They have added outdoor lighting or parking lot type 
lighting. 

Father Pleskac, chaplain to the members of the corporate 
Sisters who had occupied the corporate bishop’s house, testified 
that after construction was completed the area between the new 
structure and Egan’s property line had been paved for a parking 
lot and that additional spaces were paved along the circular 
driveway in front of the house. In addition, a new driveway 
allowed traffic to enter the parking lot from a public street. 

Egan testified that at the time he bought his property he 
believed that all property in Piedmont was restricted to 
one-family residential use. Egan knew of the construction on 
the corporate bishop’s property before he began to negotiate his 
purchase but took no action in an effort to stop it because he 
owned no interest to protect at that time. When he purchased 
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his property, he did not expect the construction to be completed 
because he knew of the Buchman lawsuit and thought it would 
be successful. Egan also testified that once he had moved onto 
his new property, he discussed the Buchman lawsuit with his 
neighbors. He wanted to add his suit to the Buchman suit, but 
found he was unable to do so and proceeded to file this action 
within 2 weeks of his purchase. 

The reciprocal negative easements doctrine holds that where 
a common grantor develops land for sale in lots and pursues a 
course of conduct which indicates an intention to execute a 
general scheme or plan of improvement for the benefit of 
himself and the purchasers of the various lots, and by numerous 
conveyances incorporates in the deeds substantially uniform 
restrictions, conditions, and covenants against the use of the 
property, the grantees acquire by implication the equitable right 
to enforce similar restrictions against the residential lot or lots 
retained by the grantor or subsequently sold without the 
restrictions to a purchaser with actual or constructive notice of 
the restrictions and covenants. Mid-State Equipment Co. v. 
Bell, 217 Va. 133, 225 S.E.2d 877 (1976). See, also, Warren v. 
Detlefsen, 281 Ark. 196, 663 S.W.2d 710 (1984); Arnold v. 
Chandler, 121 N.H. 130, 428 A.2d 1235 (1981); Bomar v. 
Echols, 270 S.C. 676, 244 S.E.2d 308 (1978); Land Developers, 
Inc. v. Maxwell, 537 S.W.2d 904 (Tenn. 1976); Sanborn v. 
McLean, 233 Mich. 227, 206 N.W. 496 (1925). 

Although we have enforced restrictive covenants when 
contained in the grantee’s chain of title, Plumb v. Ruffin, 213 
Neb. 335, 328 N.W.2d 792 (1983), Pool v. Denbeck, 196 Neb. 
27, 241 N.W.2d 503 (1976), Reed v. Williamson, 164 Neb. 99, 
82 N.W.2d 18 (1957), Hogue v. Dreeszen, 161 Neb. 268, 73 
N.W.2d 159 (1955), and Wright v. Pfrimmer, 99 Neb. 447, 156 
N.W. 1060 (1916), we have not had occasion to consider 
whether we would adopt the reciprocal negative easements 
doctrine and enforce a restriction not contained in the grantee’s 
chain of title. Nor do we reach the question now. For we 
conclude from our de novo review, Pool v. Denbeck, supra, 
that even if we were to adopt the doctrine and even if the 
evidence in this case were to establish the elements of the 
doctrine to be present, matters we do not decide, Egan waived 
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his right, if any, to enforce the easement or restriction. 

Although not directly in point, in enforcing a restriction, we 
observed in Meierhenry v. Smith, 208 Neb. 88, 302 N.W.2d 365 
(1981), that the right to enforce a restrictive covenant may be 
waived by acquiescing in its violation, the circumstances of each 
case controlling whether there has been such a waiver. Egan did 
not acquiesce in the violation of any use restriction which may 
pertain to the corporate bishop’s property; however, it is 
uncontroverted that Egan knew before as well as during the 
negotiations for the purchase of his property that construction 
of a new structure was proceeding on the corporate bishop’s 
property notwithstanding a pending legal challenge to the 
construction. We hold that under those circumstances Egan 
waived any right he may have had to enforce any restriction 
which might arise through the reciprocal negative easements 
doctrine. See Ludke v. Egan, 87 Wis. 2d 221, 274 N.W.2d 641 
(1979), holding that purchasers who knew at the time of their 
purchase of the existence of a road across their land, resulting in 
the subsequent declaration of an easement in favor of a third 
party, were in no position to claim the breach of a covenant 
against encumbrances. 

Egan seeks to avoid this result by analogizing the violation of 
a reciprocal negative easement to the maintenance of a 
nuisance. We have held that one’s right to enjoin a nuisance is 
not defeated by the fact that he purchased his property after the 
nuisance came into existence. Seifert v. Dillon, 83 Neb. 322, 119 
N.W. 686 (1909). The analogy, however, is inapposite. The law 
does not tolerate a nuisance, because it is essentially unlawful or 
wrongful in character. City of Omaha v. Flood, 57 Neb. 124, 77 
N.W. 379 (1898). On the other hand, the law disfavors 
restrictions on the use of land. Knudtson v. Trainor, 216 Neb. 
653, 345 N.W.2d 4 (1984). Thus, the law of nuisances bears no 
relationship to the question of when one has waived the right to 
enforce a restriction on the use of land. 

The trial court’s judgment of dismissal is correct and is 
affirmed. 

: AFFIRMED. 
KRIvosHA, C.J., not participating in the decision. 
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PER CurRIAM. 

The instant appeal involves a domestic relations matter. 

The court, having reviewed the record in this case de novo, 
agrees with the result reached by the trial court. The judgment is 
affirmed; each party to pay his or her own costs, including 
attorney fees. 

AFFIRMED. 


IN RE APPLICATIONS 15145, 15146, 15147, AND 15148 OF THE 
LITTLE BLUE NATURAL RESOURCES DISTRICT. 
BASIN ELECTRIC POWER COOPERATIVE, APPELLANT, V. LITTLE 
BLUE NATURAL RESOURCES DISTRICT ET AL., APPELLEES. 
363 N.W.2d 500 


Filed March 1, 1985. No. 84-175. 


1. Pretrial Motions: Pleadings. For the purpose of ruling on a motion for leave to 
intervene, the allegations of the petition in intervention are deemed to be true. 

2: : . A direct and immediate interest which will mandatorily require 
the granting of a motion for leave to intervene must be such a direct and 
immediate interest that one seeking to intervene will either lose or gain by the 
direct operation of the judgment. ; 


Appeal from the Nebraska Department of Water Resources. 
Affirmed. 
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GRANT, J. 

This appeal is from the denial of a motion seeking leave to 
intervene in a proceeding before the Department of Water 
Resources of the State of Nebraska (Department). The motion 
to intervene was filed by appellant, Basin Electric Power 
Cooperative (Basin Electric). Appellees are various parties 
appearing in the proceeding before the Department. The city of 
Fremont, Lower Platte North Natural Resources District, and 
other entities support Basin Electric’s petition to intervene. 
Little Blue Natural Resources District (Little Blue) and Central 
Platte Natural Resources District oppose the proposed 
intervention. 

The proceeding in which Basin Electric seeks to intervene 
began in November of 1977, when Little Blue filed applications 
with the Department seeking permits to divert and store over 
300,000 acre-feet of water per year from the Platte River system 
for irrigation purposes. This proceeding has been before this 
court on two previous occasions. In Little Blue N.R.D. v. 
Lower Platte North N.R.D., 206 Neb. 535, 294 N.W.2d 598 
(1980) (Little Blue J), we held that transbasin diversion is not 
prohibited in Nebraska, and reversed the Department’s denial 
of Little Blue’s application. The proceeding was remanded to 
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the Department to determine if the proposed diversion was 
contrary to the public interest. , 

The Department, without holding further hearings, granted 
Little Blue’s applications on remand. This decision then was 
appealed to the Nebraska Supreme Court by Lower Platte 
North Natural Resources District and others. This court, in 
Little Blue N.R.D. v. Lower Platte North N.R.D., 210 Neb. 
862, 317 N.W.2d 726 (1982) (Little Blue IJ), held that the 
Nongame and Endangered Species Conservation Act, Neb. 
Rev. Stat. §§ 37-430 to 37-438 (Reissue 1978), should have been 
considered by the Department and was not. We remanded the 
case, stating at 875, 317 N.W.2d at 734: 

We believe that, upon remand, further hearings should 
be held by the director and relevant evidence should be 
adduced relating particularly to those factors set forth in 
§ 46-235 as now amended, as well as the project’s effect 
upon the endangered species. In so holding we do not pass 
upon the validity of § 46-235. 

The proceeding has been going forward before the 
Department since our remand in Little Blue IT on March 19, 
1982. 

On January 6, 1984, Basin Electric filed its motion for leave 
to intervene in the proceeding, together with its petition in 
intervention. Basin Electric did not request an evidentiary 
hearing nor was one held. On February 23, 1984, this petition 
was denied, without prejudice, by order of the Department. 
Basin Electric did not file a motion for new trial, and appeals 
from the Department’s order denying intervention. The order 
denying intervention is a final order for purposes of appeal. 
Shold v. Van Treeck, 82 Neb. 99, 117 N.W. 113 (1908). For the 
purposes of ruling on Basin Electric’s motion for leave to 
intervene, we assume the allegations of the petition in 
intervention to be true. See, Kozak v. Wells, 278 F.2d 104 (8th 
Cir. 1960); Rick v. Boegel, 205 N.W.2d 713 (Iowa 1973). 

Basin Electric set out in that petition that it is a cooperative 
corporation organized in North Dakota; that it is part owner 
and manager of the Laramie River Station near Wheatland, 
Wyoming, which station is a part of the Missouri Basin Power 
Project (the Project); that the Laramie station gets its cooling 
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water from the Laramie River, a tributary of the North Platte 
River; that in lawsuits begun in 1976 and 1978 in U.S. District 
Court including the State of Nebraska, Basin Electric, the 
Project, and others, the state sought to enjoin the completion of 
the Project because, as alleged by the state, the water depletion 
by the Project located near Laramie, Wyoming, would 
adversely affect endangered whooping cranes and their habitat 
on the Platte River between Chapman and Overton, Nebraska, 
called the Big Bend Area; and that on October 2, 1978, the U.S. 
District Court enjoined completion of construction of the 
Project. 

The petition in intervention further alleged that because of 
the federal court order of October 2, 1978, the Project faced 
financial losses of approximately $100 million per year if 
construction were stopped; that, therefore, on December 4, 
1978, the Project agreed to a negotiated settlement, called the 
Grayrocks Settlement, with all parties to that lawsuit; and that, 
pursuant to the settlement agreement, the Project agreed to 
limit its consumption of water to a maximum of 23,250 
acre-feet of water per year, agreed to other water-related 
restrictions, and agreed to contribute $7,500,000 to a trust 
organized to help maintain the Big Bend Area in Nebraska as a 
habitat for the endangered whooping cranes. 

The petition in intervention further alleged that in this case in 
which Basin Electric sought intervention, Little Blue and others 
sought to store or divert 300,000 acre-feet of water near the Big 
Bend Area, located approximately 280 miles downstream from 
the Project, and that the Big Bend Area is the same area which 
the state alleged was threatened by the water depletions sought 
by Basin Electric at the Project. 

The petition in intervention further stated that Basin Electric 
was informed and therefore believed that certain parties to the 
current applications were engaged in settlement negotiations, 
that Basin Electric has a direct and immediate interest in the 
outcome for the settlement negotiations, that many citizens of 
Nebraska consume power supplied by the Project to Nebraska, 
and that it is in the public interest to ensure that the Project is 
not unnecessarily restricted in the production of power. 

The petition further stated that no other party to the current 
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proceeding represents the exact interest of Basin Electric; that 
Basin Electric does not necessarily oppose the applications if 
the Department “finds, in fact, that their being granted will not 
affect adversely the critical habitat”; but that Basin Electric’s 
interest is unique in that Basin Electric is entitled to relief if the 
Department would reach a finding inconsistent with the state’s 
earlier position on the question of the whooping crane habitat. 

Based on these factual allegations in its petition in 
intervention, Basin Electric concluded and asserted that it hada 
direct and immediate interest in the proceeding because the 
Department’s actions in granting the applications of Little Blue 
and others may, in the words of the petition, “deplete the flows 
of the river in such fashion as to modify or destroy the required 
critical habitat of the Endangered Whooping Crane”; that it 
had a further direct and immediate interest “in seeing that the 
State of Nebraska is consistent and fair in the actions it takes 
with respect to the allocation of these water resources”; and 
that if the Department permits diversion and storage of over 
300,000 acre-feet of water just a few miles upstream from the 
Big Bend Area, that action would be contrary to the position of 
the State of Nebraska in the federal court case where the state — 
successfully opposed Basin Electric’s use of more than 23,250 
acre-feet of water 280 miles upstream from the Big Bend Area. 

Basin Electric, in the prayer of its proposed petition in 
intervention, requested that it be made a party; that the 
applications be denied to the extent that the Department finds 
the granting of the applications “adversely affect{s] the critical 
habitat of the Endangered Whooping Crane”; and that in the 
event the Department finds that granting the applications will 
not adversely affect the habitat, it provide relief to Basin 
Electric and the Project “from the restrictive provisions 
pertaining to water usage contained in the ‘Agreement of 
Settlement and Compromise’ to the extent the jurisdiction of 
the Department permits.” 

Little Blue, in its response to Basin Electric’s motion for leave 
to intervene, admitted that Basin Electric “was ill-advised when 
it negotiated the ‘Agreement of Settlement and Compromise’ ” 
set out in the petition in intervention, and opposed the Basin 
Electric intervention, because intervention is not allowed as a 
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matter of right, is not timely, would serve no useful purpose, 
and would prejudice Little Blue. Other parties took various 
differing positions with regard to the proposed inter- 
vention—some opposing it and some supporting it. 

As stated above, no evidentiary hearings were held on Basin 
Electric’s motion to intervene. The question was submitted on 
briefs to the Department, and on February 23, 1984, the 
Department entered its order denying Basin Electric’s petition 
in intervention. 

The Department based its order on three determinations: (1) 
That Basin Electric had no rights to waters in the Platte River or 
its tributaries in Nebraska; (2) That the proposed intervention 
was untimely; and (3) That Basin Electric was not an 
indispensable party because it failed to show that it has 
information which will not be otherwise presented or that its 
interests cannot be protected by the parties to the proceeding. 

Basin Electric timely appealed the Department’s order, 
assigning as error the failure of the Department to grant Basin 
Electric’s motion to intervene and in dismissing its petition in 
intervention. We affirm the action of the Department. 

In its brief supporting its assignment of error, Basin Electric 
argues that it has a direct and immediate interest in the 
proceeding, and therefore has a right to be made a party, and 
that under the Department’s own regulation Basin Electric was 
required to be made a party at its request. 

In such an administrative proceeding we hold the “direct and 
immediate interest” referred to in the Department’s regulation 
to be of the type recognized by Nebraska courts in such matters. 
We held in Best & Co., Inc. v. City of Omaha, 149 Neb. 868, 
877-78, 33 N.W.2d 150, 156 (1948): 

The interest in a matter in litigation which will authorize 
a person to intervene in an action .. . must be such a direct 
and immediate interest that the person or persons seeking 
to intervene will either lose or gain by the direct operation 
and legal effect of the judgment which may be rendered in 


the action. ... An indirect, remote or conjectural interest 
in the result of the suit is not enough to permit 
intervention. 


See, also, State ex rel. City of Grand Island v. Tillman, \74 
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Neb. 23, 115 N.W.2d 796 (1962). 

With regard to Basin Electric’s alleged “direct and immediate 
interest” in the proceeding, the Department found that Basin 
Electric claimed no direct water use in Nebraska. That finding 
is supported by the allegations in Basin Electric’s petition in 
intervention. Basin Electric takes an agreed-upon volume of 
water at a point at least 250 miles upstream from the proposed 
point of diverting water from the Platte River in the pending 
applications. That amount was agreed to by Basin Electric and 
apparently acceptable to it. There is nothing in the record 
before us pointed out by Basin Electric to indicate, in any way, 
that the volume of water sought by Little Blue in the pending 
applications will affect the amount of water which Basin 
Electric has agreed is sufficient for its purpose at a point at least 
250 miles upstream. The water which Little Blue seeks in this 
case has long since passed the possible control of Basin Electric. 

As stated in the Department’s order denying intervention, 
“Waters unintentionally, or by previous commitments, 
intentionally having escaped Petitioner’s [Basin Electric’s] 
control are deemed unappropriated. They become the property 
of the public and are dedicated to the use of the people, subject 
to appropriation.” In so holding the Department relied on Neb. 
Const. art. XV, §§ 4, 5, and 6, and the holding of Northport Irr. 
Dist. v. Jess, 215 Neb. 152, 337 N.W.2d 733 (1983). We believe 
the reliance of the Department on the cited sections of the 
Nebraska Constitution and the Nebraska law was proper. 
Under the facts as alleged in its petition in intervention, Basin 
Electric had no immediate and direct interest in the water which 
was the subject matter of the pending applications. 

The remaining factual bases of Basin Electric’s allegation 
that it has a direct and immediate interest in Little Blue’s 
applications are two. First, Basin Electric alleged that in 1978 it 
contributed $7,500,000 pursuant to the Grayrocks Settlement 
in a U.S. District Court over whether Basin Electric should 
complete a power plant in Wyoming; that the State of Nebraska 
was a party to that Grayrocks Settlement; and that Basin 
Electric desires to make sure that the State of Nebraska, acting 
through the Department, acts fairly and does not decide the 
case so as to reduce the effect of the settlement. It is obvious 
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that the Department, in these pending applications, has no 
jurisdiction to affect, in any way, a settlement made 6 years ago 
in another court. The Department has no jurisdiction to 
interpret, in any binding way, the terms or results of that 
settlement. As a basis for intervention, neither the settlement 
nor Basin Electric’s participation in that settlement gives Basin 
Electric a “direct and immediate interest” in these applications. 

The second of the remaining bases for intervention may be 
summarized in a statement that Basin Electric is concerned 
about the continued, proper protection and operation of the 
whooping crane habitat near the Big Bend Area. If Basin 
Electric’s concern is the protection of its contribution to the 
federal court settlement, that could not constitute a “direct and 
immediate interest” in this proceeding. Basin Electric made its 
contribution to establish a trust to protect the habitat for the 
whooping crane. That contribution has been made. Basin 
Electric’s pecuniary interest in the trust has ended. -The 
Department properly held that the establishment of the trust 
did not give Basin Electric any direct and immediate interest in 
this proceeding. 

It is apparent of course that Basin Electric may allege, as 
could any other citizen, that it is interested in the protection of 
the whooping crane habitat. That, in and of itself, cannot 
constitute such a direct and immediate interest in this 
proceeding that mandatorily requires the granting of 
permission to intervene. Other citizens and groups have the 
same concerns and are before the Department. 

Basin Electric’s argument that the regulations of the 
Department state that permission must be granted to Basin 
Electric to intervene is decided by the foregoing holding that 
Basin Electric has no direct and immediate interest in this 
proceeding. The Department has adopted regulations pursuant 
to the requirements of Neb. Rev. Stat. ch. 84, art. 9 (Reissue 
1981). The pertinent regulation is set out in the practice and 
procedures rules of the Nebraska Department of Water 
Resources, tit. 454, Ch. 4, § 001.09 (1983), entitled 
“Objectors,” which provides: 

Interested persons who have such a direct and 
immediate interest in the matter under consideration that 
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they may lose by direct operation of and legal affects of 
the determination which may be rendered shall be made 
parties upon their request; persons not so affected may be 
made parties to the proceedings upon their request at the 
discretion of the Director or Hearing Officer. If so 
included, such persons when made party to the 
proceedings shall be referred to as objectors. 

While this regulation (which incidentally was amended by 
the Department in August of 1984) does not provide, in detail, 
the provisions of permissive interpretations and interventions 
of right as set out in Nebraska’s statutes on intervention (Neb. 
Rev. Stat. §§ 25-328 to 25-330 (Reissue 1979)), it does set out the 
fundamentals of procedure resulting in intervention. The 
regulation provides that persons having a described form of 
interest in a proceeding shall be made a party at their request, 
and the other persons may be made a party. As set out above, 
the Department has found that Basin Electric has no such 
“direct and immediate” interest in the proceeding that it must 
be made a party, and we have agreed. 

With regard to Basin Electric’s further arguments that its 
petition in intervention must be granted because its position is 
unique and its motion for leave to intervene was timely, we note, 
first, that Basin Electric’s petition in this proceeding was found 
by the Department to be untimely. On March 19, 1982, Little 
Blue’s second appeal from the decision of the Department was 
granted in this court and the proceeding remanded with 
directions that “further hearings should be held by the director 
and relevant evidence should be adduced relating particularly 
to those factors set forth in § 46-235 as now amended, as well as 
the project’s effect upon the endangered species.” Little Blue 
N.R.D. v. Lower Platte North N.R.D., 210 Neb. 862, 875, 317 
N.W.2d 726, 734 (1982). The Department was specifically 
ordered to receive evidence and consider the very factors now 
alleged in Basin Electric’s petition in intervention with regard to 
the endangered species. Nonetheless, Basin Electric did not file 
its motion for leave to intervene until January 6, 1984—almost 
2 years later. Neither the Administrative Procedures Act (Neb. 
Rev. Stat. § 84-901 and §§ 84-909 to 84-916 (Reissue 1981)) nor 
the regulations of the Department provide for any time limits 
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on the rights of parties to intervene either as a matter of right or 
permissively. Nonetheless, the Department, as an agency of the 
State of Nebraska, must have sufficient latitude in its 
operations in matters under its jurisdiction to exercise that 
jurisdiction fairly. As set out in County of Blaine v. State Board 
of Equalization & Assessment, 180 Neb. 471, 474, 143 N.W.2d 
880, 883 (1966): 
The procedure which the Administrative Procedures 
Act prescribes for use in contested cases by administrative 
agencies is essentially that which is normally used in 
adversary proceedings. In applying the Administrative 
Procedures Act to the proceedings of the State Board of 
Equalization and Assessment, some consideration must 
be given to the particular nature of the state board 
including its purpose and function. 


It is apparent that a procedure which might be suitable 
for a hearing involving relatively few parties would not be 
practicable where the parties are numerous and the issues 
complex. 

We hold that in cases before it, where the Department does 
not abuse its discretion, the Department may legally deny the 
late intervention of a person or entity. In this proceeding the 
Department found as follows: 

{[H]owever, it is deemed Petitioner’s [Basin Electric’s] 
participants [sic] would result in delay and disruption. 

Pursuant to the provisions of the so-called Grayrocks 
Settlement, Petitioner is one of the trustees of the Platte 
River Whooping Crane Critical Habitat Maintenance 
Trust. The Director has noted that employees of the Trust 
have observed these proceedings on several past 
occasions. Petitioner has for several years had the means 
of knowing about these proceedings. Additionally, several 
Trust employees are presently scheduled to appear as 
witnesses in these proceedings. Presumably their 
observations of the proceedings as witnesses can and will 
be reported to the Trustees. Thus, knowledge of these 
proceedings has not come suddenly to the Trust or to the 
Petitioner. Intervention at this point in these proceedings 
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is not timely. It could result in undue and unnecessary 

burdens to the Applicant and other objectors of record. 
We determine the Department had authority to make such 
determinations in connection with permissive intervention and 
did not abuse its discretion in finding that Basin Electric’s 
intervention was not timely. 

The same Department finding disposes of Basin Electric’s 
argument that its position is unique. The proceeding has been 
going on since 1977, and in its latest phase, concerning the 
whooping crane habitat, for almost 2 years. The Department 
found that employees of the very trust to which Basic Electric 
contributed have been observing the proceeding for several 
years. National and local wildlife organizations have been in the 
proceeding for years and protect the same interests as Basin 
Electric in this regard. 

The action of the Department in denying Basin Electric’s 
petition in intervention is affirmed. 

AFFIRMED. 
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1. Constitutional Law: Statutes: Appeal and Error. In a facial challenge to the 
overbreadth and vagueness of a law, that is, a claim that the law is invalid in toto 
and therefore incapable of any valid application, a court’s first task is to 
determine whether the enactment reaches a substantial amount of 
constitutionally protected conduct. If it does not, then the overbreadth 
challenge fails. The court then examines the facial vagueness challenge and, 
assuming the enactment implicates no constitutionally protected conduct, 
upholds the challenge only if the enactment is impermissibly vague in all its 
applications. 

2. Constitutional Law: Words and Phrases. The word “abuse” insofar as it 
includes verbal abuse is construed to include only those which have been 
described as “fighting” words, that is, those which by their very utterance tend 
to inflict injury or tend to incite an immediate breach of the peace. As so 
construed, a Statute or ordinance violates neither the first amendment to the 
Constitution of the United States nor article I, § 5, of the Constitution of 
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Nebraska. 

3. Words and Phrases. Whether any particular use of abusive language constitutes 
“fighting words” depends not only upon the words but also upon the 
circumstances in which they are used. ; 

4. Statutes: Standing. In order to have standing to challenge a vague statute or 
ordinance, one must not have engaged in conduct which is clearly proscribed by 
the statute or ordinance, and cannot complain of the vagueness of the law as 
applied to the conduct of others. 


Appeal from the District Court for Douglas County: JAMES 
M. Murphy, Judge. Affirmed. 


Michael T. Levy of Levy & Lazer, P.C., for appellant. 


Herbert M. Fitle, Omaha City Attorney, Gary P. Bucchino, 
Omaha City Prosecutor, Richard M. Jones, and David F 
Smalheiser, for appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
and SHANAHAN, JJ., and COLWELL, D.J., Retired. 


WHITE, J. 

Appellant, Kevin R. Groves, was convicted after trial in the 
municipal court of the city of Omaha, Douglas County, 
Nebraska, of the offense of disorderly conduct as defined by 
Omaha Mun. Code § 20-42 (1980). The district court for 
Douglas County affirmed the conviction but modified the 
sentence of the municipal court from 75 to 20 days. He appeals 
to this court. 

Two assignments of error are advanced, which may be 
summarized as follows. Section 20-42 is unconstitutional 
because it is overbroad in that it applies to protected conduct 
under the Constitution of the United States and the 
Constitution of the State of Nebraska, and this section is vague 
in that it fails to give fair and adequate notice of the type of 
conduct prohibited and is susceptible to arbitrary enforcement. 
We shall consider the assignments together. A brief recitation of 
the facts is necessary. 

On October 5, 1983, Edward Hale, a police officer of the city 
of Omaha, was working as a private security guard at the 
Holiday Inn motel complex at 3321 South 72d Street, Omaha, 
Nebraska. The complex consists of anumber of buildings and a 
large 14-acre parking lot. Officer Hale’s employment included 
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patrolling the parking lot in a truck to provide security for 
vehicles parked there. At about 3:40 a.m. Officer Hale 
observed the appellant, Groves, in the far east part of a parking 
lot, standing next to a Cadillac automobile. The parking lot was 
located approximately 200 feet from the nearest building. 
Officer Hale approached Groves, who was about 100 feet from 
him. As the officer neared Groves, he observed what appeared 
to be a pair of boltcutters in his right rear pocket. When Officer 
Hale pulled within 10 feet of Groves, Groves started to walk 
away. Officer Hale identified himself as a police officer, 
produced his badge, and showed it to Groves. Groves’ response 
was, “What the fuck do you want?” Officer Hale responded 
that he wished to see his identification. Groves reached into his 
pocket, got out his driver’s license, gave it to the police officer, 
and advanced toward Officer Hale in what Hale described as a 
menacing manner. Groves’ words at that time were, “I don’t 
give a fuck, give a fuck who you are.” In response, Officer Hale 
produced his revolver and pointed it at Groves. Groves then 
started walking to his own automobile about 40 feet from 
where the Cadillac was parked. Officer Hale summoned 
assistance from the Omaha Police Department and, 
approximately 8 minutes later, several cruisers responded. 

Before assistance arrived, appellant stepped inside his car, 
backed it out, and parked it near where Officer Hale’s truck was 
stopped. Groves came out of his car, aware that Officer Hale 
had called for assistance, and called Officer Hale a 
“motherfucker” and a “pig” and requested the officer to try to 
arrest him singlehandedly. At the time of this confrontation 
Officer Hale observed a sheath on the defendant’s hip, partially 
concealed beneath his coat. Officer Hale recognized the sheath 
as one that typically contained a “Buck knife.’ When 
additional police officers arrived, Groves called one of the 
summoned officers a “fuckhead,” and a struggle ensued with 
the officer before Groves was forcibly handcuffed and 
arrested. The boltcutters observed by Officer Hale were 
recovered from under the front seat of Groves’ car. 

Section 20-42 of the Omaha Municipal Code provides as 
follows: “It shall be unlawful for any person purposely or 
knowingly to cause inconvenience, annoyance or alarm or 
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create the risk thereof to any person by: (a) Engaging in 
fighting, threatening or violent conduct; or (b) Using abusive, 
threatening or other fighting language or gestures; or (c) 
Making unreasonable noise.” We shall address the vagueness 
and overbreadth arguments together. 
Recently, in State v. Frey, 218 Neb. 558, 357 N.W.2d 216 
(1984), we had occasion to consider the constitutionality of 
Neb. Rev. Stat. § 28-305(1). (Reissue 1979) with respect to a 
manslaughter charge. We said in that case at 561-62, 357: 
N.W.2d at 219: 
Hoffman Estates v. Flipside, Hoffman Estates, 455 
U.S. 489, 102 S. Ct. 1186, 71 L. Ed. 2d 362 (1982), teaches 
that in a facial challenge to the overbreadth and vagueness 
of a law, that is, in this context, a claim that the law is 
invalid in toto and therefore incapable of any valid 
application, our first task is to determine whether the 
enactment reaches a substantial amount of consti- 
tutionally protected conduct. If it does not, then the 
overbreadth challenge must fail. We are to then examine 
the facial vagueness challenge and, assuming the 
enactment implicates no constitutionally protected 
conduct, uphold the challenge only if the enactment is 
impermissibly vague in all its applications. In order to 
have standing to challenge a vague statute, one must not 
have engaged in conduct which is clearly proscribed by the 
statute, and cannot complain of the vagueness of the law 
as applied to the conduct of others. 
Therefore, applying the language of State v. Frey to this case, 
our first question, then, is whether or not the enactment reaches 
a substantial amount of constitutionally protected conduct. It 
does not. As we observed in State v. Boss, 195 Neb. 467, 471, 
238 N.W.2d 639, 643 (1976): 
The word abuse and similarly broad terms in like statutes 
have been held to pass constitutional muster under the 
First Amendment to the Constitution of the United States 
only if they are construed so as to apply the statute to 
punish only what have been called “fighting words.” 
Chaplinsky v. New Hampshire, 315 U.S. 568, 62 S. Ct. 
766, 86 L. Ed. 1031.... “ ‘[FJighting’ words [are] ‘those 
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which by their very utterance inflict injury or tend to incite 
an immediate breach of the peace.’ ” 

We hold that the words “fuckhead” and “motherfucker” are 
such fighting words, and we again specifically reject the implicit 
argument advanced by appellant that a police officer is 
somehow less susceptible to abuse than other members of the 
general public. As we said in Boss: 

We specifically reject the authority of Williams v. 
District of Columbia, 419 F.2d 638, and the concurrence 
of Mr. Justice Powell in Lewis v. City of New Orleans, 
supra, wherein it is suggested that the words here used 
cannot be fighting words when directed to a police officer 
because he is trained to accept such abuse without violent 
reaction. 

Td. 

As Groves’ conduct is not constitutionally protected, the 
overbreadth argument must be rejected. We are, then, now to 
conclude whether or not the ordinance is vague. Section 
20-42(c) is constitutionally suspect. We are again faced with the 
defendant’s lack of standing to attack this record. We have said, 
to repeat the words in State v. Frey, supra at 561-62, 357 N.W.2d 
at 219: “In order to have standing to challenge a vague statute, 
one must not have engaged in conduct which is clearly 
proscribed by the statute, and cannot complain of the 
vagueness of the law as applied to the conduct of others.” As the 
ordinance clearly applied to prohibited conduct engaged in by 
Groves, he lacks standing to suggest that the ordinance may be 
impermissibly applied to others. The assignments of error are 
without merit. The judgment and sentence of the trial court are 
affirmed. 

AFFIRMED. 

KRIvosHA, C.J., dissenting. 

I must respectfully dissent from the majority opinion in this 
case. I do so on three specific grounds. First, I believe that the 
majority opinion is in error in its declaration that in order for 
one to maintain a facial challenge to the overbreadth and 
vagueness of a law where the enactment does not reach a 
substantial amount of constitutionally protected conduct, the 
challenge can be upheld only if the enactment is impermissibly 
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vague in all of its applications. Second, I believe that the 
language of the statute is impermissibly vague, and therefore 
unconstitutional. Third, I believe that the facts of the case fail 
to establish that the defendant committed the crime for which 
he was charged and convicted. 

I turn first to the question of when a facial challenge as to 
overbreadth or vagueness can be maintained. I am afraid that 
just as the U.S. Supreme Court got onto a wrong track when it 
decided the case of Hoffman Estates v. Flipside, Hoffman 
Estates, 455 U.S. 489, 102 S. Ct. 1186, 71 L. Ed. 2d 362 (1982), 
so too did this court get onto the wrong track when we recently 
decided the case of State v. Frey, 218 Neb. 558, 357 N.W.2d 216 
(1984). The majority opinion in the instant case continues along 
that wrong trail. 

In Frey, relying upon what we perceived to be the position of 
the U.S. Supreme Court in Hoffman Estates, we held that Frey 
lacked standing to challenge the constitutionality of the statute 
in question, because in order for one to have standing to 
challenge a vague statute, one must not have engaged in 
conduct which is clearly proscribed by the statute, and cannot 
complain of the vagueness of the law as applied to the conduct 
of others unless the statute is impermissibly vague in all its 
applications. 

A closer examination of the opinion in Hoffman Estates, in 
light of a later decision of the U.S. Supreme Court, Kolender v. 
Lawson, 461 U.S. 352, 103 S. Ct. 1855, 75 L. Ed. 2d 903 
(1983), leads one to the inescapable conclusion that Hoffman 
Estates does not stand for such a rule and, in any event, does 
not reflect the law in this jurisdiction. 

First, Hoffman Estates involved a preenforcement facial 
challenge of a civil statute seeking to regulate an economic 
matter. As observed by the majority in Hoffman Estates, supra 
at 498-99: 

These standards should not, of course, be mechanically 
applied. The degree of vagueness that the Constitution 
tolerates—as well as the relative importance of fair notice 
and fair enforcement—depends in part on the nature of 
the enactment. Thus, economic regulation is subject to a 
less strict vagueness test because its subject matter is often 
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more narrow, and because businesses, which face 
economic demands to plan behavior carefully, can be 
expected to consult relevant legislation in advance of 
action. Indeed, the regulated enterprise may have the 
ability to clarify the meaning of the regulation by its own 
inquiry, or by resort to an administrative process. The 
Court has also expressed greater tolerance of enactments 
with civil rather than criminal penalties because the 
consequences of imprecision are qualitatively less severe. 
And the Court has recognized that a scienter requirement 
may mitigate a law’s vagueness, especially with respect to 
the adequacy of notice to the complainant that his conduct 
is proscribed. 

Finally, perhaps the most important factor affecting the 
clarity that the Constitution demands of a law is whether it 
threatens to inhibit the exercise of constitutionally 
protected rights. If, for example, the law interferes with 
the right of free speech or of association, a more stringent 
vagueness test should apply. 

This ordinance simply regulates business behavior and 
contains a scienter requirement with respect to the 
alternative “marketed for use” standard. The ordinance 
nominally imposes only civil penalties. 


Any other reference in the Hoffman Estates opinion to 


criminal action and the standards required in such criminal 
actions is mere dicta. 


The majority opinion in Hoffman Estates, supra at 497, said: 


A law that does not reach constitutionally protected 
conduct and therefore satisfies the overbreadth test may 
nevertheless be challenged on its face as unduly vague, in 
violation of due process. To succeed, however, the 
complainant must demonstrate that the law is 
impermissibly vague in all of its applications. 


No authority was cited for that proposition other than 
Hoffman Estates itself. Furthermore, this passage must be read 
in light of the Court’s specific acknowledgment that 
commercial regulation is subject to a relaxed vagueness 
analysis. As noted earlier, even the Hoffman Estates opinion 
recognizes that legislation interfering with first amendment 
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interests is examined under “a more stringent vagueness test.” 
Apparently, the U.S. Supreme Court has recognized the 
error of Hoffman Estates and has already abandoned its 
teachings. We should do likewise. In Kolender v. Lawson, 
supra, the U.S. Supreme Court was asked to pass upon the 
constitutionality of a California penal statute which provided: 

Every person who commits any of the following acts 
shall be guilty of disorderly conduct, a misdemeanor: ... 
(e) Who loiters or wanders upon the streets or from place 
to place without apparent reason or business and who 
refuses to identify himself and to account for his presence 
when requested by any peace officer so to do, if the 
surrounding circumstances are such as to indicate to a 
reasonable man that the public safety demands such 
identification. 

See Cal. Penal Code § 647(e) (West 1970). The petitioner was 
detained or arrested on approximately 15 occasions, though he 
was only prosecuted twice and convicted once. He then brought 
a civil action seeking a declaratory judgment that § 647(e) is 
unconstitutional. Neither the facts as presented to the U.S. 
Supreme Court nor the statute itself is such that it would be 
vague in all of its. applications. Obviously, one who had just 
committed a crime and was wandering about the street without 
apparent reason might be asked to identify himself and to 
account for his presence. Nevertheless, the U.S. Supreme 
Court struck the statute down as being unconstitutionally 
vague. In doing so the Court said: 

As generally stated, the void-for-vagueness doctrine 
requires that a penal statute define the criminal offense 
with sufficient definiteness that ordinary people can 
understand what conduct is prohibited and in a manner 
that does not encourage arbitrary and discriminatory 
enforcement. [Citations omitted.] Although the doctrine 
focuses both on actual notice to citizens and arbitrary 
enforcement, we have recognized recently that the more 
important aspect of vagueness doctrine “is not actual 
notice, but the other principal element of the 
doctrine—the requirement that a legislature establish 
minimal guidelines to govern law enforcement.” 
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Kolender v. Lawson, 461 U.S. 352, 357-58, 103 S. Ct. 1855, 75 
L. Ed. 2d 903 (1983). In n.8 to the opinion the Court addressed 
the Hoffman Estates opinion, saying at 358-59: 

In his dissent, JUSTICE WHITE claims that “{t]he 
upshot of our cases . . . is that whether or not a statute 
purports to regulate constitutionally protected conduct, it 
should not be held unconstitutionally vague on its face 
unless it is vague in all of its possible applications.” 
{Citation omitted.] The description of our holdings is 
inaccurate in several respects. First, it neglects the fact that 
we permit a facial challenge if a law reaches “a substantial 
amount of constitutionally protected conduct.” [Citation 
omitted.) Second, where a statute imposes criminal 
penalties, the standard of certainty is higher. {Citation 
omitted.] This concern has, at times, led us to invalidate a 
criminal statute on its face even when it could conceivably 
have some valid application. See, e.g., Colautti vy. 
Franklin, 439 U.S. 379, 394-401 (1979); Lanzetta v. New 
Jersey, 306 U.S. 451 (1939). The dissent concedes that 
“the overbreadth doctrine permits facial challenge of a 
law that reaches a substantial amount of conduct 
‘protected by the First Amendment . . . .” [Citation 
omitted.] However, in. the dissent’s view, one may not 
“confuse vagueness and overbreadth by attacking the 
enactment as being vague as applied to conduct other than 
his own.” [Citation omitted.} But we have traditionally 
viewed vagueness and overbreadth as logically related and 
similar doctrines. See, e.g., Keyishian v. Board of 
Regents, 385 U.S. 589, 609 (1967); NAACP v. Button, 371 
U.S. 415, 433 (1963). ... 

No authority cited by the dissent supports its argument 
about facial challenges in the arbitrary enforcement 
context... . Hoffman Estates, supra, also relied upon by 
the dissent, does not support its position. In addition to 
reaffirming the validity of facial challenges in situations 
where free speech or free association are affected 
{citation omitted], the Court emphasized that the 
ordinance in Hoffman Estates “simply regulates business 
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behavior” and that “economic regulation is subject to a 
less strict vagueness test because its subject matter is often 
more narrow.” [Citation omitted.] 

I am firmly convinced that should we continue to follow the 
trail mistakenly set out for us by the unsupported authority in 
Hoffman Estates, we shall wind up at a dead end and be 
compelled to find our own way back. We should abandon that 
trail now, concede that we were misled, and once again 
reestablish what has long been the rule, both in this jurisdiction 
and in the federal jurisdiction as well. See State v. Hamilton, 
215 Neb. 694, 340 N.W.2d 397 (1983). 

At least where the legislation arguably impinges on first 
amendment values, I believe the rule to be as expressed by the 
U.S. Supreme Court in Gooding v. Wilson, 405 U.S. 518, 521, 
92S. Ct. 1103, 31 L. Ed. 2d 408 (1971), wherein the Court said: 

“Although a statute may be neither vague, overbroad, 
nor otherwise invalid as applied to the conduct charged 
against a particular defendant, he is permitted to raise its 
vagueness or unconstitutional overbreadth as applied to 
others. And if the law is found deficient in one of these 
respects, it may not be applied to him either, until and 
unless a satisfactory limiting construction is placed on the 
statute. The statute, in effect, is stricken down on its face. 
This result is deemed justified since the otherwise 
continued existence of the statute in unnarrowed form 
would tend to suppress constitutionally protected rights.” 

See, also, Lewis v. City of New Orleans, 415 U.S. 130, 94S. Ct. 
970, 39 L. Ed. 2d 214 (1974); Plummer v. City of Columbus, 
414U.S. 2, 94S. Ct. 17, 38 L. Ed. 2d 3 (1973). All that one can 
say with regard to the decision in Hoffman Estates is that it is an 
anomaly in the law and, as an anomaly, should be disregarded. 

I turn next to the question of whether the ordinance is 
unconstitutionally vague. As noted by the majority, and as 
conceded by the city of Omaha, unless this court is able to apply 
some valid judicial construction limiting the reach of the 
ordinance solely to constitutionally unprotected speech, we 
have no choice but to declare the ordinance invalid. I believe 
that the judicial gloss sought to be applied by the court simply 
does not adhere and therefore fails to make the test. 
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The majority has determined that the words “fuckhead” and 
“motherfucker” are fighting words per se. I believe that not to 
be the law. In State v. Boss, 195 Neb. 467, 472, 238 N.W.2d 639, 
643 (1976), relied upon by the majority, we said “we agree that 
whether any particular use of abusive language constitutes 
‘fighting words,’ depends not only upon the words, but upon 
the circumstances as well.” I believe that under the facts of this 
case the use of those words could not have constituted fighting 
words, but I defer that for a moment. At this juncture I simply 
address the question of whether the ordinance is vague. In 
doing so we are reminded that “ ‘[{a] crime must be defined 
with sufficient definiteness and there must be ascertainable 
standards of guilt to inform those subject thereto as to what 
conduct will render them liable to punishment thereunder. . . 
. ” State v. Hamilton, supra at 695, 340 N.W.2d at 398. The 
dividing line between what is lawful and unlawful cannot be left 
to conjecture. The citizen cannot be held to answer charges 
based upon penal statutes whose mandates are so uncertain that 
they will reasonably admit of different constructions. A 
criminal statute cannot rest upon an uncertain foundation. The 
crime and the elements constituting it must be so clearly 
expressed that the ordinary person can intelligently choose in 
advance what course it is lawful for him to pursue. Penal 
statutes prohibiting the doing of certain things and providing a 
punishment for their violation should not permit such a double 
meaning that the citizen may act upon one conception of its 
requirements and the courts upon another. A statute which 
forbids the doing of an act in terms so vague that men of 
common intelligence must necessarily guess as to its meaning 
and differ as to its application violates the first essential element 
of due process of law. In Grayned v. City of Rockford, 408 
U.S. 104, 108-09, 92S. Ct. 2294, 33 L. Ed. 2d 222 (1972), the 
U.S. Supreme Court referred to these principles in the 
following manner: 

Vague laws offend several important values. First, 
because we assume that man is free to steer between lawful 
and unlawful conduct, we insist that laws give the person 
of ordinary intelligence a reasonable opportunity to know 
what is prohibited, so that he may act accordingly. Vague 
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laws may trap the innocent by not providing fair warning. 
Second, if arbitrary and discriminatory enforcement is to 
be prevented, laws must provide explicit standards for 
those who apply them. A vague law impermissibly 
delegates basic policy matters to policemen, judges, and 
juries for resolution on an ad hoc and subjective basis, 
with the attendant dangers of arbitrary and 
discriminatory application. 

See, also, State v. Hamilton, 215 Neb. 694, 340 N.W.2d 397 

(1983). 

An examination of the ordinance in question is a perfect 
example of what it was in Hamilton about which we were 
concerned. To begin with, this ordinance on its face not only 
makes it a crime to use fighting words but, likewise, makes it a 
crime to engage in a whole host of activities, including making 
unreasonable noise in such a manner as to cause inconvenience, 
annoyance, or alarm, or create the risk thereof to any person. If 
two individuals on the street, enjoying the fact that they have 
accomplished some task, make unreasonable noise, thereby 
causing annoyance to a third person, the ordinance has been 
violated. It is difficult to imagine how one could draft an 
ordinance more vague than the one under consideration. In 
Coates v. City of Cincinnati, 402 U.S. 611, 91S. Ct. 1686, 29 L. 
Ed. 2d 214 (1971), the U.S. Supreme Court struck down an 
unlawful assembly statute prohibiting conduct “annoying to 
persons passing by.” In doing so the U.S. Supreme Court said at 
614: 

Conduct that annoys some people does not annoy 
others. Thus, the ordinance is vague, not in the sense that 
it requires a person to conform his conduct to an imprecise 
but comprehensible normative standard, but rather in the 
sense that no standard of conduct is specified at all. As a 
result, “men of common intelligence must necessarily 
guess at its meaning.” 

See, also, Terminiello v. Chicago, 337 U.S. 1, 69S. Ct. 894, 93 
L. Ed. 1131 (1949); Gooding v. Wilson, 405 U.S. 518, 92S. Ct. 
1103, 31 L. Ed. 2d 408 (1971). 

The Alaska Supreme Court was called upon to examine a 

similar ordinance in Marks v. City of Anchorage, 500 P.2d 644 
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(Alaska 1972). In striking down the ordinance the court said at 
652-53: 

When these fundamental and _ long-established 
principles of constitutional law are applied to the 
Anchorage ordinance, there is no escape from the 
conclusion that the ordinance is likewise void for 
vagueness. Since the prefatory language of the ordinance, 
containing the mens rea for the specifically enumerated 
prohibited acts, is itself impermissibly vague, no part of 
the ordinance can stand. The defective prefatory language 
is “with purpose and intent to cause public inconvenience, 
annoyance or alarm or recklessly create a risk thereof.” 
(emphasis added). Coates v. Cincinnati, supra, 
specifically declared the word “annoying” to be 
unconstitutionally vague and the words “inconvenience” 
and “alarm” are not less so. The rest of the ordinance is 
also peppered with indefinite words... . 

In sum, not only does the ordinance fail to give 
adequate notice of what conduct is prohibited, but it is 
particularly subject to the abuse of uneven enforcement. 

The majority seeks to avoid the difficulty presented to us by 
the ordinance by suggesting that even though some of the 
ordinance may be invalid, that portion of Omaha Mun. Code 
§ 20-42(b) (1980) specifically referring to “fighting language” 
was sufficient to convict. The difficulty with all of that is that 
Groves was not charged with violating § 20-42(b) by using 
fighting language. He was charged with a violation of all three 
parts of § 20-42, and he was found guilty of violating all of 
§ 20-42. We have no way of knowing whether he was found 
guilty by reason of the court finding that he had in fact used 
fighting words or simply because he was making unreasonable 
noise. See Williams v. District of Columbia, 419 F.2d 638 (D.C. 
App. 1968). It is not suggested by this dissent that there may not 
be a manner in which a constitutional ordinance might be 
drafted. It is, however, suggested that where the drafters have 
failed to perform their duties, this court should not undertake 
to do so. 

The simple fact of the matter is that no reasonable person can 
know in advance what activity is truly prohibited by the 
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provisions of § 20-42. For that reason the ordinance must be 
declared unconstitutional. 

The final reason I believe the majority opinion is in error is 
because I do not believe the evidence was sufficient to convict 
Groves of causing inconvenience, annoyance, or alarm by using 
fighting language. 

It is difficult for me to conceive how an officer, with a drawn, 
loaded service revolver, who is being specifically paid by a 
private business to provide security of the type that the officer 
was providing at the moment the altercation occurred, could be 
either inconvenienced, annoyed, or alarmed by a man with a 
foul mouth. The only testimony in the record which even 
remotely establishes inconvenience, annoyance, or alarm on 
the part of the police officer is as follows: 

Q. All right. Can you, rather than state a conclusion, 
“menacing,” can you describe what sort of actions or 
what sort of posture he was in, words expressed to you as 
he approached you? 

A. He says, “I don’t give a fuck, give a fuck who you 
are.” And he started towards me in a fashion I felt was 
menacing to me, to my own safety. 

It was at this point that the officer drew his loaded revolver. 

It is difficult to conclude that this evidence was sufficient to 
establish inconvenience, annoyance, or alarm of a man who is 
being paid to be inconvenienced, annoyed, or alarmed, and 
therefore permitted to carry a loaded revolver. That fact is 
further-borne out when, on cross-examination, Officer Hale 
testified as follows: 

Q. Officer Hale, how long have you been a police 
officer? - 

A. Twelve years. 

Q. You’ve been called names before, haven’t you. . . 

A. Many times. 

Q. In connection with your duties. . . 

A. Yes. 

Q. As a police officer? You’ve been called a 
motherfucker before, in connection with your duties as a 
police officer? 

A. Ihave. 
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Q. It goes with the territory, doesn’t it? 

A. It does. 

Furthermore, it is apparent from the testimony that the 
arrest occurred before the officer could, under any reasonable 
circumstance, be inconvenienced, annoyed, or alarmed, even if 
we knew what those terms meant. One of the arresting officers 
testified as follows: 

Q. Do you recall any specific language that he used that 
led you to that conclusion, did you hear any abusive 
language or threatening language? 

A. Yes, quite a bit of swearing in a rather loud tone. 

Q. At who? 

A. It wasn’t directed intitially [sic] at any one in 
particular, just ina manner of conversation; however. . 

Q. What specific words were used? 

A. He used the word fuck several times. I told the party 
to quiet down or he’d be placed under arrest for disorderly 
conduct. 

Q. What was his response to that? 

A. He said, “You’re nothin’ but a fuckhead.” 

Q. What happened next? 

A. I said, “You’re under arrest for disorderly conduct,” 
placed him under arrest. 

In effect, then, we have now made words expressed to no one 
in particular fighting words, thereby permitting an individual 
to be arrested. The officer had already determined that he was 
going to arrest Groves if he continued to make noise, whether 
he used fighting words directed at anyone or not. 

No one condones the use of foul language addressed to 
anyone, and in particular to a law enforcement officer; yet, 
finding the use of foul language to be socially unacceptable is 
not the same as making it the basis for denying one a first 
amendment right to free speech. 

In my view the ordinance is vague and, therefore, in violation 
of the Constitution. I believe that this is a case in which we can 
make that determination. I further believe that the evidence is 
insufficient to establish beyond a reasonable doubt that the 
officer in question could have been inconvenienced, annoyed, 
or alarmed. I have difficulty believing that one with a loaded 
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revolver can be annoyed by one with a loaded mouth. 

SHANAHAN, J., dissenting. 

I join Chief Justice Krivosha in his dissent that the 
questioned ordinance is unconstitutionally vague, but make 
additional comment about the ordinance’s vagueness. What is 
sought to be prohibited by the ordinance is “inconvenience, 
annoyance or alarm,” or creating the risk of causing such 
situations or conditions. To paraphrase the basic prohibition of 
the ordinance, it is unlawful to make trouble for somebody, to 
irritate someone, to frighten anybody, or to bring about the 
possibility or danger of causing trouble, irritation, or fright to 
anyone. Such nebulous and subjective situations cannot 
constitutionally be the basis for prosecution. The various 
subparts of the ordinance are only a futile facade for vagueness. 


STATE OF NEBRASKA, APPELLEE, V. KEVIN R. FIENE, APPELLANT. 
363 N.W.2d 385 
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Judgments: Courts: Notice: Time: Appeal and Error. Where a defendant or his 
attorney has actual notice of the entry of a sentencing order in a county court 
within 10 days of the entry of such order, an appeal to the district court must be 
perfected pursuant to the requirements of Neb. Rev. Stat. § 29-611 (Reissue 
1979). 

Appeal from the District Court for Dawson County: JoHN P. 

Murphy, Judge. Affirmed. 


Nye, Hervert, Jorgensen & Watson, P.C., for appellant. 


Paul L. Douglas, Attorney General, and Henry M. Grether 
III, for appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


GRANT, J. 
Defendant, Kevin R. Fiene, was arrested and tried in the 
county court for Dawson County for driving an automobile 
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while under the influence of alcoholic liquor or while having 
ten-hundredths of one percent or more of alcohol in his body 
fluids. A determination that Fiene violated either, or both, of 
such charges would constitute a violation of Neb. Rev. Stat. 
§ 39-669.07 (Reissue 1984). See State v. Wenzel, 215 Neb. 395, 
338 N.W.2d 772 (1983). On July 28, 1983, Fiene was found 
guilty by written court order (filed July 29, 1983) of 
“DRIVING WHILE UNDER THE INFLUENCE OF 
ALCOHOLIC LIQUOR, 39-669.07 (W M.O.).” Fiene was 
sentenced to probation, including a fine and a 60-day driver’s 
license suspension. 

This county court order was timely appealed to the district 
court on August 2, 1983. The county court approved Fiene’s 
appeal bond filed the same day. This appeal by Fiene fully 
complied with the requirements of Neb. Rev. Stat. § 29-611 
(Reissue 1979). 

By memorandum opinion and order dated August 30, 1983, 
the district court held that the county court had improperly 
admitted evidence as to a test taken of Fiene’s breath at the time 
of his arrest (for reasons not relevant to this appeal), and 
ordered 

that this matter be reversed and remanded to the County 
Court; that the County Court enter an opinion 
determining whether it based its finding of guilt upon the 
admission of the breath test or upon the testimony of the 
officer; that if the Court relied upon the breath test as the 
determining factor for guilt, this matter shall be 
dismissed; that if the Court relied on other evidence, 
excluding the evidence of the breath test, for the 
determination of guilty, the finding of guilt by the Court 
shall be reimposed and the sentence of the County Court 
carried out. 

While this reversal and remand presented various problems 
arising from the fact that it does not directly “affirm, modify, 
or vacate the judgment, or... remand the case to thecounty... 
court for a new trial,” as required by Neb. Rev. Stat. § 29-613 
(Reissue 1979), the order did effectively transfer jurisdiction of 
the case to the county court. 

It is at this point that confusion, introduced by defendant’s 
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pleading, enters the case. As stated above, the district court, on 
August 30, 1983, had remanded the case to county court. The 
case has passed out of the jurisdiction of the district court. 
Nonetheless, on September 1, 1983, defendant filed a “Motion 
for New Trial” in the district court. The efficacy of such a 
motion is, at best, questionable. See Jn re Estate of Weinberger, 
207 Neb. 711, 300 N.W.2d 818 (1981). For the purposes of this 
opinion, however, and since no party questions the validity of 
the procedure, it will be assumed the matter proceeded 
properly. The confusion continued when the district court, by 
order filed on November 18, 1983, ordered: 

NOW on this 4th day of November, 1983, this matter 
comes on for hearing having been taken under advisement 
by the Court. The Court being duly advised finds that the 
Motion For New Trial should be, and hereby is overruled. 
That the Defendant shall pay the costs of this action in the 
sum of $347.70 if the conviction is not set aside in the 
County Court of Dawson County, Nebraska. 

SO ORDERED this 18th day of November, 1983. 

Fiene’s attorney was sent a “Notice of Judgment” by the clerk 
of the district court on November 22, 1983. The clerk’s 
certificate stated, in part, “Order entered on Nov. 4, 1983 and 
filed in office of [sic] Nov. 18 1983.” 

The county court then entered an order stating, among other 
things: 

NOW on this 9th day of November, this matter comes 
on for hearing on the Court’s own motion. The 
Defendant’s motion for new trial being overruled by the 
Honorable John P. Murphy; gives this court jurisdiction 
of the case. 

The District Court’s order filed August 30, 1983, 
reversed and remanded this case for an opinion of this 
Court on whether it relied upon the breath test or other 
evidence for the determination of guilt of the defendant. 

The order concluded by stating that “the original sentence 
imposed by this Court is hereby ratified and reimposed.” On 
the same date (but filed November 14, 1983) the county court 
entered its sentencing order, again placing defendant Fiene on 
probation with the same fine and suspension as earlier imposed. 


2 


400 219 NEBRASKA REPORTS 


The two November 9, 1983, orders of the county court were 
made, after the remand of the district court, on the county 
court’s own motion. Neither defendant Fiene nor his attorney 
was present or notified. 

This order of sentencing by the county court presents various 
problems to any reviewing court. It is questionable if a sentence 
may be “reimposed,” and, in any event, a defendant may not be 
sentenced in absentia unless he has waived his appearance. State 
v. Ernest, 200 Neb. 615, 264 N.W.2d 677 (1978). Nonetheless, 
the county court did have jurisdiction to enter the order. If the 
order was wrong, it should have been challenged on appeal to 
the district court. 

On December 7, 1983, defendant’s attorney filed, in the 
county court, a “Written Notice Of Appeal,” stating: 

COMES NOW the Defendant, Kevin R. Fiene, and 
gives his written notice of his intention to appeal the 
judgment entered by this Court on the 9th day of 
November, 1983. 

The Defendant continues his cash bond of $100.00 as 
previously deposited herein. The Defendant, in addition 
to the cash bond, further undertakes to the Court that he 
will appear at the District Court of Dawson County, 
Nebraska, forthwith and from day to day thereafter until 
the final disposition of the appeal and to answer the 
complaint against him and to abide by the judgment of the 
District Court and not depart therefrom without leave. 

There was no bond set by the court on this appeal (as required 
by § 29-611), but apparently the bond was unilaterally set by 
defendant’s counsel. 

The county attorney then filed a motion to dismiss Fiene’s 
appeal to the district court because Fiene had failed to file a 
proper appeal bond within 10 days as required by § 29-611, and 
thus the district court had no jurisdiction of the appeal. On 
February 13, 1984, the district court dismissed the appeal. After 
the appeal was dismissed defendant again filed a “Motion for 
New Trial,” directed to this dismissal order, and alleging in part 
that the decision “is not sustained by sufficient evidence” and 
that errors of law occurred “at trial and excepted to by the party 
making the application.” This motion was filed within 10 days, 


STATE v. FIENE 401 
Cite as 219 Neb. 397 


and apparently defendant believed that this motion would 
forestall the running of the 30-day time period to appeal the 
February 13, 1984, dismissal order of the district court. 

The district court order denying Fiene’s “Motion for New 
Trial” was entered on April 6, 1984. On May 4, 1984, defendant 
filed his notice of appeal to this court. This procedure raises 
questions on appeal to this court similar to those presented in Jn 
re Estate of Weinberger, 207 Neb. 711, 300 N.W.2d 818 (1981). 
We do not rule on the effect of the procedure, however, because 
the point is not argued to us and because we feel that the order 
of the district court must be affirmed on other grounds having 
impact on the operations of this court and all the courts 
involved. 

The foundation and ultimate basis of defendant’s appeal to 
this court is that defendant and his attorney had no notice of the 
county court sentence of November 9, 1983, and therefore 
could not be held to the requirement of § 29-611 that an appeal 
bond must be filed within 10 days of the county court order to 
appeal to a district court. 

In oral argument to this court, and in at least four places in 
his brief filed herein, defendant Fiene’s attorney states that he 
first discovered the November 9, 1983, county court sentencing 
order on December | or 2, 1983. At page 4 of his brief, Fiene 
states that he filed his motion of appeal from the county court 
to district court on December 7, 1983, “upon discovery of the 
sentencing on December | or 2, 1983... .” At page 14 of his 
brief, Fiene’s attorney states that “it was not until December | 
or 2, 1983, that the Defendant/Appellant’s attorney discovered 
that the order and sentence had been entered.” At pages 16-17 
of his brief, defendant’s attorney states: “It was not until 
December 1 or 2, 1983, that the Defendant/Appellant’s 
attorney discovered the order on sentence and that there- 
after on December 7, 1983, within 10 days of the 
Defendant/Appellant’s discovery of the order on sentence, the 
Defendant/Appellant perfected his appeal to this Court.” At 
page 19 of his brief, defendant states that his time for appeal 
“should not run until the Defendant/Appellant discovers or 
receives notice of the sentencing” and that “such order was not 
discovered by the Defendant/Appellant’s attorney until 
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December | or 2, 1983.” 

Such allegations, of course, raise serious questions in this 
court, including the question of whether defendant’s lack of 
notice and knowledge has operated to deprive him of due 
process. The foregoing statements of Fiene’s counsel become 
disturbing to this court when we note in the record presented to 
us for review that on November 17, 1983, Fiene’s same counsel 
filed in the county court a “Motion for Rehearing,” alleging in 
part “[t]hat on November 9, 1983, without providing a hearing 
to the Defendant, the Court entered its Order.” The certificate 
of service filed with this motion is signed by defendant’s 
attorney and certifies that a copy of the motion was mailed to 
the county attorney of Dawson County on November 15, 1983. 
It is obvious that, in spite of his protestations that the county 
court order of November 9, 1983, was not discovered until 
December | or 2, 1983, defendant’s attorney knew of the order 
on November 15, 1983—only 6 days after the challenged 
order—leaving ample time to perfect an appeal to the district 
court. He did not perfect his appeal to the district court, as 
required by the provisions of § 29-611, although time was 
’ available. Defendant did not perfect his appeal even if the time 
for appeal was extended to 10 days following his actual notice 
of the challenged order. 

In this state of the record we hold that the district court 
properly dismissed defendant’s purported appeal of December 
7, 1983, to the district court. We affirm. 

AFFIRMED. 
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1. Constitutional Law: Appeal and Error. Except in the most unusual of cases, for 
a question of constitutionality to be considered on appeal, it must have been 
properly raised in the trial court. If not so raised, it will be considered to have 
been waived. 
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2. Constitutional Law: Criminal Law: Sentences. Factors to be considered in 
evaluating whether a sentence constitutes cruel and unusual punishment under 
the federal Constitution and Neb. Const. art. 1, §§ 9 and 15, are (1) the gravity 
of the offense and the harshness of the penalty, (2) the sentences imposed on 
other criminals in the same jurisdiction, and (3) the sentences imposed for 
commission of the same crime in other jurisdictions. 

‘ . Legislatures are not required to select the least severe 
penalty possible, so long as the penalty selected is not cruelly inhumane or 
disproportionate to the crime involved. 

4. Constitutional Law: Criminal Law: Sentences: Prior Convictions. Enhancing a 
sentence because of a prior conviction is not cruel and unusual punishment. 


Appeal from the District Court for Douglas County: PauL J. 
HICKMAN, Judge. Affirmed. 


Lathrop, Albracht & Lathrop, for appellant. 


Paul L. Douglas, Attorney General, and Mark D. Starr, and, 
on supplemental brief, Patrick T. O’Brien, Deputy Attorney 
General, and Mark D. Starr, for appellee. 


KRivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Defendant, Gewing Brand, was charged with sexual assault 
in the first degree, second offense. The court accepted his plea 
of guilty to the sexual assault, which was accomplished by the 
use of force, and at a separate enhancement hearing determined 
that he had once previously been sentenced for first degree 
sexual assault. The trial judge thereupon sentenced Brand on 
the present charge to imprisonment for 35 years without the 
possibility of parole. Brand was also determined to be a 
mentally disordered sex offender and was therefore ordered to 
begin serving his sentence at the Lincoln Regional Center, where 
he is to stay until he is no longer such or until he has received the 
maximum benefit from his treatment. In this appeal Brand’s 
assignments of error present the issue of whether the sentence is 
SO excessive as to constitute cruel and unusual punishment. We 
hold it is not, and affirm. 

The statute under which Brand was sentenced, Neb. Rev. 
Stat. § 28-319 (Reissue 1979), provides in pertinent part as 
follows: 
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(1) Any person who subjects another person to sexual 
penetration and (a) overcomes the victim by force, threat 
of force, express or implied, coercion, or deception . . . is 
guilty of sexual assault in the first degree. 

(2) Sexual assault in the first degree is a Class II felony. 
The sentencing judge shall consider whether the actor shall 
have caused serious personal injury to the victim in 
reaching his decision on the sentence. 

(3) Any person who shall be found guilty of sexual 
assault in the first degree for a second time shall be 
sentenced to not less than twenty-five years and shall not 
be eligible for parole. 

As a Class II felony, the crime of first degree sexual assault is 
punishable by a maximum of 50 years’ imprisonment. Neb. 
Rev. Stat. § 28-105 (Reissue 1979). 

Brand argues that § 28-319, as applied in this particular case, 
is unconstitutional in that it violates the prohibitions against 
cruel and unusual punishment contained in the eighth 
amendment to the U.S. Constitution and article I, § 9, of the 
Nebraska Constitution. He further argues that it violates the 
requirement of article I, § 15, of the Nebraska Constitution 
that all penalties be proportioned to the nature of the offense. 
To the extent his argument may be directed to the claim that the 
statute is unconstitutional by its terms, it is a claim not 
presented to the trial court and, thus, will not be considered 
here. Except in the most unusual of cases, for a question of 
constitutionality to be considered on appeal, it must have been 
properly raised in the trial court. If not so raised, it will be 
considered to have been waived. State v. Kaiser, 218 Neb. 556, 
356 N.W.2d 890 (1984). 

Solem v. Helm, 463 U.S. 277, 103 S. Ct. 3001, 77 L. Ed. 
2d 637 (1983), sets forth the factors to be considered in 
evaluating whether a sentence constitutes cruel and unusual 
punishment under the federal Constitution. They are (1) the 
gravity of the offense and the harshness of the penalty, (2) the 
sentences imposed on other criminals in the same jurisdiction, 
and (3) the sentences imposed for commission of the same crime 
in other jurisdictions. 

As to the first prong of this analysis, it is clear that rape is a 
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serious crime, even more so when the defendant has previously 
committed the same act. Although holding that a sentence of 
death for the rape of an adult female was grossly 
disproportionate and excessive punishment forbidden by the 
eighth amendment, the U.S. Supreme Court, in Coker v. 
Georgia, 433 U.S. 584, 597, 97 S. Ct. 2861, 53 L. Ed. 2d 982 
(1977), said that rape 
is highly reprehensible, both in a moral sense and in its 
almost total contempt for the personal integrity and 
autonomy of the female victim and for the latter’s 
privilege of choosing those with whom intimate 
relationships are to be established. Short of homicide, it is 
the “ultimate violation of self.” 
Gregg v. Georgia, 428 U.S. 153, 96S. Ct. 2909, 49 L. Ed. 2d 859 
(1976), teaches that legislatures are not required to select the 
least severe penalty possible, so long as the penalty selected is 
not cruelly inhumane or disproportionate to the crime 
involved. 

We must next look at the sentences authorized in Nebraska 
for other crimes. Other Class II felonies include kidnaping if the 
abducted is voluntarily released, Neb. Rev. Stat. § 28-313(3) 
(Reissue 1979); robbery, Neb. Rev. Stat. § 28-324 (Reissue 
1979); and first degree arson, Neb. Rev. Stat. § 28-502 (Cum. 
Supp. 1984). Kidnaping where the victim is not voluntarily 
liberated, § 28-313(1), and first degree murder, Neb. Rev. Stat. 
§ 28-303 (Reissue 1979), are Class 1A felonies punishable by life 
imprisonment. First degree murder may also be a Class I felony 
punishable by death. Second degree murder, Neb. Rev. Stat. 
§ 28-304 (Reissue 1979), is a Class 1B felony punishable by 10 
years’ to life imprisonment. Crimes which are defined as Class 
III felonies and receive a less severe sentence, of from 1 to 20 
years or a $25,000 fine, include manslaughter, Neb. Rev. Stat. 
§ 28-305 (Reissue 1979); first degree assault, Neb. Rev. Stat. 
§ 28-308 (Reissue 1979); second degree sexual assault, Neb. 
Rev. Stat. § 28-320(2) (Reissue 1979); second degree arson, 
Neb. Rev. Stat. § 28-503 (Cum. Supp. 1984); and burglary, 
Neb. Rev. Stat. § 28-507 (Reissue 1979). See § 28-105 for 
classification of penalties. 

The sentence imposed for the second offense first degree 
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sexual assault in this case is not disproportionate when 
considered in light of the sentences authorized for the crimes 
enumerated above. 

Enhancing the sentence because of the prior conviction also 
is not cruel and unusual punishment. The habitual criminal 
statute, which in substance has the same effect, has been upheld 
against similar constitutional attacks. Rummel v. Estelle, 445 
U.S. 263, 100 S. Ct. 1133, 63 L. Ed. 2d 382 (1980); State v. 
Goodloe, 197 Neb. 632, 250 N.W.2d 606 (1977), overruled on 
other grounds 204 Neb. 41, 281 N.W.2d 223 (1979); State v. 
Martin, 190 Neb. 212, 206 N.W.2d 856 (1973). 

Brand argues that life imprisonment, which could be 
imposed for kidnaping, first degree murder, or possibly second 
degree murder, is actually less severe than the sentence 
authorized in his case, since he does not have the possibility of 
parole. However, convicted felons do not have an absolute right 
to parole. Greenholtz v. Nebraska Penal Inmates, 442 U.S. 1, 
99 S. Ct. 2100, 60 L. Ed. 2d 668 (1979), interpreting Nebraska’s 
parole statutes, held: “There is no constitutional or inherent 
right of a convicted person to be conditionally released before 
the expiration of a valid sentence.” Jd. at 7. The Court went on 
to stress the discretionary nature of parole by stating: “[T]here 
is no prescribed or defined combination of facts which, if 
shown, would mandate release on parole.” Jd. at 8. Further, the 
Court stated: “‘That the state holds out the possibility of parole 
provides no more than a mere hope that the benefit will be 
obtained.” /d. at 11. 

It follows, therefore, that those convicted of kidnaping or 
first or second degree murder have no right to parole, and there 
is no guarantee that they will ever be paroled. Such a life 
sentence, therefore, is not necessarily less severe than the 
35-year term Brand received. See, also, Gallego v. United 
States, 276 F2d 914 (9th Cir. 1960), which upheld the 
constitutionality of a federal statute forbidding the suspension 
of a sentence or the granting of probation in cases of certain 
violations of the Narcotic Drugs Import and Export Act, 21 
U.S.C. §§ 171 et seq. (1956), but did not exact a penalty so out 
of proportion to the crime as to shock a balanced sense of 
justice. 
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The third and last prong of the federal analysis calls upon us 
to compare the sentence imposed with that authorized by other 
states. Such a review reveals that although the sentence imposed 
in this case is among the harsher of the penalties authorized by 
any state, it is not so disproportionate as to render it cruel and 
unusual punishment and thus unconstitutional. For example, 
Florida authorizes life imprisonment if force likely to cause 
serious personal injury is used, Fla. Stat. Ann. §§ 775.082(3)(a) 
(West Supp. 1984) and 794.011(3) (West 1976); Georgia, Idaho, 
Maryland, and Washington authorize life imprisonment, Ga. 
Code Ann. § 16-6-1(b) (1984), Idaho Code § 18-6104 (1979), 
Md. Crim. Law Code Ann. §§ 462 and 464 (Repl. 1982), Wash. 
Rev. Code Ann. §§ 9A.44.040 and 9A.20.021 (West Supp. 
1985); Louisiana authorizes life imprisonment without parole, 
probation, or suspension of sentence if force or threats of force 
are used, La. Rev. Stat. Ann. § 14:42 (West Supp. 1985); and 
North Carolina authorizes life imprisonment if force is used, 
N.C. Gen. Stat. §§ 14-27.2 and 14-1.1(a)(2) (Repl. 1981). 

The foregoing analysis convinces us that the sentence 
imposed upon Brand pursuant to § 28-319 passes federal 
constitutional muster. We find nothing in article I, § 9 or 15, of 
the Constitution of this sovereign state which requires more in 
this regard than does the eighth amendment to the U.S. 
Constitution. As recently noted in State v. Ruzicka, 218 Neb. 
594, 598, 357 N.W.2d 457, 461 (1984), the Nebraska 
constitutional prohibition against cruel and _ unusual 
punishment “does not abridge the Legislature’s power to select 
such punishment as it deems most effective in the suppression 
of crime.” Neither does the requirement that all penalties be 
proportioned to the nature of the offense do so. 

It is well established that a sentence imposed within statutory 
limits will not be disturbed on appeal. State v. Copple, 218 Neb. 
837, 359 N.W.2d 782 (1984); State v. McGuire, 218 Neb. 511, 
357 N.W.2d 192 (1984). The sentence imposed is well within the 
statutory limits. Brand has a long arrest record, including a 
prior first degree sexual assault conviction and a conviction of 
second degree sexual assault which had been reduced from a 
charge of first degree sexual assault. He also has convictions for 
burglary, larceny from the person, and possession of 
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marijuana. Brand committed several of these crimes, including 
the two prior sexual assaults, while on parole for other crimes. 
Furthermore, when the present sexual assault was committed, 
Brand was on a 72-hour furlough from a work release program. 
There being no abuse of discretion in the sentence imposed, it 
is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. Roy L. ELLIS, APPELLANT. 
363 N.W.2d 389 


Filed March 1, 1985. No. 84-439. 


Identification Procedures: Indictments and Informations: Right to Counsel. Only 
those identification confrontations which occur after the defendant has been 
formally charged with the offense for which the identification testimony is 
sought require presence of counsel. 


Appeal from the District Court for Douglas County: JOHN 
E. CLarK, Judge. Affirmed. 


William M. Berlowitz, for appellant, and, on brief, Roy L. 
Ellis, pro se. 


Paul L. Douglas, Attorney General, and Mark D. Starr, for 
appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


KRIVOSHA, C.J. 

The appellant, Roy L. Ellis, appeals from an order entered 
by the district court for Douglas County, Nebraska, denying 
post conviction relief sought pursuant to the provisions of Neb. 
Rev. Stat. §§ 29-3001 et seq. (Reissue 1979). On direct appeal 
Ellis’ conviction was affirmed. See State v. Ellis, 214 Neb. 172, 
333 N.W.2d 391 (1983) (Ellis J). Ellis’ principal contention in 
this post conviction proceeding is that he had ineffective 
assistance of counsel. His claim is based upon the fact that Ellis’ 
trial counsel did not argue that he was denied his constitutional 
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rights when he was required to appear in a series of pretrial 
lineups without assistance of counsel. We believe that the law is 
clear in matters of this nature and that the decision of the trial 
court must be affirmed. 

The facts of the case are set out in detail in Ellis J. For the 
purpose of this appeal, it is sufficient to state that Ellis was 
arrested and charged by a felony complaint. While in jail, he 
was placed in some 20 lineups, of which 3 or 4 were related toa 
robbery of a Kentucky Fried Chicken restaurant in Omaha. 
The complaint which led to Ellis’ arrest was unrelated to the 
robbery of the Kentucky Fried Chicken restaurant. An 
employee of the restaurant identified Ellis at a lineup as one of 
the robbers, and charges were then filed against him alleging 
commission of the Kentucky Fried Chicken robbery. Ellis, 
admittedly, was not afforded counsel during these lineups. 

We have previously had occasion to examine a similar, 
though not identical, question and have found contrary to Ellis’ 
position. In State v. Smith, 209 Neb. 86, 87, 306 N.W.2d 181, 
182 (1981), we said: 

In Kirby v. Illinois, 406 U.S. 682, 688, 92S. Ct. 1877, 32 
L. Ed. 2d 411 (1972), the U.S. Supreme Court held that 
the sixth amendment right to assistance of counsel in a 
lineup situation “attaches only at or after the time that 
adversary judicial proceedings have been initiated 
against” the defendant by the filing of an indictment or 
information. This is also the rule in Nebraska. State vy. 
Nance, 197 Neb. 95, 246 N.W.2d 868 (1976). Appellant 
was not entitled to assistance of counsel at the time the 
lineup here was held since formal charges had not then 
been filed against him, and, thus, the identification may 
not be suppressed on that ground. 

Even if the filing of a complaint triggers an accused’s sixth 
amendment rights, a question we need not now decide, no such 
complaint had yet been filed against Ellis in connection with the 
Kentucky Fried Chicken robbery. 

The eighth circuit court of appeals has also examined this 
question and, likewise, has rejected arguments similar to those 
now made by Ellis. In Sanchell v. Parratt, 530 F.2d 286, 290 n.2 
(8th Cir. 1976), the eighth circuit court of appeals said: 
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This argument misapprehends the meaning of Kirby v. 
Illinois, 406 U.S. 682, 92 S. Ct. 1877, 32 L. Ed. [sic] 411 
(1972). We agree with the district court that that case 
controls, and that under Kirby only those identification 
confrontations which occur after the defendant has been 
formally charged with the offense for which the 
identification testimony is sought require presence of 
counsel, 
Other federal courts of appeals have likewise considered the 
question and reached the same conclusion. See, United States v. 
Tyler, 592 F.2d 261 (Sth Cir. 1979); Boyd v. Henderson, 555 
F.2d 56 (2d Cir. 1977); Jackson v. Jago, 556 F.2d 807 (6th Cir. 
1977). 

The rationale behind such a rule is perhaps best set out in 
Young v. State of Oklahoma, 428 F. Supp. 288 (W.D. Okla. 
1976). In the Young case the robbery in question occurred on 
December 18, 1973. On December 25, Young was arrested on 
outstanding warrants for driving while intoxicated, and on 
December 26 the robbery lineup was conducted. Young did not 
have counsel present. In discussing Young’s claim that his 
counsel right had attached due to the formal driving while 
intoxicated charges, the court said at 291-92: 

It is the rule that the Sixth and Fourteenth Amendments 
right to counsel attaches only at or after the time that 
adversary judicial proceedings have been initiated and a 
person is not entitled to counsel at a lineup where he has 
not been charged by Information, Complaint or any other 
formal accusation. Kirby v. Illinois, 406 U.S. 682, 92 S. 
Ct. 1877, 32 L. Ed. 2d 411 (1972); Harris v. Turner, 466 
F.2d 1319 (C.A.10 1972). The petitioner contends that the 
rule should not apply in this case because he had been 
arrested and was in custody after formal charges of the 
traffic offenses had been filed. He fails to distinguish 
between the Fifth Amendment privilege against 
self-incrimination and the Sixth Amendment right to 
counsel. The issue is not whether he was in custody but 
whether the lineup was a “critical stage” in his prosecution 
on the robbery charge. Kirby makes clear that it was not. 
The Court in its decision reviewed the principal right to 
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counsel cases and pointed out: “. . . All of those cases have 
involved points of time at or after the initiation of 
adversary judicial criminal proceedings—whether by way 
of formal charge, preliminary hearing, indictment, 
information or arraignment.” 406 U.S. at 689, 92S. Ct. at 
1882. In United States v. Davis, 399 F.2d 948, 951 (C.A.2 
1968), cert. denied, 393 U.S. 987, 89S. Ct. 465, 21 L. Ed. 
2d 449, prior to Kirby that court provided this clarifying 
analysis: “. . . We do not read Wade and its siblings as 
saying that the mere fact of custody, especially when this is 
for an unrelated crime, automatically triggers the Sixth 
Amendment right to counsel, as it would the Fifth 
Amendment privilege against self-incrimination. The 

‘importance of custody from a Fifth Amendment 
standpoint is that it is conceived as furnishing the element 
of compulsion which that Amendment demands, see 
Miranda v. State of Arizona, 384 U.S. 436, 467, 86S. Ct. 
1602, 16 L. Ed. 2d 694 (1966). The protection of the Sixth 
Amendment applies to ‘the accused’ in ‘all criminal 
prosecutions,’ and while Wade [U. S. v. Wade, 388 U.S. 
218, 87S. Ct. 1926, 18 L. Ed. 2d 1149] makes clear that 
this includes certain pretrial proceedings, 388 U.S. at 
224-225, 87S. Ct. 1926, that is a long way from saying that 
the protection attaches as soon as suspicion is aroused. 
The fact of custody adds little of Sixth Amendment 
relevance, especially when, as here, this is for an unrelated 
crime.” 

None of the events mentioned by the Kirby court had 
occurred to the petitioner with respect to the crime here at 
issue. Moreover in this case the victim had not made a 
photographic identification of the petitioner and prior to 
the lineup there was not probable cause to charge the 
petitioner with the robbery. The identification of the 
petitioner by the victim was a prerequisite to the charge. In 
no proper sense had the petitioner become the accused or 
the prosecution against him for this offense commenced. 

That is not to say that there cannot be a situation where one 
may be taken into custody under a subterfuge, the police 
knowing full well that he is the individual they seek to charge. 
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That, however, is not the case presented to us here. When we 
separate out the case which brought Ellis into custody from the 
case in which he was subsequently charged by reason of the 
lineup, it is clear that he had not yet been charged with the. 
Kentucky Fried Chicken restaurant robbery and was not 
entitled to counsel at that point. 

In view of the fact, therefore, that Ellis was not entitled to 
have counsel present at the lineup, he did not receive ineffective 
assistance of counsel when counsel failed to argue that point. 
The district court was correct in denying Ellis’ motion for post 
conviction relief. The judgment is affirmed. 

AFFIRMED. 


IN RE APPLICATION 15738 OF THE FRENCHMAN VALLEY 
IRRIGATION DISTRICT ET AL. 
BASIN ELECTRIC POWER COOPERATIVE, APPELLANT, V. 
FRENCHMAN VALLEY IRRIGATION DISTRICT ET AL., APPELLEES. 
363 N.W.2d 506 


Filed March 1, 1985. No. 84-498. 


Appeal from the Nebraska Department of Water Resources. 
Affirmed. 


Lyman L. Larsen and Thomas R. Litjen of Kennedy, 
Holland, DeLacy & Svoboda, and Claire M. Olson, for 
appellant. 


Robert B. Crosby and Steven G. Seglin of Crosby, Guenzel, 
Davis, Kessner & Kuester, for appellees. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The facts and law in this appeal are essentially identical with 
those in Basin Elec. Power Co-op v. Little Blue N.R.D., ante p. 
372, 363 N.W.2d 500 (1985), decided by this court this day. 
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In view of our decision in that case, the decision of the director 
of the Department of Water Resources of the State of Nebraska 
denying appellant’s motion to intervene in the instant case is 
affirmed. 

AFFIRMED. 


IN RE APPLICATIONS 15974, 15975, 15976, 15977, 15978, 
15979, 15980, 15981, 15982, 15983, 15984, AND 15985 oF THE 
TWIN VALLEY CONSERVATION ASSOCIATION, INC. 

BASIN ELECTRIC POWER COOPERATIVE, APPELLANT, V. TWIN 
VALLEY CONSERVATION ASSOCIATION, INC., ET AL., APPELLEES. 
363 N.W.2d 506 


Filed March 1, 1985. No. 84-499. 


Appeal from the Nebraska Department of Water Resources. 
Affirmed. 


Lyman L. Larsen and Thomas R. Litjen of Kennedy, 
Holland, DeLacy & Svoboda, and Claire M. Olson, for 
appellant. 


Richard G. Kopf of Cook & Kopf, P.C., for appellee Twin 
Valley Conservation Association. 


George E. Svoboda of Sidner, Svoboda, Schilke, Wiseman, 
Thomsen & Holtorf, and Lyle B. Gill, Fremont City Attorney, 
for appellees Lower Platte North Natural Resources District et 
al. and city of Fremont. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The facts and law in this appeal are essentially identical with 
those in Basin Elec. Power Co-op v. Little Blue N.R.D., antep. 
372, 363 N.W.2d 500 (1985), decided by this court this day. 
In view of our decision in that case, the decision of the director 
of the Department of Water Resources of the State of Nebraska 
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denying appellant’s motion to intervene in the instant case is 
affirmed. 
AFFIRMED. 


IN RE INTEREST OF DENNIS J. AANDAHL. 
DENNIS J. AANDAHL, APPELLANT, V. LANCASTER COUNTY 
MENTAL HEALTH BOARD, APPELLEE. 
2 363 N.W.2d 392 


Filed March 1, 1985. No. 84-550. 


Appeal from the District Court for Lancaster County: 
DonaLD E. ENpacotrt, Judge. Reversed and remanded for 
further proceedings. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Michael D. Gooch, for appellant. 


No appearance for appellee. 


BOSLAUGH, HASTINGS, CAPORALE, and SHANAHAN, JJ., and 
COLWELL, D.J., Retired. 


HASTINGS, J. 

Pursuant to the October 28, 1983, order of the Lancaster 
County Mental Health Board, the appellant was found to be a 
mentally ill dangerous person under the provisions of the 
Nebraska Mental Health Commitment Act, Neb. Rev. Stat. 
§§ 83-1001 et seq. (Reissue 1981), and was committed to the 
Nebraska Department of Public Institutions for treatment. 
That order was appealed to the district court for Lancaster 
County, which dismissed the appeal as moot. The appellant has 
appealed to this court, claiming error on the part of the district 
court in dismissing his appeal. We agree. 

Section 83-1043. requires the district court to review appeals 
from the mental health board de novo on the record, and this 
court to hear appeals from the district court in accordance with 
criminal procedure. 
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An appellate court, in this case the district court, may decline 
to express an opinion on a mere abstraction or to determine a 
moot case. City of Crete v. County of Saline, 214 Neb. 200, 332 
N.W.2d 926 (1983). 

The only information in the record suggesting that the issue 
in this case was moot is a portion of the individualized 
treatment plan prepared for the appellant pursuant to an earlier 
1983 voluntary commitment. That plan was dated November 8, 
1983. The pertinent part of the plan states as follows: 

II. DISCHARGE PLAN: 1) Return to community [to] 
live possibly ILP 2) Finances, employ 3) After care 
CMHCLC, 4) Activity Day Tx or employment. 

Criteria For Discharge: 

1 follow through with scheduled programing for 2 
months 

2 meet treatment goals & objectives 

It should be noted at this point, however, that the appellant 
went on unauthorized leave from his voluntary commitment 
during the latter part of October 1983. He was then arrested on 
October 27, 1983, by virtue of a warrant of arrest issued on the 
basis of a petition filed with the Lancaster County Mental 
Health Board. It was on the foundation of that petition that the 
present involuntary commitment was ordered. 

Although no reason for a finding of mootness appears in the 
district court’s order, apparently the quoted portion of the 
individualized treatment plan was interpreted as indicating that 
a final determination had been made for the appellant’s release. 
It does not support such an inference. 

The appellant is entitled to a de novo review by the district 
court of the correctness of his commitment. 

The judgment is reversed, and the cause is remanded for 
further proceedings consistent with this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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STATE OF NEBRASKA, APPELLEE V. DUANE BARGEN, APPELLANT. 
363 N.W.2d 393 


Filed March 1, 1985. No. 84-637. 


1. Pleas. A plea of guilty admits all facts alleged in the information and recited in 
open court by the State. 

2. Indictments and Informations: Appeal and Error. A defendant may raise on 
appeal for the first time that an information failed to set forth each essential 
element of the crime charged. 

3. Statutes. Statutes in pari materia must be construed together in order to give 
meaning to the provisions of both. 

4, ______. The court will avoid constructions of statutes which lead to absurd or 
unjust results. 

5. Indictments and Informations: Appeal and Error. An information questioned 
for the first time on appeal must be held sufficient unless so defective that by no 
construction can it be said to charge the offense for which the accused was 
convicted. 

6. Pleas. A factual basis for a plea of guilty may be established by inquiry of the 
prosecution, interrogation of the defendant, or examination of the presentence 
report. 

7, Sentences: Appeal and Error. As a general rule, a sentence imposed within the 
statutory limits will not be disturbed on appeal unless the trial court abused its 
discretion. 

8. Sentences. A sentencing judge properly may consider information contained in 
a presentence report in imposing sentence. Such judge has broad discretion as to 
the source and type of information which may be used to assist in determining 
the kind and extent of punishment to be imposed. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Affirmed. 


Jerry Soucie of Rehm & Bartling, for appellant. 


Paul L. Douglas, Attorney General, and Timothy E. Divis, 
for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

The defendant has appealed from a 6-months’ county jail 
sentence following his conviction on a plea of guilty to a 
violation of Neb. Rev. Stat. §§ 8-409.01 and 8-409.02 (Reissue 
1983). This is a Class IV felony providing for a sentence of 
imprisonment of as much as 5 years. 
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Assigned as errors by the defendant are: (1) The information 
failed to allege a criminal offense; (2) There was no factual basis 
provided by the State or revealed by the presentence 
investigation report to establish guilt of the criminal offense 
charged; and (3) The sentence was excessive. We affirm. 

The amended information filed by the State charged two 
felony counts under these statutes, which violations were 
alleged to have occurred on July 20 and October 24, 1983. 
Pursuant to an agreement, following the defendant’s plea of 
guilty to the July 20 offense, the other count of the information 
was dismissed, The arraignment proceedings fully comported 
with the requirements of due process. 

As amended without objection, the information charged 
that 

while Duane Bargen was an active officer or director of an 
industrial loan and investment company, to-wit: Lincoln 
Savings Company, directly or indirectly borrowed funds 
of said industrial loan and investment company in an 
amount exceeding that allowed under Nebraska Revised 
Statutes Sections 8-409.01 and 8-409.02, to-wit: did 
borrow $160,000 on note number 011-068 and borrowed 
$8,722.49 on note number 010-150. 

A plea of guilty admits all facts alleged in the information 
and recited in open court by the State. State v. Jones, 214 Neb. 
145, 332 N.W.2d 702 (1983); Marteney v. State, 210 Neb. 172, 
313 N.W.2d 449 (1981); Clark v. State, 150 Neb. 494, 34 
N.W.2d 877 (1948). Nevertheless, a defendant may still raise on 
appeal the fact that an information failed to set forth each 
essential element of the crime. Nelson v. State, 167 Neb. 575, 94 
N.W.2d 1 (1959). 

Those facts and information establish that the defendant, 
through a corporation which he and his wife owned and 
controlled, bought a home in Lancaster County, Nebraska, on 
May 10, 1982. As part of that transaction, a note and mortgage 
on that property, dated the same day in the amount of $96,000, 
were given to the seller. On May 11, 1982, this same corporation 
of the defendant’s executed a note and mortgage to Lincoln 
Savings Company in an unspecified amount on the identical 
property. 
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On July 20, 1983, defendant, through his corporation, 
obtained a loan of $160,000 from Lincoln Savings Company, 
which was secured by a note and mortgage on the 
above-mentioned real estate. Also, on July 20, 1983, 
defendant’s corporation borrowed $8,722.49 from Lincoln 
Savings Company, as evidenced by an unsecured note. On that 
same day Lincoln Savings Company in effect sold $100,000 of 
the one note to Northeast Savings Investment Company. At all 
times referred to, the defendant was president and a board 
member of Lincoln Savings Company, an industrial loan and 
investment company as defined by Neb. Rev. Stat. ch. 8, art. 4 
(Reissue 1983). 

Section 8-409.01 provides in part as follows: 

No director, officer, or employee of an industrial loan 
and investment company . . . shall borrow any of the 
funds of the industrial loan and investment company, 
directly or indirectly, without first having secured the 
approval of the board of directors of such industrial loan 

‘and investment company. .. . The amount of any loan 
shall be limited as provided in sections 8-409 and 8-409.02. 

Section 8-409.02(3) permits an officer or employee to 
borrow from the funds of the industrial loan and investment 
company “[s]ixty thousand dollars or less if at the time the loan 
is made it is secured by a first lien on a dwelling which is to be 
owned by such officer or employee and used by him or her as a 
residence.” 

The defendant’s first assignment of error relates to the 
absence of an allegation in the information that the particular 
loans were made without approval of the board of directors as 
set out in § 8-409.01. As a matter of fact, the defendant had 
received such approval for one loan in an unspecified amount 
on May 10, 1982, recorded as a mortgage on his residence on 
May 11. Thus, argues the defendant, the information failed to 
allege an essential element of the crime, i.e., lack of board 
approval. 

However, the defendant overlooks the $60,000 limitation on 
any type of loan, whether approved or not, as specified in 
§ 8-409.02. That section and § 8-409.01 are in pari materia and 
. must be construed together in order to give meaning to the 
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provisions of both. SID No. / v. County of Adams, 209 Neb. 
108, 306 N.W.2d 584 (1981). Also, the court will avoid 
constructions which lead to absurd or unjust results. In re 
Boundaries of McCook PP. Dist., 217 Neb. 11, 347 N.W.2d 554 
(1984). 

Although § 8-409.01 seems to permit “insider” loans with 
board approval, when read together with § 8-409.02 it is 
abundantly clear that in any event such a loan in excess of 
$60,000, even with board approval, is unlawful. An 
information questioned for the first time on appeal must be 
held sufficient unless so defective that by no construction can it 
be said to charge the offense for which the accused was 
convicted. Nelson v. State, 167 Neb. 575, 94 N.W.2d 1 (1959). 
The first assignment of error is without merit. 

The factual basis is also sufficient as presented by the 
prosecution at the arraignment and reinforced by the 
presentence investigation. Together, they established that the 
defendant obtained a loan, with board approval, but in excess 
of the statutory limit for one loan, and a loan of $8,722.49 with 
no board approval. The fact that the $160,000 loan was later 
reduced to the statutory maximum by sale of a portion of it to 
Northeast Savings does not erase the violation. A factual basis 
for a plea of guilty may be established by inquiry of the 
prosecution, interrogation of the defendant, or examination of 
the presentence report. State v. Jones, 214 Neb. 145, 332 
N.W.2d 702 (1983). 

Finally, with regard to the claimed excessiveness of the 
sentence, the general rule is that a sentence imposed within the 
statutory limits will not be disturbed on appeal unless the trial 
court abused its discretion. State v. Ruzicka, 218 Neb. 594, 357 
N.W.2d 457 (1984); State v. Gillette, 218 Neb. 672, 357 N.W.2d 
472 (1984). 

An examination of the presentence investigation report 
discloses facts which possibly could support additional charges. 
As stated in that report, “The examination of Lincoln Savings 
Company from 8-4-82 to 8-9-82 revealed $287,347 in loans to 
family members of President Duane L. Bargen. . . . ‘This 
volume of loans represents 85.9% of total equity, capital...2 ” 

In another portion of the presentence report, an employee of 
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Lincoln Savings Company specifically recalled a loan of 
$50,000 plus, not included in the above figure, made to a 
different family member who simply turned the check over to 
the defendant. This suggests that the offense of which the 
defendant was convicted may only have been the “tip of the 
iceberg.” 

The sentencing judge properly may consider information 
contained in a presentence report in imposing sentence. Such 
judge has broad discretion as to the source and type of 
information which may be used to assist in determining the 
kind and extent of punishment to be imposed. State v. Porter, 
209 Neb. 722, 310 N.W.2d 926 (1981). There was no abuse of 
discretion by the trial court in the imposition of the sentence in 
this case. 

The judgment and sentence of the district court are affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOHN L. AUSTIN, APPELLANT. 
363 N.W.2d 397 


Filed March 1, 1985. No. 84-663. 


1. Criminal! Law: Constitutional Law: Right to Counsel. The sixth and fourteenth 
amendments to the U.S. Constitution require only that no indigent criminal 
defendant be sentenced to a term of imprisonment unless the State has afforded 
him the right to assistance of appointed counsel in his defense. 

2. Ordinances: Judicial Notice: Appeal and Error. The Nebraska Supreme Court 
will not take judicial notice of a municipal ordinance which does not appear in 
the record. 


Appeal from the District Court for Lancaster County: 
JEFFRE CHEUVRONT, Judge. Affirmed. 


Ronald Rosenberg of Rosenberg Law Offices, for appellant. 


Norman Langemach, Jr., Lincoln City Prosecutor, for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 
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PER CURIAM. : 

On March 27, 1984, the Lincoln Police Department issued 
two complaints to the appellant, John L. Austin. The first 
complaint charged Austin with negligent driving, in violation of 
Lincoln Mun. Code § 10.32.220 (1984). The second complaint 
charged Austin with opposing, hindering, delaying, and 
interrupting a police officer in making an arrest, in violation of 
Lincoln Mun. Code § 9.12.040 (1984). Austin was arraigned on 
both complaints the following morning and entered pleas of not 
guilty to both charges. On April 16, 1984, following trial, 
Austin, who appeared pro se, was convicted and was fined $100 
on each count. On appeal to the district court for Lancaster 
County, Nebraska, the judgments were affirmed, but the fines 
were reduced to $50 on each count. Austin now appeals to this 
court, maintaining that the district court erred in failing to find 
that Austin’s constitutional rights were violated when he was 
not afforded an opportunity to have counsel appointed or did 
not knowingly and intelligently waive counsel. Austin also 
argues that the district court erred in failing to hold that he had 
been denied his statutory right to court-appointed counsel 
pursuant to Neb. Rev. Stat. § 29-1804.05 (Reissue 1979). We 
believe that both claims are without merit, and affirm. 

The record in this case is clear that Austin was not 
imprisoned for any period of time but, rather, was only fined. 
In Scott v. Illinois, 440 U.S. 367, 99 S. Ct. 1158, 59 L. Ed. 2d 
383 (1979), the U.S. Supreme Court was presented with a case 
nearly identical to the case at bar. In Scoft the petitioner, an 
indigent without appointed counsel, was convicted of theft and 
fined $50. The conviction was affirmed by the Supreme Court 
of Illinois, despite Scott’s contention that the sixth and 
fourteenth amendments to the Constitution of the United 
States required that Illinois provide trial counsel to him at no 
expense. Basically, Scott argued that a line of U.S. Supreme 
Court cases culminating in Argersinger v. Hamlin, 407 U.S. 25, 
92S. Ct. 2006, 32 L. Ed. 2d 530 (1972), required state provision 
of counsel whenever imprisonment was an authorized penalty, 
whether applied or not. In rejecting Scott’s contention and 
affirming the judgment of the Supreme Court of Illinois, the 
U.S. Supreme Court said: 
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Although the intentions of the Argersinger Court are 
not unmistakably clear from its opinion, we conclude 
today that Argersinger did indeed delimit the 
constitutional right to appointed counsel in state criminal 
proceedings. Even were the matter res nova, we believe 
that the central premise of Argersinger—that actual 
imprisonment is a penalty different in kind from fines or 
the mere threat of imprisonment—is eminently sound and 
warrants adoption of actual imprisonment as the line 
defining the constitutional right to appointment of 
counsel. Argersinger has proved reasonably workable, 
whereas any extension would create confusion and impose 
unpredictable, but necessarily substantial, costs on 50 
quite diverse States. We therefore hold that the Sixth and 
Fourteenth Amendments to the United States 
Constitution require only that no indigent criminal 
defendant be sentenced to a term of imprisonment unless 
the State has afforded him the right to assistance of 
appointed counsel in his defense. 


' Scott v. Illinois, supra at 373-74. 


In view of the fact that the record here makes it clear that no 


jai! sentence was actually imposed, there was no requirement to 
appoint counsel under the sixth and fourteenth amendments to 
the Constitution of the United States. 


Austin further argues that even if he is not entitled to counsel 


under the sixth and fourteenth amendments to the Constitution 
of the United States, he was entitled to counsel under the 
provisions of § 29-1804.05, which provides: 


At a felony defendant’s first appearance before a court 
without retained counsel, the court shall advise him of his 
right to court-appointed counsel if he is indigent. 

If he asserts his indigency, the court shall make a 
reasonable inquiry to determine his financial condition, 
and may require him to execute an affidavit of his 
indigency. If the court determines him to be indigent, it 
shall formally appoint the public defender to represent 
him in all proceedings before the court, and shall make a 
notation of such appointment and appearances of the 
public defender upon the felony complaint. The same 
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procedure shall be followed by the court in misdemeanor 
cases punishable by imprisonment. 
(Emphasis supplied.). 

The difficulty with Austin’s argument is that ‘the record 
simply fails to support his claim. Although Austin was 
represented by counsel in the district court, neither ordinance 
of the city of Lincoln was offered in evidence, nor was the court 
asked to take judicial notice of the ordinances. The record in 
this case is silent as to which, if either, of the charges filed 
against Austin was punishable by imprisonment. All that we 
know from the record before us is that he was fined. This court 
will not take judicial notice of municipal ordinances not 
properly made a part of the record. As stated in State v. Long, 
206 Neb. 446, 448, 293 N.W.2d 391, 393 (1980): 

The charges filed against the defendant are a part of the 
record, but the ordinances involved in the prosecution are 
not contained in the record. This court will not take 
judicial notice of a municipal ordinance which does not 
appear in the record. State v. Korf, 201 Neb. 64, 266 
N.W.2d 86 (1978). 

In order for us to determine that the provisions of § 29-1804.05 
are applicable, we would have to assume that either of the 
charges was punishable by imprisonment. We refuse to make 
that assumption. Absent introduction of the ordinances into 
evidence, the provisions of § 29-1804.05 are wholly 
inapplicable. For these reasons we find that the decision of the 
district court was in all respects correct and should be affirmed. 
AFFIRMED. 
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Lewis G. ALLEN, APPELLEE AND CROSS-APPELLANT, V. IBP, INC., 
FORMERLY [OWA BEEF PROCESSORS, INC., APPELLANT AND 
CROSS-APPELLEE. 

363 N.W.2d 520 


Filed March 8, 1985. No. 83-771. 


1. Workmen’s Compensation: Limitations of Actions. Where compensation has 
been commuted by agreement and paid in a lump sum without court approval, 
Neb. Rev. Stat. § 48-139 (Reissue 1984), such a payment is not final; it is nothing 
more than an advance payment; and the statute of limitations, Neb. Rev. Stat. 
§ 48-137 (Reissue 1984), does not begin to run until the last periodic payment 
would have been paid, had payments been made in installments. 

2. Workmen’s Compensation: Appeal and Error. The findings of fact made by the 

Nebraska Workmen’s Compensation Court after rehearing will not be set aside 

on appeal unless clearly wrong. 

:___. In testing the sufficiency of evidence to support findings of fact 
made by the Workmen’s Compensation Court after rehearing, the evidence must 
be considered in the light most favorable to the successful party. Every 
controverted fact must be resolved in his favor, and he should have the benefit of 
every inference that can reasonably be drawn therefrom. 

4. Workmen’s Compensation: Interest: Attorney Fees: Statutes. The assessment of 
interest pursuant to Neb. Rev. Stat. § 48-125(2) (Reissue 1984), like the 
allowance of attorney fees, is a remedy affecting procedure only, and the same 
may be awarded on aclaim that arose before 1983 Neb. Laws, L.B. 18, became 
law. 


Appeal from the Nebraska Workmen’s Compensation 
Court. Affirmed in part, and in part remanded with directions. 
Wayne E. Boyd of Smith, Smith & Boyd, for appellant. 


Diane B. Carlson and Walter E. Zink II of Baylor, Evnen, 
Curtiss, Grimit & Witt, and Whicher, Ford & Gurdin, for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
and SHANAHAN, JJ., and COLWELL, D.J., Retired. 


COLWELL, D.J., Retired. 

This action was brought by appellee, Lewis Allen 
(hereinafter Allen), to recover workmen’s compensation 
benefits from the appellant, IBP, Inc. (hereinafter IBP). A 
single judge of the Workmen’s Compensation Court dismissed 
Allen’s petition. On rehearing before the three-judge panel, he 
was awarded benefits for temporary total disability, 
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rehabilitation services, and medical expenses. 

IBP appeals, discussing two assignments of error: (1) Allen’s 
petition was barred by the statute of limitations; and (2) Allen 
did not sustain an accidental injury arising out of and in the 
course of his employment, causing the complained-of injuries. 

Allen injured his back on January 16, 1979, while carrying a 
pan of meat in performance of his employment duties. He was 
paid temporary total disability for 12 weeks by IBP, and on 
October 25, 1979, IBP paid him a $2,223.26 lump sum payment 
representing 288 weeks of 5 percent permanent partial 
disability. No final settlement or release was ever executed, and 
the lump sum payment was not approved by any court. On 
February 19, April 19, and May 28, 1982, Allen suffered 
further injuries while in the employ of IBP. He has been unable 
to work since the May 28 accident. He filed his petition in the 
Workmen’s Compensation Court on October 25, 1982. 

Evidence in the rehearing showed that Allen had been 
diagnosed as having Paget’s disease, severe arthritis, and a 
degenerative disk disease. There was also evidence that Allen’s 
employment had contributed to the degenerative disk condition 
and had aggravated the disk condition and the arthritis. 

The three-judge panel of the Workmen’s Compensation 
Court found that Allen had suffered compensable injuries on 
January 16, 1979, and on February 19, April 19, and May 28, 
1982. It also found that he was temporarily totally disabled 
from May 29, 1982, and will remain so for an indefinite period. 

[T]he findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing will not be set aside 
on appeal unless clearly wrong. 

In testing the sufficiency of evidence to support 
findings of fact made by the Workmen’s Compensation 
Court after rehearing, the evidence must be considered in 
the light most favorable to the successful party. Every 
controverted fact must be resolved in his favor, and he 
should have the benefit of every inference that can 
reasonably be drawn therefrom. 

Hyatt v. Kay Windsor, Inc. , 198 Neb. 580, 584, 254 N. W.2d 92, 
95 (1977). 
The first assignment concerns Neb. Rev. Stat. § 48-137 
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(Reissue 1984), which reads: 

In case of personal injury, all claims for compensation 
shall be forever barred unless, within two years after the 
accident, the parties shall have agreed upon the 
compensation payable under this act, or unless, within 
two years after the accident, one of the parties shall have 
filed a petition as provided in section 48-173. ... When 
payments of compensation have been made in any case, 
such limitation shall not take effect until the expiration of 
two years from the time of the making of the last payment. 

(Emphasis supplied.) 

Under the facts here, when did the statute of limitations 
begin to run? IBP claims that the time was October 25, 1979, 
when the lump sum payment was made. Allen argues that, 
absent court approval, the time begins to run when the last of 
the 288 weekly payments would have been paid had they been 
paid periodically; that being the statutory time “from the time 
of the making of the last payment.” We agree with Allen. 

Neb. Rev. Stat. § 48-139 (Reissue 1984) provides in part: 

Whenever an injured employee or his dependents and 
the employer agree that the amounts of compensation due 
as periodic payments for death, permanent disability or 
claimed permanent disability, under this act, shall be 
commuted to one or more lump-sum payments, such 
settlement or agreement therefor shail be submitted to the 
Nebraska Workmen’s Compensation Court .... 

(Emphasis supplied.) 

Neb. Rev. Stat. § 48-140 (Reissue 1984) provides: 

All settlements by agreement of the parties with the 
approval of the compensation court and all awards of 
compensation made by the court, except those amounts 
payable periodically for six months or more, shall be final 
and not subject to readjustment; Provided, no settlement 
shall be final unless it be in conformity with the provisions 
of this act and approval by and a finding by the 
compensation court and the district court or any appellate 
court. 

(Emphasis supplied.) 
“A commuted award extends over the full period originally 
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covered by the same.” (Syllabus of the court.) Peterson v. 
Borden’s Produce Co., 125 Neb. 404, 250 N.W. 240 (1933). 

In Dufrene v. Aetna Casualty & Surety Company, 298 So. 2d 
724 (La. 1974), the Louisiana court held that a $3,500 lump sum 
payment for 100 weeks of $35 periodic payments was only an 
advance payment, since it was not first approved by the court as 
required by law. 

In Southern Cotton Oil Co. v. Friar, 247 Ark. 98, 444 S.W.2d 
556 (1969), the employee had received two lump sum payments 
covering a 150-week period. Three years after the second 
payment, but less than 2 years after the 150-week period had 
expired, the employee filed a claim for additional 
compensation. The Arkansas court held that “the statute only 
commences at the date the last payment would have been due if 
the compensation had been paid in installments... .” Jd. at 101, 
444 S.W.2d at 558. See, also, University v. Ind. Comm., 138 
Colo. 505, 335 P.2d 292 (1959). 

Although the authorities are not in complete agreement, 
most of the courts which have passed on this question 
have held that where compensation is commutated and 
paid in a lump sum, payment so made at the time of 
commutation does not constitute a “last” payment so as to 
start the running of the statutory period within which 
review may be sought; the statutory period, in such a case, 
does not run against a review application until the time 
when the payments on the original award or agreement 
would have run out had they continued to have been paid 
in instalments. As a reason for such rule, it has been 
pointed out that commutation does not in and of itself 
affect the merits as to whether in a particular case further 
compensation may or may not be attempted to be secured, 
but constitutes nothing more nor less than an advance 
Dayment. 
(Emphasis supplied.) Annot., 165 A.L.R. 9, 59-60 (1946). 

While the A.L.R. citation referred to reopening or review of 
awards, the same rationale applies to original applications for 
compensation. Where compensation has been commuted by 
agreement and paid in a lump sum without court approval, 
§ 48-139, such a payment is not final; it is nothing more than an 
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advance payment, and the statute of limitations, § 48-137, does 
not begin to run until the last periodic payment would have 
been paid, had payments been made in installments. To hold 
otherwise would, as here, permit employers to thwart claims of 
employees by imposing finality contrary to applicable statutes. 
Further, such a rule is in keeping with the general rule, “This 
jurisdiction has repeatedly held that the Workmen’s 
Compensation Act is one of general interest, not only to the 
workman and his employer, but as well to the state and it should 
be so construed that technical refinements of interpretation will 
not be permitted to defeat it.” Fite v. Ammco Tools, Inc., 199 
Neb. 353, 360, 258 N.W.2d 922, 926 (1977). 

There is no merit to IBP’s claim that there was no proof of an 
accident in the course of Allen’s employment. Allen was 
carrying a pan of meat, bending under a conveyorlike machine, 
when he suffered the January 1979 accident. In February of 
1982 he was twisting a side of beef when he first felt the pain. 
Those injuries required Allen to discontinue work and seek 
medical treatment. See Sandel v. Packaging Co. of America, 
211 Neb. 149, 317 N.W.2d 910 (1982). 

IBP also contends that there is insufficient evidence to 
support a finding that Allen’s disability was caused by a 
work-related accident. Rather, it would have us find that the 
disability is the result of Allen’s preexisting arthritis and Paget’s 
disease. While it is clear that Allen’s preexisting conditions 
contributed to his disability, it is also adduced from the 
testimony of the doctors that the accidents.contributed to the 
disability. “It is sufficient to show that the injury and 
preexisting disease combined to produce disability, and it is not 
necessary to prove that the injury accelerated or aggravated the 
disease, in order to satisfy the requirement of the statute that 

the disability arose out of the employment.” Hagler v. Jensen, 
* 173 Neb. 699, 703, 114 N.W.2d 755, 758 (1962); Tilghman v. 
Mills, 169 Neb. 665, 100 N.W.2d 739 (1960). The evidence 
clearly supports the findings and the award made by the 
three-judge panel. 

The final issues are raised by Allen’s cross-appeal claiming 
that his award on rehearing should have included a reasonable 
attorney fee and interest as provided by Neb. Rev. Stat. 
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§ 48-125 (Reissue 1984), as amended by 1983 Neb. Laws, L.B. 
18, effective August 26, 1983, which includes the following: 

(1) . . . If the employer files an application for a 
rehearing before the compensation court from an award 
of a judge of the compensation court and fails to obtain 
any reduction in the amount of such award, the 
compensation court shail allow the employee a reasonable 
attorney’s fee to be taxed as costs against the employer for 
such rehearing, and the Supreme Court shall in like 
manner allow the employee a reasonable sum as attorney’s 
fees for the proceedings in that court. If the employee files 
an application for a rehearing before the compensation 
court from an order of a judge of the compensation court 
denying an award and obtains an award or if the employee 
files an application for a rehearing before the 
compensation court from an award of a judge of the 
compensation court where the amount of compensation 
due is disputed and obtains an increase in the amount of 
such award, the compensation court may allow the 
employee a reasonable attorney’s fee to be taxed as costs 
against the employer for such rehearing, and the Supreme 
Court may in like manner allow the employee a reasonable 
sum as attorney's fees for the proceedings in such court. A 
reasonable attorney’s fee allowed pursuant to this section 
shall not affect or diminish the amount of the award. 

(2) When an attorney’s fee is allowed pursuant to this 
section, there shall further be assessed against the 
employer an amount of interest on the final award 
obtained.... 

(Emphasis supplied.) 

Prior to the effective date of the L.B. 18 amendment, Allen, 
as appellant, was not entitled to either attorney fees or interest. 
§ 48-125 (Reissue 1978); Savage v. Hensel Phelps Constr. Co., 
208 Neb. 676, 305 N.W.2d 375 (1981). 

It was recently held in Smith v. Fremont Contract Carriers, 
218 Neb. 652, 358 N. W.2d 211 (1984), that the 1983 amendment 
to § 48-125 (L.B. 18) providing for the allowance of attorney 
fees is a remedy which affects procedure only, and such fees, 
when allowed, may be taxed as an item of costs when awarding 
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compensation on a claim that arose before the amendatory act 
was passed. 

The facts here are generally similar to Smith; both claims 
arose before L.B. 18 became law. Both awards were granted 
after L.B. 18 became law. We discuss two differences that are 
without distinction: (1) Allen’s hearing was held April 19, 1983, 
before L.B. 18 became law; in Smith the hearing was held after 
the effective date of L.B. 18; and (2) Smith relates only to 
attorney fees; Allen claims both attorney fees and interest. 

“A trial... is: ‘The examination before a competent tribunal 
... of the facts or law put in issue in a cause, for the purpose of 
determining such issue.’ ” Otteman v. Interstate Fire & Cas. 
Co., Inc., 171 Neb. 148, 153, 105 N.W.2d 583, 586 (1960). A 
judgment is the court’s final consideration and determination 
of the respective rights and obligations of the parties, as those 
rights and obligations presently exist. See, 46 Am. Jur. 2d 
Judgments § 1 (1969); Kometscher v. Wade, 177 Neb. 299, 128 
N.W.2d 781 (1964). 

“[T]he recovery of costs is governed by the statute in force 
at the time the right to have them taxed accrued. In other 
words, the right to costs depends upon the statutes in force 
at the termination of the action, and not upon those in 
force when it was commenced.” .. . 

The conclusion is that the statute in force when 
attorney’s fees are properly and timely allowed and taxed 
in the district and supreme courts controls, and not the 
statute in force when proceedings are commenced before 
the compensation commissioner or the compensation 
court. 

(Emphasis supplied.) Solomon v. A.W. Farney, Inc., 136 Neb. 
338, 348, 286 N.W. 254, 260 (1939). 

From these authorities we conclude that it is the time that the 
compensation award was entered and not the hearing date that 
controls the application of the Smith rule, even though this 
language in Smith appears at 655, 358 N.W.2d at 215: “The 
question then becomes, Was this a substantive or procedural 
change so as to make the critical effective date the day of the 
accident or the day of the hearing?” We interpret this reference 
to a “hearing” to mean judgment, since it is followed by this 
citation from Western Newspaper Union v, Dee, 108 Neb. 303, 
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187 N.W. 919 (1922): “ ‘[T]he attorney’s fee relates to the 
remedy and may be taxed as an item of costs in entering 
judgment .... ” (Emphasis supplied.) 218 Neb. at 656, 358 
N.W.2d at 215. 

The assessment of interest on the final award as provided in 
§ 48-125(2) is conditioned upon an allowance of attorney fees; 
further, the right to interest depends upon the statute in force at 
the time attorney fees, if any, are allowed, and the time that the 
compensation award is made. The assessment of interest 
pursuant to § 48-125(2), like the allowance of attorney fees, isa 
remedy affecting procedure only, and the same may be awarded 
on a claim that arose before L.B. 18 became law. 

Allen’s claim for attorney fees and interest was first 
presented in this court. The record is silent concerning either an 
application for such allowances or any consideration given by 
the three-judge hearing panel. We may assume that neither 
occurred, inasmuch as at the time of the rehearing, April 19, 
1983, L.B. 18 not only was not effective, it had not even been as 
yet signed by the Governor. (1983 Neb. Laws, 88th Leg., Ist 
Sess. 165.) Additionally, our opinion in Smith v. Fremont 
Contract Carriers, 218 Neb. 652, 358 N.W.2d 211 (1984), which 
provided the authority to interpret that law as applicable in an 
instance such as this, was not released until November 9, 1984. 

Because of Smith, retrospectively considered, the three- 
judge hearing panel did in fact possess the discretion to 
award the employee attorney fees and interest. Although we do 
not mean to suggest that in every instance when a court or other 
tribunal possesses such discretion, it must either make such an 
award or explain why it does not do so, we believe because of 
the situation as it exists in this case, it should be given the 
opportunity to examine and pass on that issue. Therefore, we 
remand the case to the compensation court for that purpose. 

Appellee is allowed $750 as attorney fees in this court. 

AFFIRMED IN PART, AND IN PART 
REMANDED WITH DIRECTIONS. 

KrivosHa, C.J., concurring in the result. 

I concur in the result generally reached by the majority. 
Because, however, of reasons more particularly set out in my 
concurrence in Smith v. Fremont Contract Carriers, 218 Neb. 
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652, 358 N.W.2d 211 (1984), I dissent from that portion of the 
opinion which holds that the allowance of attorney fees and 
interest is a procedural matter only and therefore may be 
allowable in this case. 


ROBERT E. SMITH, APPELLANT AND CROSS-APPELLEE, V. JAMES R. 


GANZ, SR., APPELLEE AND CROSS-APPELLANT. 
363 N.W.2d 526 


Filed March 8, 1985. No. 83-865. 


Attorney and Client: Compromise and Settlement. In civil cases it is for the 
client to decide whether he will accept a settlement offer. 

Attorney and Client. A lawyer is required to exercise independent professional 
judgment on behalf of a client and should represent a client zealously within the 
bounds of the law. 

. In certain areas of legal representation not affecting the merits of the 
cause or substantially prejudicing the rights of a client, a lawyer is entitled to 
make decisions on his own. 

Divorce: Compromise and Settlement: Attorney and Client. Failure to 
communicate an offer of settlement in a dissolution action cannot be made the 
basis of a claimed act of professional negligence absent evidence that the 
proposed settlement was not unconscionable and would therefore likely have 
been approved by the district court. 

Attorney and Client: Limitations of Actions: Damages: Negligence: Breach of 
Warranty. Any action to recover damages based on alleged professional 
negligence or upon alleged breach of warranty in rendering or failure to render 
professional services shall be commenced within 2 years next after the alleged act 
or omission in rendering or failure to render professional services providing the 
basis for such action; Provided, if the cause of action is not discovered and could 
not be reasonably discovered within such 2-year period, then the action may be 
commenced within 1 year from the date of such discovery or from the date of 
discovery of facts which would reasonably lead to such discovery, whichever is 
earlier. Neb. Rev. Stat. § 25-222 (Reissue 1979). 

Property Division. While there is no precise mathematical formula to be used in 
determining the fairness of a property division, generally speaking, awards in 
marriage dissolution proceedings vary from one-third to one-half of the value of 
the property involved, depending upon the facts and circumstances of the 
particular case. 

Contracts: Fraud. In the absence of fraud one who signs an instrument without 
reading it, when he can read and has an opportunity to do so, cannot avoid the 
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effect of his signature merely because he was not informed of the contents of the 
instrument. 


Appeal from the District Court ‘for Buffalo County: 
DeWaYNE WOLE, Judge. Reversed and remanded with directions 
to dismiss. 


Susan Jacobs of Healey, Brown, Wieland, Kluender, 
Atwood & Jacobs, for appellant. 


John A. Wagoner, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


WHITE, J. 

Plaintiff, Robert E. Smith, brought suit in district court 
against the defendant, James R. Ganz, Sr., his former lawyer in 
a marriage dissolution action, for damages alleged to have been 
caused by the professional negligence of the defendant during 
that representation. The jury found for the plaintiff and 
awarded damages of $90,000. In response to the defendant’s 
motion for judgment notwithstanding the verdict or for a new 
trial, the trial court ordered that the defendant’s motion for new 
trial would be granted unless the plaintiff consented to a 
remittitur reducing the award to $65,000. The plaintiff appeals 
to this court, assigning as error the trial court’s refusal to accept 
the award of damages returned by the jury and its ordering the 
remittitur. On cross-appeal the defendant assigns as error the 
district court’s overruling of his demurrer ore tenus alleging that 
the plaintiff’s cause of action was barred by Neb. Rev. Stat. 
§ 25-222 (Reissue 1979). We reverse and remand with 
instructions to dismiss the petition. 

An understanding of the facts surrounding the dissolution of 
the marriage of plaintiff from his former wife, Patricia A. 
Smith, is necessary. The Smiths were married on August 21, 
1960. At the time of the marriage neither party possessed 
significant amounts of personal property or any real property. 
Three children were born of the marriage. Patricia Smith 
worked outside the home during the greater part of the 17-year 
marriage, excluding a 7-year period devoted to the care of the 
children. At all times she assisted in farmwork and kept a home 
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for the parties and the children. 

A decree of divorce was entered on May 10, 1977. It is with 
respect to the property settlement incorporated in the decree 
that the alleged malpractice is addressed. A property statement 
reflects a net marital estate of approximately $147,000. 

Defendant Ganz is a practicing lawyer in Gibbon, Nebraska, 
and was acquainted with the Smiths. The Smiths contacted him 
in his professional capacity. Ganz advised the Smiths that he 
could not represent both parties in their marital dispute. 
Patricia Smith secured other counsel and ultimately filed an 
action for dissolution. Defendant Ganz continued to represent 
Robert Smith. Ultimately, the parties agreed to a property 
settlement. Patricia Smith received as her total share of the 
personal property one-half of the household furnishings, the 
sum of $6,900 in cash, and a 1975 Corvette automobile. She 
waived all claim to alimony. Concerning the 188 acres of land 
owned by the parties, the title of which was held in joint 
tenancy, each retained a one-half ownership, but as tenants in 
common. 

Sometime in 1981 Patricia Smith consulted her lawyer about 
a yearly argument with Robert concerning his failure or refusal 
to supply Patricia with one-half of a beef and a dressed hog, 
which Robert had agreed to do during the time Patricia had 
custody of at least one of the children. Much to Robert’s 
consternation, Patricia’s reaction was to file an action in 
partition seeking to sell the farm held as tenants in common. 
Following the entry of a decree in partition, the parties 
negotiated a settlement, and Robert agreed to pay Patricia the 
sum of $110,000 for her one-half interest. Robert also paid 
certain attorney fees and costs incident to the partition action. 

In the instant case Smith alleges two specific acts of 
negligence against defendant Ganz: (1) That he failed to 
communicate an offer of settlement made by Patricia’s attorney 
in which she would have accepted the sum of $20,000 as a 
property settlement, $5,000 in alimony, and waived any interest 
in the parties’ farm; and (2) That Ganz failed to explain to 
Robert that as an incident of ownership of real estate as tenants 
in common, cotenants each have a right of partition. The 
plaintiff’s theory, apparently, is that if he had known of the 
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possibility of a partition action and of the proposed settlement 
offer at the time of the divorce, he would have accepted the 
settlement offer. 

Upon a thorough review of the record, we find the 
defendant’s assigned error on cross-appeal to be dispositive of 
the case. We were not favored by counsel with a copy of the 
court’s instructions to the jury, and therefore cannot tell in what 
form the defense of the statute of limitations was submitted to 
the jury or, indeed, if it was at all. However, we do know from 
the record that although the defendant’s demurrer ore tenus was 
overruled by the court, the substance of that demurrer, the 
statute of limitations, was preserved in an appropriate 
amendment to the defendant’s answer. Therefore, we are not 
compelled to discuss the function of that pleading but may pass 
to the ultimate issue. That issue is simply whether, as a matter of 
law, the plaintiff’s cause of action is barred by the statute of 
limitations. 

Section 25-222 provides in pertinent part: 

Any action to recover damages based on alleged 
professional negligence or upon alleged breach of 
warranty in rendering or failure to render professional 
services shall be commenced within two years next after 
the alleged act or omission in rendering or failure to render 
professional services providing the basis for such action; 
Provided, if the cause of action is not discovered and 
could not be reasonably discovered within such two-year 
period, then the action may be commenced within one 
year from the date of such discovery or from the date of 
discovery of facts which would reasonably lead to such 
discovery, whichever is earlier... . 

As we stated in Interholzinger v. Estate of Dent, 214 Neb. 
264, 269, 333 N.W.2d 895, 899 (1983), the relevant questions 
concerning any action under this statute are: “Was there an act 
of malpractice? If so, when did it occur and when did plaintiffs’ 
cause of action accrue?” 

Turning then to plaintiff’s first allegation of malpractice, the 
defendant’s alleged failure to communicate an offer of 
settlement, we observe that the Code of Professional 
Responsibility, in demarcating the boundaries of an attorney’s 


436 219 NEBRASKA REPORTS 


authority, provides that typically, “in civil cases, it is for the 
client to decide whether he will accept a settlement offer.” 
Canon 7, EC 7-7. “A lawyer is required to exercise independent 
professional judgment on behalf of a client and should 
represent a client zealously within the bounds of the law. See 
Canons § and 7, Code of Professional Responsibility.” State ex 
rel. Nebraska State Bar Assn. v. Gobel, 201 Neb. 586, 589, 271 
N.W.2d 41, 42 (1978). EC 7-7 also notes that “[i]n certain areas 
of legal representation not affecting the merits of the cause or 
substantially prejudicing the rights of a client, a lawyer is 
entitled to make decisions on his own.” 

In dissolution cases property settlement agreements are 
highly favored and are binding on the court unless 
unconscionable. Dobesh v. Dobesh, 216 Neb. 196, 342 N.W.2d 
669 (1984). Any attorney practicing in the area of family law, 
such as the defendant, would be well aware of the guidelines set 
by this court in determining the fairness of a property 
settlement. 

While there is no precise drarherstical formula to be used 
in determining the fairness of a property division, 
“ * “lolenerally speaking, awards in cases of this kind 
vary from one-third to one-half of the value of the 
property involved depending upon the facts and 
circumstances of the particular case.” ’ ” Martin v. 
Martin, 215 Neb. 508, 510, 339 N. W.2d 754, 756 (1983). 
Rockwood v. Rockwood, ante p. 21, 22, 360 N.W.2d 497, 499 
(1985). 

In the present case, according to the testimony of the 
plaintiff’s own expert witness, taking into consideration the size 
of the marital estate, the proposed settlement offer of $25,000 
might border on the unconscionable. We find, therefore, that 
the alleged failure to communicate an offer of settlement in a 
dissolution action cannot be made the basis of a claimed act of 
professional negligence absent evidence that the proposed 
settlement was not unconscionable and would therefore likely 
have been approved by the district court. See Neb. Rev. Stat. 
§ 42-366 (Reissue 1984). 

In regard to the plaintiff’s second allegation of professional 
negligence, he asserts that following the change in ownership of 
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the property, pursuant to the property settlement agreement 
reached by the parties, he was of the belief that Patricia could 
only devise the property upon her death to the parties’ three 
children and that he was entitled to all rentals of the farm while 
so owned as tenants in common. He further asserts that he had 
no idea that Patricia could partition the land, until she in fact 
filed such an action. Smith, therefore, argues that since the 
present action against the defendant Ganz was commenced 
within 1 year after his “discovery” of Ganz’ alleged 
malpractice, his action is not barred by the statute of 
limitations. 

As we observed in Interholzinger v. Estate of Dent, supra, 
“Under our law, in the absence of fraud one who signs an 
instrument without reading it, when he can read and has the 
opportunity to do so, cannot avoid the effect of his signature 
merely because he was not informed of the contents of the 
instrument.” 214 Neb. at 271, 333 N.W.2d at 899. 

We conclude that appellant knew from the date the property 
settlement was signed that he was named as an owner of an 
undivided one-half interest of the real estate. To hold that he 
was not apprised of facts that would have led him to discover 
the alleged act of negligence, i.e., to inquire of the rights of a 
cotenant, is to elevate willful ignorance to a virtue. We see no 
justification to make an exception from the long held rule that 
the record claim of ownership is notice to the world to be aware 
of the claim and to require at one’s peril to inform oneself of the 
extent of that claim. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 
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SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is a wrongful death action arising out of an airplane 
crash. The suits were brought by the personal representatives of 
the estate of Willis H. and Marva Lea Tank, both deceased, 
against the personal representative of the estate of Donald E. 
Peterson, deceased, a partnership doing business as Don 
Peterson & Assoc. Steel Bldg. Co., and Douglas F. Steenblock, 
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a partner in the company. 

This case was previously before this court on a different 
question. See Tank v. Peterson, 214 Neb. 34, 332 N.W.2d 669 
(1983). 

After the plaintiffs had presented their case in chief, the trial 
court sustained the respective motions for directed verdict on 
behalf of the partnership and Steenblock on the grounds that 
“the plaintiff’s evidence did not show the fatal trip was a 
business one.” No errors are assigned concerning this ruling, 
and, as such, it is not an issue in this appeal. The trial court also 
sustained Steven Peterson’s motion to strike the testimony of 
three expert witnesses of the plaintiffs. The court then sustained 
Peterson’s motion for directed verdict. It is the propriety of 
these latter two rulings which constitutes the issues in this 
appeal. 

The record reveals that on November 25, 1979, the plaintiffs’ 
decedents, Willis H. and Marva Lea Tank, were passengers in a 
1967 twin-engine Piper Aztec aircraft allegedly piloted by 
Donald E. Peterson. The plane was last seen at approximately 7 
p.m. on that day departing from runway 32 at the Columbus, 
Nebraska, airport. The wreckage of the plane was discovered 
the next morning approximately 2 miles northeast of the 
Columbus airport. There were no eyewitnesses to the crash. All 
persons aboard were killed. 

In plaintiffs’ second amended petition they alleged 19 
specific acts of negligent conduct of Donald Peterson as the 
direct and proximate cause of the deaths of Willis and Marva 
Tank. 

The facts as to the alleged cause of the crash are contained 
primarily in the testimony of the plaintiffs’ three expert 
witnesses. By order of the trial court this testimony was struck 
on the basis that “the opinions of the witnesses were based upon 
improper and invalid assumptions and considerations, upon 
facts not in evidence and which were beyond the knowledge and 
expertise of the witness; and that the opinions and testimony 
were so speculative and conjectural as to have no probative 
value.” 

We set forth an extended version of the facts, keeping in 
mind that in reviewing the sustaining of a motion for a directed 


440 219 NEBRASKA REPORTS 


verdict, the evidence will be construed most strictly against the 
moving party and in favor of the party against whom the 
verdict was granted. Eden v. Spaulding, 218 Neb. 799, 359 
N.W.2d 758 (1984). 

On the evening of November 25, 1979, the plaintiffs’ 
decedents were passengers on an airplane allegedly piloted by 
Donald E. Peterson. At approximately 7 p.m. on that evening, 
the twin-engine 1967 Piper Aztec airplane departed runway 32 
of the Columbus airport. George Poullos, who arrived at the 
airport when the Piper departed, testified by way of deposition 
that he had just flown into the Columbus airport from Greeley, 
Colorado, approximately 20 minutes prior to the Piper’s 
departure. Poullos heard the Piper depart approximately 3 to 5 
minutes after Peterson started the engines. Poullos, an 
experienced pilot, testified that in his opinion this was 
insufficient time for Peterson to “do a complete run-up, 
cockpit check and allow the engines to reach normal operating 
temperatures.” 

The Piper, having failed to reach its supposed destination of 
Fremont, Nebraska, was reported missing in the early morning 
hours of November 26, 1979. A search and rescue party was 
formed in order to locate the airplane and its occupants. Gerald 
Lee Eskilsen and two other friends departed from the Fremont 
airport in search of the plane. After unsuccessful attempts in 
locating the plane between the Columbus and Fremont 
airports, the search plane made a low pass over runway 32. The 
search plane then made a right-hand turn toward Fremont, as 
the occupants had assumed Peterson would have done. As the 
search plane was in the process of the right-hand turn, the 
wreckage of the Piper was observed. All six occupants of the 
Piper were dead. 

The National Transportation Safety Board (NTSB) 
investigative report revealed that the wreckage was found in an 
open field approximately 2 miles northeast of the Columbus 
airport. The plane crashed at a 60° nosedown position. Severe 
disintegration occurred at the point of initial impact, and pieces 
of debris were scattered over about a 150-foot diameter area. 
Upon a later investigation the plane’s engines were 
disassembled and inspected. The spark plugs were clean and 
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serviceable, and the magnetos were capable of normal 
operation. Compression was found on all cylinders, and the 
power drives for the two engines were intact to the accessory 
sections. The vacuum pump drives on both engines were also 
intact and the pumps free to operate. In short, the investigation 
failed to disclose any evidence of an aircraft in flight 
malfunction or failure. 

The NTSB report indicated that at 6:40 p.m. on November 
25, 1979, surface observations at the Columbus airport showed 
an estimated cloud ceiling of 1,000 feet broken, 5,000 feet 
overcast, visibility 7 miles, temperature 34° F, dewpoint 26° F, 
wind 333° at 10 knots, gusting to 15. Several witnesses stated 
that there were misty conditions in Columbus at or about the 
time the Piper departed. Poullos testified that when he landed 
at the Columbus airport, it was very hazy, visibility was 
restricted, and there were areas of scud. Poullos defined scud as 
a localized area of clouds lying below the rest of the clouds. 

The NTSB report also indicated that although an occupant 
of the Piper had attempted to obtain weather briefing from the 
Lincoln flight service station, no weather briefing was obtained 
because of broken radio transmissions. Peterson did not file an 
instrument flight rules (IFR) flight plan. 

Concerning Peterson’s qualifications to fly an aircraft, the 
NTSB report revealed that Peterson possessed a private pilot’s 
license in which he was certified to fly single-engine and 
multiengine planes. The report also revealed that at one point 
Peterson had obtained his IFR rating. According to Peterson’s 
pilot logbooks, he had accumulated 764 hours of total pilot 
experience, of which 390 hours were in the Piper. Peterson’s 
logbooks showed 38 hours of total night flying experience, of 
which 1 hour and 15 minutes was in the previous 12 months. 
Peterson had logged a total of 10 minutes’ actual instrument 
time in the previous 12 months. His most recent biennial flight 
review was dated July 7, 1977. Peterson flew an average of only 
3 hours per month the year prior to the accident. 

At the time the Piper departed from the airport, marginal 
visual flight rules (VFR) conditions existed. Poullos explained 
that marginal VFR conditions exist when the cloud ceiling is 
between 1,000 and 3,000 feet and visibility is between 3 to 5 
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miles. It was Poullos’ belief that after the Piper was airborne 
Peterson initiated a right-hand turn even though the proper 
procedure would have been a left-hand turn. The record reveals 
the following: 
Q. [By Mr. Welsh] All right. Mr. Poullos, based upon 
your experience as a pilot and your experience in operating 
a Piper Aztec aircraft similar to the make and model being 
operated by Mr. Peterson on November 25th, 1979, and 
based upon your knowledge of the weather conditions as 
they existed in Columbus, Nebraska, on November 25th, 
1979, at approximately 7:00 p.m., and further based upon 
your review of the NTSB report filed in connection with 
this accident, do you have an opinion you can state with a 
reasonable degree of aviation certainty as to what was the 
proximate cause of this accident which took place on 
November 25, 1979? 
A. It’s strictly my opinion? 
MR. LINE: I will withdraw the objection I made at the 
time. You can go ahead. 
Q. Go ahead. 
A. Answer? 
Q. Sure. 
A. Based upon my experience I think spatial 
disorientation. 
Q. Okay. What do you mean by spatial disorientation? 
A. When you’re flying VFR, the term VFR is an 
abbreviation for visual flight rules. You have to be legal 
and safe. You fly the aircraft by reference to the horizon. 
When you fly IFR, which is an abbreviation for 
instrument flight rules, you fly by reference to your 
instruments. When you don’t have a visual — what’s the 
phrase I want to use — When you don’t have something 
that you can see to guide you visually, then you — 
obviously you have to use your instruments. The situation 
in Columbus is the big black hole. There’s nothing to 
provide you with any — provide your senses with anything 
to use as a guide in flying. So, consequently, you have to 
go on instruments. The problem is that most pilots that are 
not trained suffer vertigo or spatial disorientation. They 
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try to fly the aircraft by looking at instruments. They try 
to fly the aircraft with no middle ear clues as to what 
they’re doing. 

So, with no visual reference whatsoever, and presuming 
that he did not believe his instruments, if he was looking at 
his instruments, I’m of the opinion he suffered vertigo, 
spatial disorientation. 

Maybe he thought the airplane was going one way and 
reacted the opposite direction from the reading. I did read 
where the aircraft impacted at a 60-degree back or 
60-degree pitch down. If the aircraft stalled he perceived 
he was driving the stalled aircraft and it’s not conceivable 
to me that he could physically push the aircraft into a 
60-degree descent. 

Q. Okay. 

A. But, that’s why it’s just based on — especially the 
black hole. It’s tough. It’s very difficult. It’s just about 
impossible to fly in that situation. It’s almost impossible to 
fly in that situation VFR. You have to use your 
instruments. In that type of situation will tax some of the 
most proficient pilots. 

The plaintiffs also called a Gary Blessing to help explain haw 
the accident might have occurred. Blessing testified that the 
normal traffic pattern for an aircraft consists entirely of 
left-hand turns but that the Piper’s point of impact was 
consistent with a right-hand turn. Blessing further opined that 
although it was possible that Peterson initiated a left-hand turn, 
it was not reasonable when considering the point of impact. 

Blessing noted that Peterson violated several Federal 
Aviation Administration (FAA) regulations on the night of 
November 25, 1979. He testified that under an FAA regulation 
a pilot may not carry passengers between | hour after sunset 
and 1| hour before sunrise unless, within the preceding 90 days, 
he has made at least three night takeoffs and landings during 
that period. See 14 C.ER. § 61.57 (1984). Blessing stated that 
the reason for this rule is that a pilot’s depth perception changes 
at night for takeoffs and landings, and a pilot must be more 
skilled and proficient to fly safely at night. 

Section 61.57 requires that no person may act as a pilot 
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unless, within the preceding 24 months, he has passed a flight 
review given to him by an appropriate certified instructor. The 
same regulation requires that no pilot may fly IFR, nor in 
weather conditions less than the minimum prescribed for VFR, 
unless the pilot has logged at least 6 hours of instrument time in 
the last 6 months. This must also include at least six instrument 
approaches. Another FAA regulation provides that no pilot 
may take off without first checking the weather. See 14 C.ER. 
§ 91.5 (1984). 

Blessing stated that although Peterson was not legally 
obligated to fly IFR that night, a pilot with Peterson’s limited 
experience and lack of currency should not have taken off from 
the airport in the first instance. Blessing testified that Peterson 
was “pretty much foolhardy to get in the airplane and even try 
it.” He testified that Peterson completely disregarded the rules 
for licensing, keeping current, and maintaining proficiency. 

It was Blessing’s opinion, based on the NTSB report, 
Peterson’s pilot logbooks, the depositions of the other expert 
witnesses, and his own training and experience, that upon 
taking off Peterson initiated a right-hand turn, suffered spatial 
disorientation, and, because of his lack of experience, lost 
control of the aircraft and literally drove the Piper into the 
ground. 

It was Blessing’s conclusion that a combination of numerous 
pilot errors, amounting to gross negligence, caused the 
accident. 

Gregory Gorak, who also qualified as an expert witness, 
stated that the FAA regulations are the minimum requirements 
that a pilot must meet in order to fly safely. He stated that 
although it would have been legal to fly VFR at the time of the 
takeoff, a prudent pilot would have flown IFR or not at all. 
Gorak stated that Peterson operated the plane in a careless 
manner and that the cause of the accident was pilot error. The 
cause of the crash, in Gorak’s opinion, was that Peterson 

in this climb-out encountered deteriorating weather 
conditions, probably entered the clouds, became spatially 
disoriented, really didn’t know what the attitude of his 
aircraft was in relationship to the rest of the earth, and lost 
the airplane. . . . [Peterson] forgot all his training, which is 
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understandable simply because he refused to remain 
current in his training. 

Gorak testified that spatial disorientation “happens most 
often at night to a VFR-type pilot. And it happens most often 
when pilots inadvertently enter clouds.” He emphasized that 
training and frequent flying are needed to maintain proficiency 
in order to avoid the hazardous results of spatial disorientation. 
Gorak was of the opinion that because Peterson was not current 
in his instrument rating, not current in his night flight 
requirements, not current in his biennial review, and because 
Peterson had little flying experience in conditions similar to 
those existing the night of the fatal crash, Peterson was an 
unsafe pilot and was negligent in even attempting to depart the 
Columbus airport. 

Throughout cross-examination Gorak remained firm in his 
belief that the accident was a result of pilot error. Gorak 
testified that he formed his opinion after reviewing the NTSB 
report, the FAA regulations, the operations manual for the 
Piper, Peterson’s logbooks, the Piper’s engine logbooks, and 
the depositions of Poullos and Blessing. 

A trial court’s ruling accepting or rejecting evidence will not 
be disturbed unless there is shown to be a clear abuse of 
discretion. Expert testimony should be stricken if it appears 
that the witness is not in possession of such facts as will enable 
him to express a reasonably accurate conclusion as 
distinguished from a mere guess or conjecture. Fletcher y. 
State, 216 Neb. 342, 344 N.W.2d 899 (1984); Northern Nat. Gas 
Co. v. Beech Aircraft Corp., 202 Neb. 300, 275 N.W.2d 77 
(1979). 

No contention is made that the plaintiffs’ experts lacked the 
requisite qualifications to testify concerning the cause of the 
crash, nor that the expert testimony was not needed to assist the 
trier of fact to understand the evidence or determine a fact in 
issue. See Oban v. Bossard, 201 Neb. 243, 267 N.W.2d 507 
(1978). ; 

It is a tragic characteristic of airplane crashes that the 
accident itself frequently destroys all evidence of the cause 
and kills the witnesses who might have knowledge of the 
event. Consequently, in litigation arising out of a plane 
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crash the rights of the parties often depend upon the 
attitude of the court with respect to the right of the jury to 
draw inferences from such evidence as has survived the 
disaster. 
Lange v. Nelson-Ryan Flight Service, Inc., 259 Minn. 460, 462, 
108 N.W.2d 428, 430 (1961). 

All of the plaintiffs’ expert witnesses testified that Peterson 
violated numerous FAA rules and regulations on the night of 
the crash. The experts testified, based on a review of Peterson’s 
logbooks, that Peterson had gone beyond his biennial review 
date, had allowed his instrument rating to lapse, and was not 
current to carry passengers on a nighttime flight. The experts 
further testified, based on the NTSB report, that Peterson had 
violated § 91.5 in that he did not receive a preflight weather 
report that evening. 

The appellees argue that 

[a]ny violation of a federal regulation here constituted a 
paper-work violation—a failure of Peterson’s log to note 
that he had completed all flights required within a given 
time to maintain the currency of his instrument rating or 
night flying currency. Also, according to the log, Peterson 
was alittle over two months past-due for his biennial flight 
review. 

There is no proof that Peterson had not actually 
completed all flights required to maintain instrument and 
night currency or that Peterson had not taken his biennial 
flight review. The plaintiffs only proved he failed to write 
it down. 

Brief for Appellees at 20-21. 

Delbert Valle, the NTSB accident investigator, testified that 
the purpose of a pilot’s logbook, a record required by the FAA, 
is to ascertain whether a pilot is current or not current for the 
various pilot ratings. Blessing testified that his opinions were 
based on areview of Peterson’s logbook. Nothing in the record 
indicates that the logbook was incomplete. 

The jury could, subject of course to the defendants’ rebuttal, 
infer that Peterson did not complete the requisite requirements 
to maintain currency for his biennial flight review, the IFR 
rating, and the passenger night flying. 
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The conclusions of the expert witnesses were consistent. In 
their opinions the cause of the crash was pilot error; the experts’ 
main thesis being that because of Peterson’s lack of currency 
and his inexperience in flying in conditions as they existed at the 
time of the departure, Peterson, upon takeoff, became spatially 
disorientated and lost control of the aircraft. 
The experts testified that the location of impact and thie angle 
of impact were consistent with the theory of a pilot suffering 
spatial disorientation and not being able to maintain control of 
the aircraft. 
In addition to their impeccable qualifications, the expert 
witnesses relied on the NTSB report, Peterson’s pilot logbooks, 
the aircraft engine logbooks, the FAA regulations for pilots, 
and the operations manual for the Piper Aztec. Two of the three 
experts also reviewed the other expert witnesses’ respective 
depositions. 
The appellees argue that because none of the experts could 
directly testify as to the length of the flight, speed of the climb, 
altitude reached, whether the plane encountered clouds, 
whether the weather was the cause of the accident, when and 
how often the plane turned, or in which direction it turned, the 
experts’ opinions were speculative and conjectural, and, as 
such, the trial court was correct in striking them. 
All that plaintiff was required to do was to establish, to a 
reasonable probability, that the accident happened in the 
manner alleged in his petition, and where facts and 
circumstances are established from which the way the 
accident happened could be logically inferred, it was not 
error to submit that issue to the jury. 

Markussen v. Mengedoht, 132 Neb. 472, 475, 272 N.W. 241, 

243 (1937). 

As previously noted, the experts were of the opinion that 
Peterson suffered spatial disorientation while initiating his 
takeoff from the Columbus airport. The point of impact and 
the degree of impact were consistent with this theory. The 
defendants’ attorney had ample opportunity to fully 
cross-examine each expert witness. Nowhere does it appear in 
this cross-examination that the speed of the climb, the altitude 
reached, how often the plane turned, or whether the weather 
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was the cause were facts necessary in order for the experts to 
render their opinions. Unless we speculate on facts not 
contained in the record, something we cannot do, there is no 
evidence that these facts were necessary in order for the experts 
to render their opinions. The experts having given their 
opinions and the bases thereof, it then became imperative for 
the defendants to establish that the experts’ opinions were 
based on insufficient underlying facts or data. This simply was 
not done, and, as such, we hold that the trial court abused its 
discretion in striking the testimony of the plaintiffs’ expert 
witnesses. The appellees’ objections relate solely to weight and 
credibility of the expert witnesses’ testimony and not to its 
admissibility. 

The trial court also indicated that it would have sustained the 
defendants’ motion for directed verdict even if it had overruled 
the defendants’ motion to strike the experts’ testimony. “The 
mere fact that an accident happened in this case does not give 
rise to an inference of gross negligence on the part of Don 
Peterson.” 

Although we agree with the trial court’s premise, see 
Scarborough v. Aeroservice, Inc., 155 Neb. 749, 53 N.W.2d 902 
(1952), we do not agree with the conclusion. 

A directed verdict is proper only when the facts are 
conceded, undisputed, or such that reasonable minds can draw 
but one conclusion. Stephen vy. City of Lincoln, 209 Neb. 792, 
311 N.W.2d 889 (1981). 

Viewing the evidence in the light most favorable to the 
plaintiffs, one of the reasonable inferences a jury could have 
drawn from the evidence was that Peterson was negligent in 
undertaking the flight in the first instance. At the time of the 
crash the weather was deteriorating and was categorized as 
marginal VFR. Peterson did not obtain a weather report before 
takeoff. It was a dark night. Peterson was not legal to fly the 
plane at night with passengers aboard. He was overdue on his 
biennial flight review and was not current to fly IFR. The 
plaintiffs’ experts also testified as to numerous violations of 
FAA regulations, and although these violations do not 
constitute negligence per se, they are evidence of negligence 
which may be taken into consideration along with all other 
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evidence. Scarborough v. Aeroservice, Inc., supra. The 
evidence would seem to indicate that the crash was not the result 
of a mechanical malfunction of the aircraft. The testimony of 
the expert witnesses, if believed, could lead a jury to conclude 
that upon Peterson’s takeoff from runway 32 he became 
spatially disorientated and drove the aircraft into the ground. 
Peterson, knowing that he lacked the requisite qualifications to 
fly the aircraft safely under the circumstances, apparently 
disregarded his limitations and flew anyway. 

Viewing the evidence from this perspective, we hold that a 
jury question on the issue of negligence and proximate cause 
was created, and the trial court erred both in striking the 
plaintiffs’ expert witnesses’ testimony and directing a verdict in 
favor of the defendants. 

The plaintiffs here were not required to eliminate all 
possibilities of how the accident may have happened. Plaintiffs 
were required only to establish a factual basis to infer 
negligence on the part of the pilot. The inference is clear in this 
case; whether the jury would have accepted this inference is yet 
another matter. 

The appellees also assert that under the holding of Mitchell v. 
Eyre, 190 Neb. 182, 206 N. W.2d 839 (1973), they are entitled to 
a directed verdict because the plaintiffs did not meet their 
burden of proof as to who was actually flying the plane. 
Appellees’ reliance on Mitchell is misplaced. Mitchell is easily 
distinguished on its facts and therefore is not controlling. 

In Mitchell the occupants of the plane were two experienced 
pilots. The plane had dual controls and was in flight more than 
1 hour prior to the fatal crash. This court, in holding that the 
trial court should have directed a verdict in favor of the 
defendant, stated, “Where the aircraft is equipped with dual 
controls and both occupants are pilots, proof as to who may 
have been piloting the aircraft at the time of take-off, in our 
judgment, should not be conclusive where, as here, the crash 
occurs more than an hour later.” Jd. at 186, 206 N.W.2d at 842. 

In the instant case, although the aircraft was equipped with 
dual controls, Peterson was the only occupant who possessed a 
pilot’s license. The plaintiffs also introduced evidence that 
would indicate, if believed, that Peterson was seated in the 
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left-hand seat of the Piper, commonly referred as to the “pilot 
in command seat.” Although the defendants are free to 
introduce evidence that Peterson was not piloting the aircraft at 
the time of the crash, an inference could be easily drawn by the 
jury that Peterson was the pilot in command at all times during 
the flight. At best, it is a question of fact for the jury to decide 
who was flying the plane. 

The final issue is whether the airplane guest statute, Neb. 
Rev. Stat. § 3-129.01 (Reissue 1983), is unconstitutional. This 
court in Botsch v. Reisdorff, 193 Neb. 165, 226 N.W.2d 121 
(1975), upheld the constitutionality of the automobile guest 
statute. At least three judges of this court are of the opinion that 
the airplane guest statute as it existed during all times relevant to 
this action was constitutional. 

REVERSED AND REMANDED FOR A NEW TRIAL. 

KrivosHa, C.J., concurring in the result. 

I am in complete agreement with the majority in this case 
insofar as it concludes that the action of the trial court should 
be reversed and remanded. I, however, again write separately 
with regard to the suggestion by the majority that there are at 
least three members of the court who would hold the airplane 
guest statute, Neb. Rev. Stat. § 3-129.01 (Reissue 1983), 
constitutional. In 1980, writing in Kreifels v. Wurtele, 206 Neb. 
491, 293 N.W.2d 407 (1980), I expressed my view with regard to 
the matter generally, concluding that Neb. Rev. Stat. § 39-6,191 
(Reissue 1978), the automobile guest statute, was in violation of 
both the Nebraska Constitution and the U.S. Constitution. 
Section 3-129.01 is a mirror image of § 39-6,191, except that it 
applies to aircraft rather than automobiles. I repeated that view 
again in Cushing v. Bernhardt, 210 Neb. 272, 313 N.W.2d 688 
(1981). I wish to indicate that my view has not been changed by 
the passage of time. Quite to the contrary, the action taken by 
our Legislature in amending § 39-6,191 in 1981 and § 3-129.01 
in 1984 has only strengthened my resolve. 

I am authorized to state that GRANT, J., joins in this 
concurrence. 

BOSLAUGH, J., dissenting. 

The primary issues on this appeal are (1) whether the trial 
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court abused its discretion in striking the testimony of the 
plaintiffs’ expert witnesses and (2) whether the trial court erred 
in directing a verdict for the defendants. The plaintiffs’ case is 
dependent upon their experts’ testimony. Because the trial court 
did not abuse its discretion in striking that testimony, it was 
proper to direct a verdict for the defendants. 

The majority opinion begins by setting forth the rule, 
“Expert testimony should be stricken if it appears that the 
witness is not in possession of such facts as will enable him to 
express a reasonably accurate conclusion as distinguished from 
a mere guess or conjecture.” This statement of the rule is in 
accord with the previous decisions of this court, including 
Priest v. McConnell, ante p. 328, 363 N.W.2d 173 (1985). 
However, the majority’s application of the rule cannot be 
reconciled with this court’s application of the rule in previous 
cases. 

At trial the plaintiffs’ expert witnesses were permitted to” 
testify that, in their opinion, Peterson became spatially 
disoriented upon takeoff and lost control of the aircraft. 
Specifically, George Poullos testified by deposition: “So, with 
no visual reference whatsoever, and presuming that he did not 
believe his instruments, if he was looking at his instruments, 
I’m of the opinion he suffered vertigo, spatial disorientation.” 

In order to reach their conclusions, the expert witnesses had 
to assume the existence of a number of elements. Indeed, the 
only facts proven were that a twin-engine plane, allegedly 
piloted by Peterson, departed from runway 32 of the 
Columbus, Nebraska, airport at about 7 p.m. on November 25, 
1979; that, 14 hours later, the plane’s wreckage was found 2 
miles northeast of the airport; and that the plane crashed at a 
60° nosedown position while headed to the southwest. In the 
majority opinion, the summation is made: “The experts 
testified that the location of impact and the angle of impact 
were consistent with the theory of a pilot suffering spatial 
disorientation and not being able to maintain control of the 
aircraft.” (Emphasis supplied.) To reach the conclusion 
propounded by the experts, it must be assumed that the plane 
crashed just after takeoff, at the position and location found, 
because Peterson made an improper right turn; that in doing so 
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he encountered a “black hole,” that is, nonvisual flying 
conditions; that he was forced to fly according to his 
instruments (IFR); and that he was incapable of flying IFR. It is 
only at this point that spatial disorientation and its counterpart, 
loss of control of the airplane, become viable theories. 

Although the facts known may be “consistent with” a 
particular theory as to how the accident happened, that will not 
support a finding that the accident happened in that way. Such 
evidence generally is not relevant, and testimony to that effect 
should not be received. Priest v. McConnell, supra. As was 
stated in Priest, and has been the underlying reason for 
disallowing expert testimony in prior decisions of this court, 
“there is a vast difference between permitting an expert to give 
an opinion when all the factors necessary to draw a conclusion 
are in evidence and in permitting an explanation based on 
assumptions that have no adequate foundation in the 

~ evidence.” Id. at 355, 363 N.W.2d at 177. This rationale, for 
instance, was also demonstrated in Flory v. Holtz, 176 Neb. 
531, 126 N.W.2d 686 (1964). Concluding that the factors on 
which the opinion sought to be elicited were based were too 
conjectural, this court disallowed the testimony, stating: 

We are in the realm of pure speculation. The testimony 
is dependent upon too many assumptions. We should not 
confuse inferences drawn from facts and inferences which 
are based upon mere assumptions. There is a vast 
difference between permitting an expert to give an opinion 
when all of the factors necessary to base an estimate of 
minimum speed are present and in permitting an estimate 
of actual speed based on assumptions that have no 
adequate foundation in the evidence. The apparent 
competency of the expert would merely aggravate the 
error. 

Id. at 539, 126 N.W.2d at 692. Accord Nickal v. Phinney, 207 
Neb. 281, 298 N.W.2d 360 (1980). 

Expert testimony is permitted by Neb. Rev. Stat. §§ 27-702 
and 27-703 (Reissue 1979). “However, these rules do not permit 
either an expert or a lay witness to render an opinion based 
upon obvious speculation or conjecture.” State v. Johnson, 215 
Neb. 391, 394, 338 N.W.2d 769, 771 (1983). 
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Furthermore, although Neb. Rev. Stat. § 27-705(1) (Reissue 
1979) begins, “The expert may testify in terms of opinion or 
inference and give his reasons therefor without prior disclosure 
of the underlying facts or data,” it continues, “The expert may 
in any event be required to disclose the underlying facts or data 
on cross-examination.” And this court has held that where, on 
cross-examination, the witness “not only did not disclose such 
data but affirmatively established that he had no such data,” 
then the opinion testimony should be excluded. Fletcher v. 
State, 216 Neb. 342, 351, 344 N.W.2d 899, 905 (1984). 
Appropriate to the case at bar is the conclusion reached in 
Fletcher: 

In this case there was no “reconstruction” of an 
accident that had occurred. Instead, on the flimsy data 
apparently considered by the witness, an accident was 
“constructed” or created. The expert gave no reasons for 
his opinion, and his conclusions are pure speculation and 
totally insufficient to form a basis for an opinion. 

Id. at 352, 344 N.W.2d at 905. 

The record is replete with examples in which the experts 
during both direct examination and cross-examination 
disclosed that their theory of how the accident happened was 
based on a series of assumptions. For instance, George Poullos 
testified that his theory was “based on. . . especially the black 
hole.” However, it was further elicited on cross-examination 
that the defendant would have encountered a “black hole” only 
if he made a right turn upon takeoff. Furthermore, the only 
explanation Poullos gave for the defendant to have turned right 
was “expediency,” whereas the correct flight pattern called for 
a left turn. The expert Gary Blessing was to later testify that the 
possibilities of the plane’s turning right, turning left, or 
traveling straight were equally consistent. Furthermore, the 
expert Gregory Gorak testified: 

A. There is some evidence to support a partial turn, but 
where we got mixed up with each other is you now bring in 
the low altitude turn and the fact that the aircraft was 
heading a different heading other than runway takeoff 
heading, there obviously was some maneuver involved. 
Whether this maneuver was the result of a turn or a spatial 
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disorientation, loss of control of the aircraft, I’m not quite 
sure which transpired. I’m leaning to the spatial 
disorientation, loss of control. 
In fact, when asked, “Mr. Gorak, do you know whether or not 
the aircraft turned?” he replied, ““No”; and when asked, “You 
agree that no one knows how this accident happened?” he 
answered, “No one knows.” 

Moreover, there was no affirmative evidence to rule out the 
failure of certain controls. When asked if the artificial horizon 
might have failed, Delbert Valle testified: “It was destroyed. ... 
It was beyond the point of determining whether it failed or 
whether it did not fail.” Similarly, no one could rule out other 
possible causes of the accident, including someone 
manipulating the dual controls of the airplane. 

The cross-examination also revealed that VFR conditions 
existed in the entire space of the flight and that Peterson was 
“perfectly legal” to take off. Additionally, the experts admitted 
that it was impossible to know whether Peterson ever went on 
his instruments. Rather, Blessing affirmed that an instrument 
rating or currency was not required for Peterson to take off, 
and Poullos was unwilling to testify that Peterson’s failure to 
have taken a biennial flight review had anything to do with the 
accident. 

When asked if Peterson could have been an extremely 
proficient pilot, Blessing admitted, “He could have been 
anything.” 

Furthermore, Gorak testified that a vital part of his analysis 
was that the accident occurred during takeoff. He had not 
observed the takeoff, and there was no proof that the crash 
happened during takeoff. There was no evidence of the plane’s 
climb-out speed or the altitude it reached, and Blessing 
admitted not having an accurate record of the time. Valle 
testified that the plane’s clock had stopped at 2:32. 

In short, the record on cross-examination demonstrates that 
the “facts” used by the experts to support their theory were 
mere assumptions. In State v. Miner, 216 Neb. 309, 312, 343 
N.W.2d 899, 902 (1984), this court said: “The ruling of a trial 
court in receiving or excluding an expert opinion will be 
reversed on appeal only when a clear abuse of discretion is 
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shown.” In light of the facts, or more appropriately, the lack of 
facts, in the case at bar, no abuse of discretion has been 
demonstrated. 

This conclusion necessitates a finding that the lower court’s 
order directing a verdict for the defendants should also be 
affirmed. 

The majority sets the tone for its opinion with a quote from 
Lange v. Nelson-Ryan Flight Service, Inc., 259 Minn. 460, 462, 
108 N.W.2d 428, 430 (1961): 

It is a tragic characteristic of airplane crashes that the 
accident itself frequently destroys all evidence of the cause 
and kills the witnesses who might have knowledge of the 
event. Consequently, in litigation arising out of a plane 
crash the rights of the parties often depend upon the 
attitude of the court with respect to the right of the jury to 
draw inferences from such evidence as has survived the 
disaster. 

However, as we stated in Scarborough v. Aeroservice, Inc., 
155 Neb. 749, 762, 53 N.W.2d 902, 910 (1952), another airplane 
crash case: 

The defendants assert that negligence is never presumed 
and not to be inferred from the mere fact that an accident 
happened. If the cause of the accident is not ascertained 
except as a matter of guess, conjecture, or surmise, the 
defendant would then be entitled to prevail. An 
abundance of authorities support the above proposition. 

In determining whether a directed verdict was appropriate in 
this case, it is necessary to consider the rule governing 
circumstantial evidence, which was stated recently in Anderson 
v. Farm Bureau Ins. Co., ante p. 1, 4-5, 360 N.W.2d 488, 490-91 
(1985): 
The plaintiffs may establish their case by circumstantial 
evidence as well as by direct evidence. 

However, circumstantial evidence is not sufficient to 
sustain a verdict depending solely thereon for support, 
unless the circumstances proved by the evidence are of 
such nature and so related to each other that the 
conclusion reached by the jury is the only one that can 
fairly and reasonably be drawn therefrom. Mullikin v. 
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Pedersen, 161 Neb. 22, 71 N.W.2d 485. 

The evidence must be such as to make the plaintiffs’ 
theory of causation reasonably probable, not merely 
possible. 

In every case, before the evidence is submitted to the 
jury, there is a preliminary question for the court to 
decide, when properly raised, not whether there is literally 
no evidence, but whether there is any evidence upon which 
a jury can properly proceed to find a verdict for the party 
producing it, upon whom the burden of proof is imposed. 
Weston v. Gold & Co., 167 Neb. 692, 94 N.W.2d 380. 

Where several inferences are deducible from the facts 
presented, which inferences are opposed to each other, but 
equally consistent with the facts proved, the plaintiffs do 
not sustain their position by a reliance alone on the 
inferences which would entitle them to recover. Shamblen 
v. Great Lakes Pipe Line Co., 158 Neb. 752, 64 N.W.2d 
728. 

Conjecture, speculation, or choice of quantitative 
possibilities are not proof. There must be something more 
which would lead a reasoning mind to one conclusion 
rather than to the other. 

Since the experts’ testimony was properly stricken, the only 
conclusion which could be reached was that the plaintiffs failed 
to produce any evidence upon which a jury could properly find 
in their favor. 

Viewing the evidence in the light most favorable to the 
plaintiffs demonstrates that they dispelled the possibility of 
mechanical failures only to the extent that an investigation 
would disclose them. There was evidence that Peterson had 
limited nighttime flying experience; that he was not current in 
his instrument ratings; that he had gone beyond his biennial 
flight review date; that he was not authorized to fly a plane at 
night with passengers aboard; that “marginal” visual flight 
rules conditions existed at the time of takeoff; and that 
Peterson violated an FAA rule when he did not obtain a 
preflight weather report. The evidence further established that 
he took off prior to doing a complete “run-up” and cockpit 
check, and prior to allowing the engines to reach normal 
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operating temperatures. There was no evidence as to when the 
crash occurred; whether the plane crashed on takeoff or at 
some later time when Peterson was returning to the airport; or 
as to how or why the crash occurred. 

The absence of proof of the facts essential to recovery in this 
case is apparent. Under the standard set forth in Anderson, 
supra, the evidence of negligence was not sufficient to submit 
the case to a jury. As stated by the trial court: “I’ve listened to 
this testimony and the record leaves but one impression: The 
cause of this accident is unknown.” 

The judgment of the trial court should have been affirmed. 

HASTINGS and CAPORALE, JJ., join in this dissent. 


LESLIE JOHNSTON, APPELLANT, V, STATE OF NEBRASKA, APPELLEE. 
PHYLLIS JOHNSTON, APPELLANT, V. STATE OF NEBRASKA, 
APPELLEE. 

STATE OF NEBRASKA, APPELLANT, V. PHYLLIS JOHNSTON, 
APPELLEE. 

364 N.W.2d 1 


Filed March 8, 1985. Nos. 83-965, 83-966, 84-027. 


1. Workmen’s Compensation. The Nebraska Workmen’s Compensation Act, Neb. 
Rev. Stat. §§ 48-101 et seq. (Reissue 1984), provides the exclusive remedy by the 
employee against the employer for any injury arising out of and in the course of 
the employment. 

2. Workmen’s Compensation: Tort Claims Act. The Nebraska State Tort Claims 
Act, Neb. Rev. Stat. §§ 81-8,209 to 81-8,235 (Reissue 1981), does not apply to 
any claim which is covered by the Nebraska Workmen’s Compensation Act, 
Neb. Rev. Stat. §§ 48-101 et seq. (Reissue 1984). 

3. Causes of Action. If the injured employee does not have an independent cause of 
action, the injured employee’s spouse cannot maintain an independent cause of 
action. 

4. Workmen’s Compensation: Appeal and Error. In reviewing findings of fact in 
workmen’s compensation cases, this court is not free to weigh the facts anew. 
The findings of the compensation court have the same force and effect as a jury 
verdict in a civil case and will not be set aside unless clearly wrong. 
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5. Workmen’s Compensation. A workman is entitled to recover compensation for 
neurosis if it is a proximate result of his injury and results in disability. 
Appeals from the District Court for Lancaster County: 
DEWAYNE WOLF, Judge, and appeal from the Nebraska 
Workmen’s Compensation Court. Affirmed in part, and in 
part reversed and remanded with directions. 


M.J. Bruckner of Marti, Dalton, Bruckner, O’Gara & 
Keating, P.C., for appellants and appellees Johnstons. 


Paul L. Douglas, Attorney General, and Martel J. Bundy, 
for appellant and appellee State. 


Krivosna, C.J., Hastincs, and GRANT, JJ., and McCown, 
J., Retired, and WarREN and BLUE, D. JJ., and CoLweELL, D.J., 
Retired. 


KRIVOSHA, C.J. 

Pursuant to stipulation of the parties and with the consent of 
the court, the parties consolidated for purposes of appeal two 
tort cases (cases Nos. 83-965 and 83-966) and one workmen’s 
compensation case (case No. 84-027), all arising out of the same 
occurrence. 

On June 12, 1981, Phyllis Johnston was employed as a 
secretary to the Honorable Donald Brodkey, then one of the 
members of the Supreme Court of Nebraska. With the 
permission of Justice Brodkey, Mrs. Johnston took a late lunch 
hour and returned to her office at approximately 1:50 p.m. 
Upon reentering the building and before returning to her 
office, she proceeded to the statehouse cafeteria. The 
statehouse cafeteria is a facility operated by the division of 
rehabilitation services of the State Department of Education 
and is open to the general public. Mrs. Johnston proceeded to a 
coffee urn, where she drew in a Styrofoam cup what she 
thought was a cup of coffee and, after paying for the coffee, 
then proceeded to her office. She sat down at her desk and, 
while visiting with the judge’s law clerk, began to drink the 
coffee. She suddenly realized that what she was drinking was 
not coffee and immediately returned to the cafeteria. It was 
then determined that the urn from which Mrs. Johnston had 
drawn the coffee had just been cleaned with urn cleaner and 
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that what she had ingested was not coffee but, rather, urn 
cleaner. After Mrs. Johnston was given some grapefruit juice, 
which was a prescribed antidote for the urn cleaner, she called 
her doctor and went to see him. Mrs. Johnston’s testimony as to 
how the accident happened was essentially confirmed by the 
law clerk. 

Mrs. Johnston was diagnosed by her physician as having 
caustic mouth and_= pharynx irritation. Endoscopic 
examinations performed by a gastroenterologist on June 19, 
1981, resulted in a finding of injury caused by alkali ingestion, 
with minimal superficial erosions of the lower esophagus and 
minimal superficial erosion of the duodenal bulb. 

Mrs. Johnston continued to experience difficulty and was 
hospitalized at St. Elizabeth Community Health Center from 
November 14 to 16, 1981. Because Mrs. Johnston was 
experiencing emotional difficulty by reason of the accident, the 
gastroenterologist recommended that Mrs. Johnston be seen by 
a psychiatrist. The psychiatrist examined Mrs. Johnston on 
December 14, 1981, and observed that since the ingestion of the 
urn cleaner, in addition to the esophageal and gastric problems, 
Mrs. Johnston had difficulty with panic attacks, anxiety, and 
subtle symptoms of depression. The psychiatrist placed Mrs. 
Johnston on an antidepressant called Asendin. She remained 
on the medication until December 29, 1981, when, unable to 
contact the original psychiatrist, she saw a second psychiatrist. 
At the trial the second psychiatrist testified that in his opinion 
Mrs. Johnston was suffering from a posttraumatic stress 
disorder caused by the accidental swallowing of the urn cleaner. 
As a result of his diagnosis, Mrs. Johnston was placed in a 
program of psychotherapy. Mrs. Johnston was seen by the 
psychiatrist every 2 weeks until the summer of 1982. 

Shortly after Memorial Day 1983, Mrs. Johnston, on the 
advice of her physician, terminated her employment with the 
court. Testimony was produced through Justice D. Nick 
Caporale, Justice Brodkey’s successor, that if Mrs. Johnston 
had not resigned, he would have been required to discharge her 
because the quality of her work had seriously deteriorated. She 
has been unemployed since that time. Subsequently, Mrs. 
Johnston filed a petition in the district court for Lancaster 
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County, Nebraska, seeking to recover for her alleged injuries 
pursuant to the provisions of the Nebraska State Tort Claims 
Act. Neb. Rev. Stat. §§ 81-8,209 to 81-8,235 (Reissue 1981). 
Mrs. Johnston’s husband, Leslie, also filed a suit in the district 
court for Lancaster County, Nebraska, pursuant to the State 
Tort Claims Act, seeking damages for medical bills and loss of 
companionship, comfort, and society. 

While the tort cases were pending but inactive, the State of 
Nebraska filed a petition in the Nebraska Workmen’s 
Compensation Court pursuant to the Nebraska Workmen’s 
Compensation Act, Neb. Rev. Stat. §§ 48-101 et seq. (Reissue 
1984), alleging that Mrs. Johnston’s injuries were covered by 
the workmen’s compensation laws of the State of Nebraska. In 
a bifurcated proceeding the Workmen’s Compensation Court 
found that Mrs. Johnston’s injury arose out of and in the course 
of her employment and was therefore covered by the 
Workmen’s Compensation Act. On rehearing before a 
three-judge panel, the judgment was affirmed, with one judge 
dissenting. 

The compensation court then proceeded to hold a hearing on 
the issue of damages. A single judge of the Workmen’s 
Compensation Court held that because Mrs. Johnston had 
continued to work at her usual job from the time of the alleged 
injury through the date of the first hearing on damages, she was 
not entitled to any disability payments. On appeal to the 
three-judge panel, by which time Mrs. Johnston had 
terminated her employment, an award was entered in favor of 
Mrs. Johnston for certain medical bills and for temporary total 
disability. The compensation court determined that Mrs. 
Johnston did not suffer any disability for the first 27 months 
after her accident, but because she became totally disabled on 
September 1, 1983 (the day she resigned from her job), and 
would remain temporarily totally disabled for an indefinite 
amount of time into the future, she was entitled to receive total 
temporary disability until the situation changed. 

In the time between the first hearing on damages in the 
Workmen’s Compensation Court and the rehearing, the state 
tort claims actions in the district court for Lancaster County, 
Nebraska, were completed. Following trial, the district court 
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held that the State was liable to Mrs. Johnston in the amount of 
$40,000. On the same date, the district court also entered 
judgment for medical bills and loss of companionship in favor 
of Mr. Johnston in the amount of $15,227.15. Both Mrs. 
Johnston and Mr. Johnston have appealed those decisions, 
maintaining that the awards of damages in the district court 
were clearly inadequate and are contrary to the evidence and to 
the law. For reasons which we will more particularly set out 
hereinafter, we conclude that the district court for Lancaster 
County, Nebraska, was without jurisdiction in these cases and 
that the Johnstons could not recover under the provisions of the 
Nebraska State Tort Claims Act because Mrs. Johnston’s 
exclusive right of recovery was pursuant to the Nebraska 
Workmen’s Compensation Act. 

The State, on the other hand, appeals the decision of the 
Workmen’s Compensation Court, arguing that while the 
accident arose out of and in the course of Mrs. Johnston’s 
employment, the evidence fails to disclose that she suffered any 
damages and, therefore, the award entered by the 
compensation court should be set aside. With that contention 
we do not agree. 

The first question which we must address is whether the 
Nebraska Workmen’s Compensation Act is the exclusive 
remedy available to Mrs. Johnston or whether she may accept 
the benefits of the Workmen’s Compensation Act and, 
nevertheless, file suit under the State Tort Claims Act for any 
damages she claims to have sustained in excess of those for 
which she was compensated under the provisions of the 
Nebraska Workmen’s Compensation Act. In support of that 
position the Johnstons argue that where an injured employee 
does not recover full compensation under the state workmen’s 
compensation laws for all damages proximately caused by the 
employer’s negligent act, the court should apply what has come 
to be known in a few jurisdictions as the “dual capacity” 
doctrine. According to the “dual capacity” doctrine, an 
employer may become liable to an employee in tort if, with 
respect to that tort, the employer occupies a position which 
places upon it obligations independent of and distinct from its 
role as an employer. See Duprey v. Shane, 39 Cal. 2d 781, 249 
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P.2d 8 (1952). Because of the language of the State Tort Claims 
Act, we need not reach that question. 

The Nebraska Workmen’s Compensation Act provides that 
it will be the exclusive remedy for injuries arising out of or in the 
course of enployment. Section 48-148 provides: 

If any employee, or his dependents in case of death, of 
any employer subject to the provisions of sections 48-109 
to 48-147 files any claim with, or accepts any payment 
from such employer, or from any insurance company 
carrying such risk, on account of personal injury, or 
makes any agreement, or submits any question to the 
court under said sections, such action shall constitute a 
release to such employer of a// claims or demands at law, if 
any, arising from such injury. 

(Emphasis supplied.) In Marlow v. Maple Manor Apartments, 
193 Neb. 654, 657-59, 228 N. W.2d 303, 305-06 (1975), this court 
discussed the meaning of § 48-148, saying: 

The Workmen’s Compensation Act provides the 
exclusive remedy by the employee against the employer 
for any injury arising out of and in the course of the 
employment. This is the basis on which the rights of 
employers and employees are put in balance. The 
employer, by having liability imposed on him without 
fault, receives in return relief from tort actions. Logically, 
therefore, where the employer is negligent he should not 
be relieved of liability where compensation coverage is not 
provided to the employee. 


... The operative fact is one of coverage, not of election 
to file a claim for compensation. If coverage exists, even 
though for some reason compensation may not be 
payable, the Workmen’s Compensation Act is exclusive. 

(Emphasis supplied.) 

Additionally, § 81-8,219, which is a part of the State Tort 
Claims Act under which the Johnstons sought recovery in the 
district court, provides in part as follows: “(1) The provisions 
of this act shall not apply to: . . . (e) Any claim by an employee 
of the state which is covered by the Nebraska workmen’s 
compensation law.” (Emphasis supplied.) It is difficult to 


JOHNSTON v. STATE 463 
Cite as 219 Neb. 457 


conceive how the Legislature could have made it any clearer 
that where an employee has a claim subject to the Nebraska 
Workmen’s Compensation Act, the employee may not file suit 
under the State Tort Claims Act. 

The Johnstons argue that § 81-8,219 means that the State 
Tort Claims Act does not apply to the extent that payment is 
received under the Nebraska Workmen’s Compensation Act, 
but is applicable for any excess damages claimed by reason of 
an employer’s negligence. We simply cannot agree with that 
view. 

Had the Legislature intended the result suggested by the 
Johnstons, it would have been relatively simple to so provide. 
However, by using the word “claim” when describing the 
exemption under § 81-8,219(e), the Legislature has clearly 
indicated that the Nebraska State Tort Claims Act, §§ 81-8,209 
to 81-8,235, does not apply to any claim which is covered by the 
Nebraska Workmen’s Compensation Act, §§ 48-101 et seq. The 
language of both §§ 48-148 and 81-8,219(e) makes the 
provisions of the Nebraska Workmen’s Compensation Act the 
exclusive remedy in this case and disposes of Mrs. Johnston’s 
claims brought pursuant to the State Tort Claims Act. In view 
of the facts that the State Tort Claims Act specifically bars 
actions which are otherwise covered by workmen’s 
compensation laws and the Johnstons concede that Mrs. 
Johnston’s claim is covered by the Nebraska Workmen’s 
Compensation Act, we believe it unnecessary to consider the 
arguments regarding dual capacity. The State Tort Claims Act 
had no application and does not provide a basis upon which 
Mrs. Johnston could seek to recover damages. The district 
court was in error in assuming jurisdiction and entering an 
award, and the award must be set aside and the case dismissed. 

That leaves us with the question of whether Mr. Johnston can 
maintain a separate action against the State for his alleged 
losses under the State Tort Claims Act. While we have not 
previously decided that question in this jurisdiction, a number 
of other states have had occasion to do so and have generally 
held that if the employee-spouse’s right of recovery must be 
brought under the state workmen’s compensation law or not at 
all, the nonemployee spouse may not impose liability upon the 
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employer. 


In Balcer v. Leonard Refineries, Inc. , 370 Mich. 531, 534-35, 


122 N.W.2d 805, 807 (1963), the Michigan Supreme Court said: 


“We are not unmindful, to paraphrase Mr. Justice 
Frankfurter and Judge Learned Hand, that the literal 
words of a statute sometimes can be misleading, and that 
we do not stop but only begin with the words. Sometimes 
the words are such that the purposes of the statute and the 
entire statutory scheme must be taken into account. The 
words must be read and interpreted as a part of the whole. 
(Emphasis supplied.) 

“The history of the development of statutes, such as 
this, creating a compensable right independent of the 
employer’s negligence and notwithstanding an employee’s 
contributory negligence, recalls that the keystone was the 
exclusiveness of the remedy. This concept emerged from a 
balancing of the sacrifices and gains of both employees 
and employers, in which the former relinquished whatever 
rights they had at common law in exchange for a sure 
recovery under the compensation statutes, while the 
employers on their part, in accepting a definite and 
exclusive liability, assumed an added cost of operation 
which in time could be actuarially measured and 
accurately predicted; incident to this both parties realized 
a saving in the form of reduced hazards and costs of 
litigation.” (Emphasis supplied.) 


And the Iowa Supreme Court in Ziegler v. United States 
Gypsum Company, 251 Iowa714, 715-16, 102 N.W.2d 152, 153 
(1960), said: 


These rights of recovery by the husband were all based 
upon the wife’s right to recover for her direct injuries. 
Where the defendant is not guilty of a tort which would 
give a right of action to the wife, the husband cannot 
maintain an action for consequential damages. 41 C.J.S., 
Husband and Wife, section 401c, page 895; 27 Am. Jur., 
Husband and Wife, section 506, page 108; Shaw v. Boston 
American League Baseball Co., 325 Mass. 419, 90 N.E.2d 
840; Thibeault v. Poole, 283 Mass. 480, 486-87, 186 N.E. 
632; Peters v. Bodin, 242 Minn. 489, 65 N.W.2d 917; and 
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Naphtali v. Lafazan, 7 Misc.2d 1057, 165 N.Y.S.2d 395, 
403. 

And in 41 Am. Jur. 2d Husband and Wife § 451 at 379 
(1968), the rule is stated as follows: “Generally a cause of action 
for loss of consortium of the wife does not exist in the husband 
unless the defendant would have been liable directly to the wife 
for her injury occasioning the loss of consortium.” 

And in Peters v. Bodin, 242 Minn. 489, 496, 65 N.W.2d 917, 
922 (1954), the Minnesota Supreme Court, in rejecting a 
spouse’s claim for loss of consortium, said: 

This instruction is in accord with the established rule that a 
husband’s right to special damages for loss of his wife’s 
services, or for medical and hospital expenses arising out 
of her injuries is derivative only, so that if she has no valid 
claim for such injuries, he is likewise without right to 
recover for such special damages. 

In view of the fact that we have heretofore held that an 
employee’s exclusive right of action for injuries arising out of 
and in the course of the employee’s work must be brought 
pursuant to the Nebraska Workmen’s Compensation Act, we 
are inclined to follow those jurisdictions which have held that if 
the injured employee does not have an independent cause of 
action, the injured employee’s spouse cannot maintain an 
independent cause of action. Were we to hold otherwise, we 
would be rewriting the provision of § 48-148 which now 
provides that if payment is made to an employee following the 
filing of a claim, the employer is released from all claims. See 
Vangreen v. Interstate Machinery & Supply Co., 197 Neb. 29, 
246 N.W.2d 652 (1976). The district court should have rejected 
the claim of Mr. Johnston, and we must therefore reverse and 
remand with directions to dismiss case No. 83-965. 

We are then left with the question of whether the workmen’s 
compensation award was in error. We think not. 

In commencing our review of the award, we are reminded 
that “[i]Jn reviewing findings of fact in workmen’s 
compensation cases, this court is not free to weigh the facts 
anew. The findings of the compensation court have the same 
force and effect as a jury verdict in a civil case and will not be set 
aside unless clearly wrong.” Doty v. Aetna Life & Casualty, 217 
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Neb. 428, 431, 350 N.W.2d 7, 9 (1984). 

The only question before us, therefore, is whether there is 
any evidence upon which the finders of fact could have reached 
their conclusion. We believe there is. There can be no question 
that Mrs. Johnston suffered an injury, no matter how slight, 
when she ingested the urn cleaner. The warning on the label 
made it clear that it was harmful to ingest, and, in fact, such 
harm did result. That Mrs. Johnston chose not to leave work 
immediately, but, nevertheless, continued in her employment, 
does not establish that she did not suffer an injury. The medical 
testimony was to the contrary, or at least the finders of fact 
could so conclude. There is further evidence in the record that 
as a result of the injury sustained when Mrs. Johnston drank 
the urn cleaner, she in fact suffered a psychological, 
work-related injury which prevents her from engaging in any 
employment. Both the gastroenterologist and the treating 
psychiatrist testified that the ingestion of the urn cleaner 
resulted in the psychological problems experienced by Mrs. 
Johnston. A workman is entitled to recover compensation for 
neurosis if it is a proximate result of his injury and results in 
disability. Where, as here, the evidence is sufficient to permit 
the triers of fact to find that the psychological injury is directly 
related to the accident and the employee is unable to work, the 
employee is entitled to be compensated. See, Cardenas v. 
Peterson Bean Co., 180 Neb. 605, 144 N.W.2d 154 (1966); 
Haskett v. National Biscuit Co., 177 Neb. 915, 131 N.W.2d 597 
(1964); Lee v. Lincoln Cleaning & Dye Works, 145 Neb. 124, 15 
N.W.2d 330 (1944). The State argues that one may not recover 
for workmen’s compensation for mental injuries in the absence 
of a proven physical injury, citing to us Bekelski v. Neal Co., 
141 Neb. 657, 4 N.W.2d 741 (1942). While the State’s citation is 
correct, the facts are not at all similar to the facts in Bekelski. As 
we have already noted, in the instant case there is clear evidence 
of a physical injury occasioned when Mrs. Johnston ingested 
the cleaner. We believe that we are not able to say as a matter of 
law that there was no evidence upon which the compensation 
court could base its findings. Being unable to do so, we are 
required to affirm the decision. For that reason the decision of 
the Workmen’s Compensation Court in case No. 84-027 is 
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affirmed, and the decisions of the district court for Lancaster 
County, Nebraska, in cases Nos. 83-965 and 83-966 are reversed 
and remanded with directions to dismiss. 
AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


Joyce M. EsHoM, APPELLANT, V. BOARD OF EDUCATION OF 
SCHOOL District No. 54, THAYER AND NUCKOLLS COUNTIES, 
NEBRASKA, A POLITICAL SUBDIVISON OF THE STATE OF NEBRASKA, 
APPELLEE. 

364. N.W.2d 7 


Filed March 8, 1985. No. 83-972. 


1. Schools and School Districts: Teacher Contracts: Due Process. In the contested 
termination of a tenured teacher, minimal procedural due process requires that 
the teacher (1) be advised of the cause or causes for the termination in sufficient 
detail to fairly enable him or her to prepare a defense, (2) be advised of the names 
and the nature of the testimony of witnesses who are to testify against the 
teacher, and (3) be accorded a timely and meaningful opportunity to be heard in 
his or her own defense, and (4) that the hearing be before a tribunal that both 
possesses some academic expertise and has an apparent impartiality toward the 
charges. 

2. Appeal and Error. The purpose of a proceeding in error is to remove the record 
from an inferior to a superior tribunal so that the latter tribunal may determine 
if the judgment or final order of the inferior tribunal is in accordance with law. 

3. Schools and School Districts: Teacher Contracts: Appeal and Error. On appeal 
of teacher termination cases, this court must determine if the evidence presented 
at the hearing before the school board is sufficient as a matter of law to support 
the board’s decision. 

4. Schools and School Districts: Evidence: Appeal and Error. Evidence is sufficient 
as a matter of law where the record is such that on the basis of all the testimony 
and exhibits, the board of education could fairly and reasonably find the facts as 
it did. 

5. Evidence: Words and Phrases. Evidence is “substantial” or “sufficient as a 
matter of law,” or constitutes “some competent evidence,” if a judge could not, 
were the trial to a jury, direct a verdict; it is something less than the weight of the 
evidence and can be such as to permit the drawing of two inconsistent 
conclusions. 

6. Records: Appeal and Error. Evidence which does not appear in the record 
cannot be considered by this court on appeal. 

7. Teacher Contracts. Teacher incompetency is not measured in a vacuum nor 
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against a standard of perfection but, instead, must be measured against the 
standard required of others performing the same or similar duties. 


Appeal from the District Court for Thayer County: ORVILLE 
L. Coapy, Judge. Affirmed. 


Lyle Joseph Koenig of Germer, Koenig, Murray, Johnson & 
Daley, for appellant. 


John F. Recknor of Barlow, Johnson, DeMars & Flodman, 
for appellee. 


KrivosHa, C.J., HAstTincs, and CAPORALE, JJ., and 
BropkEy, J., Retired, and COLWELL, D.J., Retired. 


CAPORALE, J. 

Joyce M. Eshom, appellant, filed a proceeding in error to the 
district court from the decision of the appellee, board of 
education of school district No. 54 of Thayer and Nuckolls 
Counties, also known as the Chester-Hubbell-Byron district, 
terminating her employment as a teacher. The district court 
affirmed the action of the board. Eshom argues that she was 
denied due process and that the evidence is not sufficient to 
support the board’s action. We affirm. 

Eshom had been employed as a teacher by school district No. 
68 of Thayer and Nuckolls Counties, also known as the Byron 
district, for 7 years prior to her employment with the 
Chester-Hubbell-Byron district. The latter district came into 
being as the result of a 1982 merger of the Byron district with 
school district No. 54 of Thayer County, then also known as the 
Chester-Hubbell district. In the Byron district Eshom was a 
tenured teacher who taught home economics, typing, and 
bookkeeping. She holds a baccalaureate degree in vocational 
homemaking from Chadron State College. She has also earned 
18 graduate hours in special education, business education, and 
education. Eshom’s only endorsed area of teaching is 
vocational home economics. 

Following the merger, Eshom was retained as a tenured 
teacher by the merged Chester-Hubbell-Byron district. She 
signed an employment contract for the 1982-83 school year 
which required that she teach “classes as assigned.” Eshom was 
assigned to teach one home economics class, three mathematics 
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classes, and one English class. She had not taught mathematics 
or English before that time. 

On September 21, 1982, Eshom was evaluated by Glenn 
Davenport, the principal of the Chester-Hubbell-Byron 
district. Of 30 areas included in the evaluation, which could be 
rated satisfactory, marginal, or unsatisfactory, Eshom scored 
“satisfactory” in 28 areas and “marginal” in 2—maintenance 
of order and providing a learning atmosphere. The evaluation 
noted specifically that Eshom needed improvement in 
controlling her seventh grade mathematics and English classes. 

On March 14, 1983, Eshom was evaluated again by 
Davenport. This time she was rated as marginal in 13 areas and 
unsatisfactory in 2 areas. The evaluation recommended 
“non-renewal of Mrs. Eshom’s contract” unless she made 
significant progress in the ability to control her classes, in 
changing the shrillness of her voice, in using proper English and 
grammar, in controlling her emotionality when correcting 
students, and in her ability to use demonstrative instructional 
materials. He considered her to lack the teaching skills required 
to be more than a mediocre teacher. Davenport also noted, 
however, that Eshom was a loyal, conscientious, and pleasant 
employee. 

Both the September and March evaluations were given to 
and reviewed with Eshom. 

On April 12, 1983, the board notified Eshom that it had 
decided to consider amending or terminating her contract and 
detailed in that notice the deficiencies as evaluated by 
Davenport. Eshom then requested a hearing before the board 
of education, and asked that she be provided with a list of the 
witnesses to be called at the hearing and with the documents 
which were to be introduced. The board complied with these 
requests by listing the two witnesses who would appear and by 
giving her copies of the exhibits to be introduced at the hearing. 
Following the hearing, the board, by a 5-to-4 vote, decided to 
terminate Eshom’s contract of employment. 

Eshom’s first complaint rests upon Neb. Rev. Stat. 
§ 79-12,115 (Cum. Supp. 1984), which requires, among other 
things, that upon request the board provide the teacher the 
names of witnesses to be called and allow the teacher an 
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opportunity to examine any documents to be presented at the 
hearing. ; 

During his testimony, Davenport referred to some informal 
evaluations which he had made of Eshom. She claims that since 
these informal evaluations had not been given to her prior to the 
hearing, his reference to them violated her due process rights as 
set forth in § 79-12,115. However, the record establishes 
Davenport did no more than mention that he had made 
informal evaluations and testified that the formal observations 
upon which he based his recommendation were in agreement 
with the observations he made on the informal occasions. In 
fact, the record reveals that these informal evaluations were 
gleaned from Davenport’s short visits to various classrooms, 
and were not necessarily even in written form. 

As indicated in Benton v. Board of Ed. of Sch. Dist. No. 17, 
ante p. 134, 361 N.W.2d 515 (1985), in the contested 
termination of a tenured teacher, minimal procedural due 
process requires that the teacher (1) be advised of the cause or 
causes for the termination in sufficient detail to fairly enable 
him or her to prepare a defense, (2) be advised of the names and 
the nature of the testimony of witnesses who are to testify 
against the teacher, and (3) be accorded a timely and meaningful 
opportunity to be heard in his or her own defense, and (4) that 
the hearing be before a tribunal that both possesses some 
academic expertise and has an apparent impartiality toward the 
charges. 

The record establishes that the board fully complied with the 
above requirements. Consequently, the record does not sustain 
Eshom’s first complaint. — 

Before we begin our analyses to determine whether the 
evidence presented at the hearing is sufficient to support the 
board’s decision to terminate Eshom’s contract, we must 
address the standard of review to be used. 

We first note that as a proceeding in error, its purpose is to 
remove the record from an inferior to a superior tribunal so that 
the latter tribunal may determine if the judgment or final order 
of the inferior tribunal is in accordance with law. 
Hollingsworth v. Board of Education, 208 Neb. 350, 303 
N.W.2d 506 (1981). We have articulated the standard of 
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reviewing teacher termination cases so as to make that 
determination in two different ways. We have often said that 
this court, on appeal, must determine if the evidence presented 
at the hearing before the school board is sufficient as a matter 
of law to support the board’s decision. Schulz v. Board of 
Education, 210 Neb. 513, 315 N.W2d 633 (1982); 
Hollingsworth v. Board of Education, supra; Davis v. Board of 
Education, 203 Neb. 1, 277 N.W.2d 414 (1979); Sanders v. 
Board of Education, 200 Neb. 282, 263 N.W.2d 461 (1978). We 
have also said that the order of an administrative body must be 
affirmed if it acted within its jurisdiction and there is some 
competent evidence to sustain its findings. Kennedy v. Board of 
Education, 210 Neb. 274, 314 N.W.2d 14 (1981). 

Taken together, these statements mean that we review the 
record in teacher termination cases to determine whether there 
is sufficient evidence as a matter of law to support the board’s 
decision. It is, then, the same standard used in determining 
whether the decision of an administrative agency is supported 
by substantial evidence. As recently described in Beatrice 
Manor v. Department of Health, ante p. 141, 362 N.W.2d 
45 (1985), in order to support an agency decision, the record 
must be such that on the basis of all the testimony and exhibits, 
the agency could fairly and reasonably find the facts as it did. 
Stated another way, the evidence is “substantial” or “sufficient 
as a matter of law,” or constitutes “some competent evidence,” 
if a judge could not, were the trial to a jury, direct a verdict; it is 
something less than the weight of the evidence and can be such 
as to permit the drawing of two inconsistent conclusions. 

The board concluded Eshom did not maintain the required 
and standard degree of control of her class, lacked teaching 
skills in that she did not use her voice properly, demonstrated 
emotionality in correcting students, used incorrect and 
substandard English and grammar, and used an inadequate 
variety of materials and individualized instruction. From these 
findings the board concluded that Eshom’s contract should be 
terminated. 

Neb. Rev. Stat. § 79-12,112 (Cum. Supp. 1984) provides that 
the contract of a permanent certificated employee may be 
terminated for “just cause,” which, as defined in Neb. Rev. 
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Stat. § 79-12,107(4) (Cum. Supp. 1984), includes “in- 
competency.” “Incompetency” is so defined as to include 
demonstrated deficiencies or shortcomings in teaching skills. 

Eshom presents two arguments to support her position that 
the evidence is not sufficient as a matter of law to support the 
board’s decision. She first contends that it was unfair to 
evaluate her on the basis of her performance in teaching classes 
which she had never taught before and which were outside her 
area of expertise. Davenport admitted that he based his 
evaluations on observations of Eshom’s teaching in her 
mathematics and English classes and that he did not conduct a 
formal evaluation of Eshom in her home economics class. He 
explained that this was because “those were the classes in which 
she was having the difficulty, and I was concerned about how 
the instruction was being carried out, so I gave it more 
attention.” ; 

Davenport further testified that several other teachers were 
teaching outside their certificated areas, although no other 
teachers were required to teach four out of five classes outside 
their certificated areas. However, while Davenport admitted 
that teaching outside her area may have affected Eshom’s 
confidence, he stated that the other teachers who were teaching 
outside their areas “[did so] with confidence and control and 
competence” and that “[w]e’re not talking about so much as a 
matter of degree, I don’t think, counselor, as we are talking 
about a basic, a basic ability to communicate to and control 
kids under any situation.” 

Davenport also reported that Eshom taught one fewer class 
than the majority of the other faculty members because “we felt 
that [she was] plowing new ground, as it were, and needed some 
more time to work on those classes.” Further, Eshom admitted 
she was aware when she signed her contract that, in the merger 
situation, there might be some problem getting every teacher 
into his or her endorsed area of teaching. 

There is nothing in the record which tells us whether the State 
Board of Education or the Chester-Hubbell-Byron district 
adopted rules or regulations pertaining to teaching outside 
one’s endorsed area. We are therefore unable to determine 
whether Eshom’s assignment to teach four classes outside her 
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endorsed area violates any rule or regulation. We have said 
many times that evidence which does not appear in the record 
cannot be considered by this court on appeal. State v. Austin, 
ante p. 420, 363 N.W.2d 397 (1985); Mace v. Mace, 215 Neb. 
640, 341 N.W.2d 307 (1983); Weeks v. State Board of 
Education, 204 Neb. 659, 284 N.W.2d 843 (1979). While 
teaching outside one’s area might have an effect on one’s 
confidence about teaching that subject, the record before us 
does not establish that that fact was the cause of Eshom’s 
unsatisfactory evaluations and performance. In fact, 
Davenport testified that Eshom lacked the basic teaching skills 
required to teach children, regardless of the subject area she 
taught. This, along with the circumstance that other teachers in 
the school were successfully teaching in areas with which they 
were not previously familiar, indicates that the evaluations of 
her teaching in mathematics and English classes were not so 
without basis as to invalidate Davenport’s appraisals of her. 
Eshom’s contention in that regard is without merit. 

Eshom also contends that the assignments to unendorsed 
subject areas were simply a ploy aimed at achieving a reduction 
in force. In other words, Eshom claims the board wanted to 
eliminate her position with the school. However, the record 
reflects that the parties agreed that this case does not present a 
reduction in force termination. Eshom cannot take one factual 
position at one stage of a proceeding and then come to this 
court and argue an altogether different factual position. 

Eshom’s second argument concerning the sufficiency of the 
evidence is that her evaluations were made in a vacuum. 

The record shows that the two evaluations made by 
Davenport used the same factors as were used in evaluating all 
of the secondary teachers, all of whom were rated during both 
the first and second semesters of the 1982-83 school year. Of the 
10 secondary teachers evaluated, Eshom and | other teacher 
received marginal or unsatisfactory ratings for the year. No 
contract was given that other teacher for the following year. 

The evaluation form used was explained in an item-by-item 
analysis by Davenport. The areas in which Davenport rated 
Eshom unsatisfactory were detailed, and Davenport related 
specific examples to support his judgment. He then compared 
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Eshom’s performance with other secondary teachers’ 
performances. In each of the areas which Eshom was judged to 
be unsatisfactory or marginal, Davenport testified that Eshom 
was not up to the level of the other teachers or was not up to the 
level that he expected. 
Davenport testified that he based his observations on his 26 

years of experience. 

A. The standard to which I am holding Mrs. Eshom is to 

that level of performance in my mind that I have arrived at 

through my years of experience as a classroom teacher and 

as administrator and by the professional training that I 

have had through the years and in which I continuously 

work on. 


I work for the Chester-Hubbell-Byron School District. 

This is my fourth year here. 

In that time I’ve had opportunity to — by my 
contractural [sic] duties, to observe, watch the teachers in 
this building do — perform as far as their level and as I 
think about this staff that we have and the level at which I 
perceive their performance, and Mrs. Eshom does not 
come up to that standard, to that level, so perhaps more 
specifically to your question, it is a standard of the 
teachers in this building. 

Davenport described Eshom as having made a “genuine 
effort” to improve her performance, but nonetheless 
concluded that she would “not be able to arrive at the level of 
performance that we want.” 

Davenport had no opportunity to evaluate Eshom prior to 
the 1982-83 school year, and there were no prior evaluations 
from other schools in her file. 

The superintendent of the district, Kenneth Mahlin, testified 
that he developed the evaluation form used in consultation with 
two of his professors as part of a project for university classes 
he took in educational administration. 

Mahlin testified that he had not observed Eshom’s teaching: 
performance in the classroom, but had observed her in 
interactions with students on two different occasions. On those 
occasions Eshom had difficulty controlling the students. 
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Mahlin also stated that he thought the incidents were 
“significant,” and he did not observe that type of problem as he 
walked through the other hallways of the school. 

Eshom called three witnesses on her behalf. A fellow teacher 
testified that Eshom sought and received help from him and 
that he reviewed the mathematics tests Eshom gave to her 
students and found them satisfactory. 

Two parents, a husband and wife, testified that their child 
was in Eshom’s class and that the child liked Eshom as a teacher. 
Neither parent had observed Eshom in her classroom. 

Eshom testified on her own behalf about helping a student 
solve a behavioral problem by working with Mahlin and the 
student on the student’s problem. 

In Hollingsworth v. Board of Education, 208 Neb. 350, 
360-61, 303 N.W.2d 506, 512-13 (1981), we said: 
“Incompetency or neglect of duty are not measured in a 
vacuum nor against a standard of perfection, but, instead, must 
be measured against the standard required of others 
performing the same or similar duties.” In Hollingsworth the 
principal’s evaluation of the plaintiff teacher was suspect 
because the principal failed to compare the plaintiff with other 
staff members’ performances. 

Further, in Schulz v. Board of Education, 210 Neb. 513, 519, 
315 N.W.2d 633, 637 (1982), we stated: 

“The critical issue here is what conduct is sufficient to 
constitute just cause for the termination of the contract of 
a tenured teacher under current statutory requirements. 
There are few, if any, objective criteria for evaluating 
teacher performance or for determining what constitutes 
just cause for terminating teaching contracts of tenured 
teachers. Each case must, therefore, be assessed on its own 
facts... .” 
In Schulz we found that there was insufficient evidence to 
support a teacher’s termination where the teacher received 
above average ratings and the record was silent as to the 
performance of any other teachers in the school. 

In Davis v. Board of Education, 203 Neb. 1, 277 N.W.2d 414 
(1979), we upheld a board of education determination that a 
teacher should be terminated. The principal in that case 
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testified that, based on his 10 years in the system and personal 
observations in the teacher’s classroom, he believed termination 
was called for. The superintendent also testified from personal 
observations in the class, recommending termination. Other 
witnesses favored retention. We said that 
the testimony of the expert witnesses charged with the 
duty of evaluating the performance of the teacher was that 
her performance did not meet the appropriate standard. 
They recommended that her employment be terminated 
and the evidence, including the expert testimony, as a 
matter of law, was sufficient to support the action of the 
board in terminating her employment. The language in 
Sanders with reference to a standard of performance 
should not be interpreted to mean that in every hearing on 
termination before a board of education there must first 
be expert testimony establishing the appropriate and 
acceptable standard of performance before a board may 
consider whether particular conduct falls below that 
standard. 

In an error proceeding conflicting evidence will not be 
weighed and the order of an administrative tribunal must 
be affirmed if the tribunal has acted within its jurisdiction 
and there is sufficient competent evidence, as a matter of 
law, to sustain its findings and order. 

Id. at 3-4, 277 N.W.2d at 415. 

In the present case the principal made two formal 
evaluations of Eshom, using a form designed to objectively 
measure a teacher’s performance in the classroom. The 
principal repeatedly testified about Eshom’s performance in 
relation to her fellow teachers at the school, and concluded that 
although she genuinely tried to improve, she did not, and could 
not, meet the district’s standards. The superintendent 
concurred with the principal’s recommendation. Eshom’s 
evidence does not contravene the evidence that she lacks the 
necessary skills. 

Although reasonable minds might differ with the board’s 
conclusion, the record does contain sufficient evidence as a 
matter of law to establish just cause to terminate Eshom’s 
contract with the Chester-Hubbell-Byron district by reason of 
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incompetence. 
We therefore must affirm the decision of the district court. 
AFFIRMED. 


BRUucE NEAL STEINKRUGER, APPELLANT, V. KIM SUE 
STEINKRUGER, APPELLEE. 
363 N.W.2d 399 


Filed March 8, 1985. No. 84-011. 


Appeal from the District Court for Franklin County:. 
WILLIAM G. CAMBRIDGE, Judge. Affirmed. 


Andrew J. McMullen, for appellant. 
John E. Dier of Person, Dier, Person & Osborn, for appellee. 


KrivosHaA, C.J., HAsTincs, and CAPORALE, JJ., and 
BRODKEY, J., Retired, and COLWELL, D.J., Retired. 


PER CURIAM. 
The instant appeal involves a domestic relations matter. 
Upon de novo review we conclude that the record fails to 
show an abuse of discretion in regard to the division of property 
or the award of alimony. The judgment is therefore affirmed. 
The parties shall pay their own costs and attorney fees. 
AFFIRMED. 
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RICHARD C. VAN PELT AND MARGARET JEAN VAN PELT, 
HUSBAND AND WIFE, APPELLEES, V. NILE GREATHOUSE AND ROMA 
GENE GREATHOUSE, HUSBAND AND WIFE, ET AL., APPELLANTS, 
BANNER COUNTY FARMS, INC., A DISSOLVED CORPORATION, 
APPELLEE. 

364 N.W.2d 14 


Filed March 8, 1985. No. 84-089. 


1. Deeds: Reformation: Equity. An action to reform a deed is equitable in nature. 

2. Limitations of Actions: Laches: Equity. Although ordinarily one has a right to 
bring an action within the statutory period of limitations, courts of equity have 
inherent power to refuse relief after undue and inexcusable delay independent of 
the statute when not to do so would work injustice in the particular case; what 
constitutes laches is to be determined in the light of the circumstances of the 
particular case. 

3. Laches. Laches does not result from the mere passage of time, but from the fact 
that during the lapse of time, circumstances changed such that to enforce the 
claim would work inequitably to the disadvantage or prejudice of another. 

4. Limitations of Actions: Abatement, Survival, and Revivor. A statute of 
limitations is a period of repose designed, if asserted, to prevent recovery on 
stale claims; a survival statute gives life to a substantive right that but for the 
statute would have been destroyed. 

5. Corporations: Limitations of Actions: Abatement, Survival, and Revivor: 
Cases Disapproved. Neb. Rev. Stat. § 21-20,104 (Reissue 1983) is a survival 
statute which destroys the capacity of former shareholders of a dissolved 
corporation to sue or be sued on rights entirely dependent upon and existing 
solely as an outgrowth of the shareholder status except within 2 years after the 
corporation has been dissolved. The language in Russell v. First York Sav. Co., 
218 Neb. 112, 352 N.W.2d 871 (1984), which characterizes § 21-20,104 as a 
statute of limitations, is disapproved, as is any such suggestion which may be 
contained in Barnes v. Hampton, 198 Neb. 151, 252 N.W.2d 138 (1977). 


Appeal from the District Court for Banner County: JoHN D. 
Knapp, Judge. Reversed and remanded with directions to 
dismiss. 


Brian Cook of O’Brien, Huenergardt & Cook, for 
appellants. 


Robert W. Mullin of Van Steenberg, Brower, Chaloupka, 
Mullin & Holyoke, for appellees. 


BOSLAUGH, HASTINGS, CAPORALE, and SHANAHAN, JJ., and 
COLWELL, D.J., Retired. 
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CAPORALE, J. 

In this action the trial court reformed certain deeds executed 
by Grand View Ranch, Inc., a dissolved corporation, in which 
the plaintiffs-appellees, Richard C. and Margaret Jean Van 
Pelt, husband and wife, and defendants-appellants Nile and 
Roma Gene Greathouse, husband and wife, were equal 
shareholders. As a consequence of the decree of reformation, 
the Van Pelts became equal owners with the Greathouses of 
certain fractional oil, gas, and mineral interests formerly 
owned by the Greathouses. The Greathouses assign as error, 
among others, that the trial court failed to find the action 
derived from the Van Pelts’ ownership of stock in a dissolved 
corporation and, as such, did not survive beyond 2 years after 
the dissolution of Grand View. We reverse and remand for 
dismissal. 

The uncontroverted evidence establishes that the Van Pelts 
and the Greathouses formed Grand View, in which each of the 
two couples became equal shareholders and in which each of 
the four became an officer. The corporation then, on January 
11, 1964, purchased approximately 7,560 acres of ranchland in 
Banner County from the Scrivens, who reserved an undivided 
one-half interest in the remaining minerals. Grand View then 
entered into the business of buying, feeding, and selling cattle. 
In 1970 the Greathouses purchased in their own name certain 
adjoining land from the Cross estate, which was later, on June - 
16, 1972, conveyed to Grand View. This conveyance reserved to 
the Greathouses all oil, gas, and mineral rights. In the early part 
of May 1972, Grand View, as lessor, entered into an oil, gas, 
and mineral lease with one Ronald Turtle on both the former 
Scriven and Cross lands, notwithstanding the fact that Grand 
View did not then own the former Cross land. Later, Turtle 
transferred his lease interest to Transcontinent Oil Company. 
On June 17, 1972, 1 day after their conveyance to Grand View, 
the Greathouses, unknown to the Van Pelts, entered into an oil 
and gas lease covering the former Cross land with 
Transcontinent Oil Company. 

In the meantime, beginning in January of 1972, Grand View 
had begun to consider the sale of its land. Grand View listed its 
land and the former Cross land, then still titled in the 
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Greathouses, with various real estate brokers. In the summer of 
1973, having been unable to sell its land holdings, Grand View 
began to consider selling only a portion of the land and dividing 
the rest among its shareholders, with most of the former Cross 
land to be conveyed to the Van Pelts. The corporate minutes 
concerning that discussion reflect that the Van Pelts and the 
Greathouses were to share equally “in all oil and mineral 
royalties.” On December 20, 1973, Grand View sold and 
conveyed 3,840 acres of the former Scriven land to one Buford 
Carter, reserving to Grand View an undivided one-fourth 
interest “in and to all oil, gas, and other minerals, which 
GRANTOR now owns... .” 

Following the Carter sale, Grand View disposed of its 
tangible personal property and conducted no business other 
than to pay salaries to its shareholder officers so as to deplete its 
assets prior to dissolution. Each couple operated the land it was 
to receive separately, sharing neither income nor expenses with 
the other couple. Corporate warranty deeds were executed by 
Grand View on February 5, 1976, carrying out the division of 
the land proposed in 1973, except that the deeds did not reserve 
oil, gas, or mineral rights in anyone and covenanted that the 
land was free from encumbrance, except easements, 
reservations, restrictions, rights-of-way of record, and oil and 
gas leases of record. The corporation was dissolved 20 days 
later, on February 25, 1976. 

In late 1978 a son of the Greathouses, who handled the 
family’s mineral interests, noticed that delay payments were still 
being made to the dissolved Grand View. It appears that up to 
that time the parties had not questioned the payments and 
simply divided them equally. Notwithstanding the fact that the 
Greathouses had reserved the oil, gas, and mineral rights in the 
former Cross land, the payments to Grand View had included 
payments on the former Cross land. As a result of the son’s 
intervention, the Van Pelts and the Greathouses, on April 19, 
1979, entered into a “correction agreement,” which resulted in 
the payments being made in accordance with the title ownership 
of record; that is, the former Cross land was dropped from the 
Transcontinent Oil Company leases, each couple received an 
undivided one-eighth interest in the mineral interests under the 
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land sold to Carter, the Van Pelts were shown to own all the oil, 
gas, and mineral interests in the land deeded to them by Grand 
View, except for the part which the Greathouses had previously 
purchased from the Cross estate, and the Greathouses were 
shown to own all the oil, gas, and mineral interests in the land 
deeded to them by Grand View. At the same time, the parties 
executed other agreements with respect to the former Cross 
land, which, notwithstanding the titles of record and the 
aforedescribed “correction agreement,” state that the Van Pelts 
own all the oil, gas, and mineral rights under the former Cross 
land now owned by them and that the Greathouses own all the 
oil, gas, and mineral rights on the small portion of the former 
Cross land now owned by them. 

On October 25, 1979, the Greathouses sold and conveyed by 
warranty deed the land they had acquired from Grand View to 
Banner County Farms, Inc., a bona fide purchaser for value. 
Banner County Farms, Inc., has since been dissolved but is a 
defendant-appellee in this action. In their conveyance to 
Banner County Farms, Inc., the Greathouses reserved an 
undivided one-half interest in all oil, gas, and mineral rights. 

In early 1982 a well drilled on the land then owned by Banner 
County Farms, Inc., and formerly owned by Grand View, 
began to produce oil. On May 19, 1982, the Van Pelts instituted 
this action to reform the February 5, 1976, Grand View deeds 
so as to reflect that the Van Pelts and the Greathouses acquired 
all the oil, gas, and mineral rights previously owned by Grand 
View, in equal shares. 

With respect to the following matters, the evidence is in 
conflict. At trial Richard Van Pelt testified he knew when he left 
the offices of the corporation’s attorney after the Grand View 
deeds were signed on February 5, 1976, that the Greathouses 
owned Grand View’s former interest in the oil under the land 
they received, “plus whatever interest they had received under 
the Cross land.” He also believed, however, from his 
understanding of the discussion with the Greathouses in the 
attorney’s office, that at a later time there would be some 
“cross-deeding” so that the Van Pelts and the Greathouses 
would each end up owning an undivided one-half interest in all 
the oil, gas, and mineral interests under all the land conveyed to 
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each couple by Grand View. 

No one else confirms Van Pelt’s recitation of the discussion in 
the attorney’s office. In fact, Margaret Van Pelt testified she 
was unaware that the mineral rights had not been divided as 
contemplated in 1973. Nile Greathouse testified that at the time 
the Grand View deeds were executed, the parties changed their 
1973 position and agreed that each couple would receive the 
mineral rights with the land conveyed to that couple. The 
attorney has no recollection of what the parties discussed 
concerning mineral rights. 

Even though Van Pelt, as he testified, thought Grand View’s 
attorney would take care of the cross-deeding later, he talked 
with the attorney concerning the matter but once prior to 1980. 
This discussion resulted from a chance encounter at a grocery 
store and took place after an oil well was drilled in the area 
around the former Grand View land. On this occasion Van Pelt 
inquired as to whether the cross-deeding had been done; he was 
told that it had not. The Greathouses’ son testified that when he 
discovered the erroneous delay payments previously referred 
to, he discussed the matter with Richard Van Pelt, who did not 
mention at that time that he thought he (Van Pelt) owned half of 
the mineral rights. Van Pelt, on the other hand, testified that it 
was Nile Greathouse who discussed the payment problem and 
that Van Pelt did tell Nile Greathouse that he (Van Pelt) did not 
care what was done so long as things were split 50-50. 

Van Pelt testified that at one point Greathouse agreed to the 
cross-deeding, but the Greathouses’ son objected. Nile 
Greathouse testified he only agreed to talk to the former 
corporate attorney about the matter but never agreed to 
cross-deed anything. Van Pelt also testified that after the 
correction agreement of 1979, he, “probably in 1980,” placed a 
telephone call to the former attorney for Grand View and 
inquired as to whether the mineral interests were all 
straightened out. The attorney, apparently thinking Van Pelt 
was referring to the correction agreement, replied that 
everything had been taken care of. 

The assignment of error set forth in the first paragraph of 
this opinion rests upon Neb. Rev. Stat. § 21-20,104 (Reissue 
1983), which in pertinent part provides: 
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The dissolution of acorporation . . . shall not take away 
or impair any remedy available to or against such 
corporation, its directors, officers, or shareholders, for 
any right or claim existing, or any liability incurred, prior 
to such dissolution if action or other proceeding thereon is 
commenced within two years after the date of such 
dissolution. 

Our recent decision in Russell v. First York Sav. Co., 218 
Neb. 112, 352 N.W.2d 871 (1984), applying that statute, 
controls the disposition of this case. In Russell the plaintiff 
minority shareholder sued the dissolved corporation and 
others, including the corporation’s shareholder president, over 
2 years after the corporate dissolution, claiming that the assets 
had not been distributed fairly because there had been an 
appropriation of a corporate opportunity by the majority 
shareholder. In affirming the sustainment of demurrers and 
dismissal of the action, we said: 

Absent her status as a shareholder of York Investment, 
Russell would have no cause of action against any of the 
defendants regarding the dissolved corporation. In 
addition, there is no dispute that Russell’s cause of action 
arose before dissolution of York Investment, since the suit 
was directed to the distribution of the assets of the 
corporation upon dissolution and the cash payment to be 
made in lieu of a distributive share of the assets of the 
corporation. 
Id. at 116, 352 N.W.2d at 874. 

Even though we agreed that the shareholder was asserting 
her personal rights, we stated: 

Nevertheless, we find that any right asserted by Russell 
in the present case is dependent solely upon and arises 
from Russell’s status as a shareholder of York Investment. 
Asserting her right as a shareholder or her individual 
nonshareholder right is the same, when each such right is 
entirely dependent upon and existing solely as an 
outgrowth of Russell’s status as a shareholder. 

Id. at 117, 352 N.W.2d at 874. 

The suit here, just as the suit in Russell, involves a 

shareholder dispute as to the distribution of corporate assets. 
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However, the fact that this is an action in equity, Johnson v. 
Stover, 218 Neb. 250, 354 N.W.2d 142 (1984), requires that we 
make a further analysis of the nature of the provisions 
contained in § 21-20,104. This is so, for if § 21-20,104 were a 
statute of limitations, it would not necessarily control the time 
within which an action in equity must be brought. Although 
some jurisdictions hold that statutes of limitations apply alike 
to legal and to equitable actions, Simmons v. Friday, 359 Mo. 
812, 224 S.W.2d 90 (1949), and Anderson v. Anderson, 234 
Iowa 277, 12 N.W.2d 571 (1944), in the latter actions Nebraska 
relies on the concept of laches. In Campbell v. Kirby, 195 Neb. 
610, 614, 239 N.W.2d 792, 795-96 (1976), we said: 
Although ordinarily one has an undoubted right to bring 
an action within the statutory period, courts of equity 
have inherent power to refuse relief after undue and 
inexcusable delay independent of the statute when not to 
do so would work injustice in the particular case. [Citation 
omitted.] What constitutes laches is to be determined in 
the light of the circumstances of the particular case. 
(Citation omitted.] 
Campbell also observed, as had earlier cases, that laches does 
not result from the mere passage of time, but from the fact that 
during the lapse of time, circumstances changed such that to 
enforce the claim would work inequitably to the disadvantage 
or prejudice of another. In accord, among other recent cases, is 
Roadrunner Development v. Sims, 213 Neb. 649, 330 N.W.2d 
915 (1983). 

If § 21-20,104 is a survival statute rather than one of 
limitations, not even equity could estop its application. For, 
while a statute of limitations is a period of repose designed, if 
asserted, to prevent recovery on stale claims, a survival statute 
gives life to a substantive right that but for the statute would 
have been destroyed. S.1.D. No. 32 v. Continental Western 
Corp., 215 Neb. 843, 343 N.W.2d 314 (1983); Colton v. Dewey, 
212 Neb. 126, 321 N.W.2d 913 (1982); Vielehr v. Malone, 158 
Neb. 436, 63 N.W.2d 497 (1954); Canadian Ace Brewing v. 
Joseph Schlitz Brewing Co., 629 F.2d 1183 (7th Cir. 1980). 

Poliquin v. Sapp, 72 Il. App. 3d 477, 390 N.E.2d 974 (1979), 
interpreting a statute identical to Nebraska’s, and applying 
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language in an earlier Illinois Supreme Court opinion, The 
People v. Parker, 30 Ill. 2d 486, 197 N.E.2d 30 (1964), held that 
the statute was one of survival and, therefore, the shareholders 
could not bring their derivative action more than 2 years after 
the date of dissolution. In accord is Koepke v. First Nat. Bank 
of De Kalb, 5 Ill. App. 3d 799, 284 N.E.2d 671 (1972), which 
held that the statute barred a suit in equity brought against the 
corporation by one shareholder on behalf of all shareholders. 

Also interpreting the Illinois statute and reaching the same 
conclusion is Canadian Ace Brewing v. Joseph Schlitz Brewing 
Co., supra, holding that the statute applies not only to the 
dissolved corporation but to its shareholders and directors and 
that equitable estoppel could not apply to extend the 2-year time 
period, since the statute destroys the capacity to sue. Other 
cases in accord are McGlynn v. Rosen, 387 So. 2d 468 (Fla. 
App. 1980), and MBC, Inc. v. Engel, 119N.H. 8, 397 A.2d 636 
(1979). 

We recognize that in Russell v. First York Say. Co.,218 Neb. 
112, 352 N. W.2d 871 (1984), we refer to § 21-20,104 as a statute 
of limitations. It must be borne in mind, however, that Russell 
was a law action in which the nature of the statute was 
unimportant, concerning which no issue was present, and, 
therefore, no analysis as to its nature was either necessary or 
made. Denominating the statute as one of limitations was 
adequate for a proper resolution of the issues presented in 
Russell. Barnes v. Hampton, 198 Neb. 151, 152, 252 N.W.2d 
138, 139 (1977), also a law action, refers to the matter in less 
specific language as the “limitation period provided in” the 
statute. Farmers Union Co-op Assn. v. Mid-States Constr. Co., 
212 Neb. 147, 151, 322 N.W.2d 373, 376 (1982), by reference to 
other authorities, characterizes the statute as affecting the 
“ “incapacity to sue or be sued. ” (Emphasis supplied.) 
Discussing the statute in terms of the capacity to sue appears to 
characterize it as one of survival. 

We have held that in the absence of a statutory provision to 
the contrary, no action at law can be maintained by or against a 
dissolved corporation as a body corporate or in its corporate 
name. Christensen v. Boss, 179 Neb. 429, 138 N.W.2d 716 
(1965). We also quoted therein other authorities which hold that 
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where a statute continues the existence of a corporation for a 
certain period after its dissolution for purposes of defending 
and prosecuting suits, no action can be maintained by or 
against it after the expiration of that period. In other words, 
while a statute of limitations relates to the remedy only and not 
to substantive rights, Denver Wood Products Co. v. Frye, 202 
Neb. 286, 275 N.W.2d 67 (1979), a survival statute operates on 
the right or claim itself. 

The language in Russell which characterizes § 21-20,104 as a 
statute of limitations rather than one of survival is disapproved, 
as is any such suggestion which may be contained in Hampton. 

Section 21-20,104 is a survival statute which destroys the 
capacity of former shareholders of a dissolved corporation to 
sue or be sued on rights entirely dependent upon and existing 
solely as an outgrowth of the shareholder status except within 2 
years after the corporation has been dissolved. 

Accordingly, the decree of the district court is reversed and 
the cause remanded for dismissal. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 
SHANAHAN, J., concurs in the result. 


ALICE A. BOLL, APPELLANT AND CROSS-APPELLEE, V. GEORGE P. 
BOLL II, APPELLEE AND CROSS-APPELLANT. 
363 N.W.2d 542 
Filed March 8, 1985. No. 84-274. 


1. Modification of Decree: Child Custody: Appeal and Error. In actions seeking 
modification of the trial court’s order as to the custody of children in a marriage 
dissolution case, the court must, on appeal, review de novo the trial court’s 
determination with regard to whether a change of circumstances has occurred 
which justifies the modification of the earlier custody order. 

2. Modification of Decree: Child Custody. In a modification hearing to determine 
who should have custody of the children, the paramount consideration is the 
best interests of the children. 

3. Child Custody. Orders fixing custody of minor children will not be modified 
unless there has been a change of circumstances indicating that the person who 
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has custody is unfit for that purpose or that the best interests of the child require 
such action. 

4. . The general rule in cases where a custodial parent desires to leave the 
jurisdiction for any legitimate reason is that the minor children will be allowed to 
accompany the custodial parent if the court finds it to be in the best interests of 
the children to continue to live with that parent. 

. Ina divorce case it is generally the best policy to keep minor children 
within the jurisdiction of the court. However, the welfare of the child should 
receive the paramount consideration in the determination thereof, and this 
policy should yield to the best interests of the child. 

6. Child Custody: Appeal and Error. The discretion of the trial court in its 
determination as to whether to keep minor children within the jurisdiction of the 
courtis subject to review, but its determination will not be disturbed unless there 
is a clear abuse of discretion or it is clearly against the weight of the evidence. 

7. Child Custody. An award of custody to a parent should not be interpreted as a 
sentence of immobilization. A custodial parent will not be placed in a position of 
deciding between custody of one’s child and a more successful career. 


Appeal from the District Court for Douglas County: JERRY 
M. Gitnick, Judge. Affirmed in part, and in part reversed. 


Bruce H. Abrahamson of Gunderson, Abrahamson & 
Grewe, for appellant. 


Steven J. Lustgarten of Lustgarten & Roberts, P.C., for 
appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal by the petitioner, Alice A. Boll, from an 
order of the district court denying her petition to remove the 
parties’ minor child from Omaha, Nebraska, to Knoxville, 
Tennessee. The respondent, George P. Boll II, cross-appeals on 
the order of the district court denying his cross-petition seeking 
custody of the minor child. 

The marriage of the parties was dissolved on October 25, 
1982. At that time petitioner was awarded custody of their 
minor child, George P. Boll III, subject to respondent’s 
visitation rights. At the time of the divorce petitioner was 
unemployed and had no skills other than as a waitress. To better 
support herself and the minor child of the parties, the petitioner 
enrolled in the Omaha College of Health Careers and obtained 
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a certificate as an EEG technologist. Unable to find a position 
in her field in the Omaha area, the petitioner sought 
employment elsewhere and eventually found a position as an 
EEG technologist in Knoxville, Tennessee. The district court 
granted her permission to temporarily remove the child to 
Tennessee until the full hearing on the petition was held to 
decide the matter. 

Following the full hearing, the trial court ordered that the 
minor child not be removed from the court’s jurisdiction and 
that custody remain in the petitioner. 

The petitioner assigns as error the finding of the district court 
that it would be in the best interests of the minor child to deny 
petitioner’s application to remove the child to Knoxville, 
Tennessee. The respondent assigns as error in his cross-appeal 
the ruling by the court that it would be in the best interests of the 
child to remain in the custody of the petitioner. We reverse on 
the application to remove and affirm the custody decision. 

First, we address respondent’s cross-appeal on the issue of 
custody. In actions seeking modification of the trial court’s 
order as to the custody of children in a marriage dissolution 
case, this court must, on appeal, review de novo the trial court’s 
determination with regard to whether a change of 
circumstances has occurred which justifies the modification of 
the earlier custody order. We are required to make independent 
conclusions of fact without reference to the conclusion reached 
by the trial court, but we will give weight to the fact that the trial 
court observed the witnesses and has accepted one version of 
the facts rather than the opposite. Dunne v. Dunne, 211 Neb. 
636, 319 N.W.2d 741 (1982); Haake v. Haake, 215 Neb. 889, 
341 N.W.2d 911 (1983). 

Acting within that scope of review, we affirm the trial court’s 
order denying the respondent’s cross-petition seeking custody 
of the child. 

In a modification hearing to determine who should have 
custody of the children, the paramount consideration is the best 
interests of the children. Kuhn v. Kuhn, 204 Neb. 363, 282 
N.W.2d 43 (1979); Dunne v. Dunne, supra; Haake v. Haake, 
supra. 

Upon reviewing the facts we find that there has not been a 
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sufficient change of circumstances to warrant a change of 
custody. It is not in the child’s best interest to be placed in the 
custody of the respondent. The petitioner has adequately cared 
for their minor child. She is making an attempt to improve her 
standard of living so that she can provide better care for the 
child. Since the divorce decree the petitioner has received a 
certificate as an EEG technologist. She eventually found a 
position as an EEG technologist that paid much better than her 
previous employment as a waitress. Although there is evidence 
that she is not the perfect mother, the petitioner is not unfit to be 
in custody of the child. There has not been a sufficient change 
of circumstances to change custody. As we stated in Dunne, 
supra at 644-45, 319 N.W.2d at 745, “orders fixing custody of 
minor children will not be modified unless there has been a 
change of circumstances indicating that the person who has 
custody is unfit for that purpose or that the best interests of the 
child require such action.” See, also, Haake v. Haake, supra. 

Next we address the issue of whether the trial court correctly 
ordered that it was not in the child’s best interests to allow the 
petitioner to remove the child to Knoxville, Tennessee. We 
stated in Jafari v. Jafari, 204 Neb. 622, 284 N.W.2d 554 (1979), 
that the general rule in cases where a custodial parent desires to 
leave the jurisdiction for any legitimate reason is that the minor 
children will be allowed to accompany the custodial parent if 
the court finds it to be in the best interests of the children to 
continue to live with that parent. In Campbell v. Campbell, 156 
Neb. 155, 159, 55 N.W.2d 347, 350 (1952), we held: “ ‘In a 
divorce case it is generally the best policy to keep minor children 
within the jurisdiction of the court. However, the welfare of the 
child should receive the paramount consideration in the 
determination thereof and this policy should yield to the best 
interests of the child’ ” See, Jafari v. Jafari, supra; Haake v. 
Haake, supra. 

The trial court, after consideration of the facts, found that 
the best interests and welfare of the child would be served by 
denying the petitioner’s request to remove the child to 
Tennessee. We do not agree. 

The record reveals substantial evidence indicating that the 
petitioner had a legitimate reason to move the minor child to 
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Tennessee. She was attempting to improve her standard of 
living by obtaining a position as an EEG technologist, a career 
for which she had just received training. This was a 
considerable improvement over being unemployed or working 
as a waitress. The evidence indicates that she had obtained a 
position in Knoxville, but could not find an opening in her field 
in the Omaha area. Obtaining employment when unemployed 
and finding employment with a substantial opportunity for 
increased earnings are reasonable and legitimate reasons for a 
custodial parent to move to another jurisdiction. 

The trial court found that it was in the best interests of the 
child to remain in the custody of the petitioner. Based on the 
opportunities for improvement available to the petitioner in 
Tennessee, we can find no valid reason why it would not be in 
the child’s best interest to accompany his mother to Knoxville. 
An improved standard of living would certainly be in the child’s 
best interests. During their temporary stay in Tennessee, the 
evidence shows that the petitioner found adequate living 
arrangements and an adequate child care facility, and the child 
had made friends and was adapting to the move. The 
respondent alleged that the child’s community ties and extended 
family in the Omaha area were reasons to deny the application 
to remove the child. Although we realize community ties are 
important factors to be considered, they do not mandate 
prohibiting a custodial parent from relocating for a legitimate 
reason. As we stated in Gottschaill v. Gottschall, 210 Neb. 679, 
680-81, 316 N.W.2d 610, 612 (1982), “We do not feel that an 
award of custody to a parent should be interpreted as a sentence 
to immobilization.” We will not place a custodial parent in the 
position of deciding between custody of one’s child and a more 
successful career. 

As we view the evidence, recognizing that the trial court 
observed the witnesses, the petitioner had a legitimate reason 
which was in the best interests of the child for moving to 
Tennessee. We therefore reverse the trial court’s decision to 
deny the application for removal. 

AFFIRMED IN PART, AND IN PART REVERSED. 
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STATE OF NEBRASKA, APPELLEE, V. BRIAN KEITH PERKINS, 
APPELLANT. 
364 N.W.2d 20 


Filed March 8, 1985. No. 84-308. 


Confessions: Miranda Rights. If the individual indicates in any manner, at any 

time prior to or during the questioning, that he wishes to remain silent, the 

interrogation must cease. 

Miranda Rights: Waiver. In considering whether Miranda rights have been 

voluntarily waived, the court must look to the background, experience, and 

conduct of the accused. 

Confessions. A “sympathetic” approach in an interrogation does not amount to 

coercion. 

Juries. In order to establish a prima facie violation of the fair cross section 

requirement, the defendant must show (1) that the group alleged to be excluded 

is a “distinctive” group in the community; (2) that the representation of this 

group in venires from which juries are selected is not fair and reasonable in 

relation to the number of such persons in the community; and (3) that this 

underrepresentation is due to systematic exclusion of the group in the jury 

selection process. 

. To show a group is distinct the defendant must show that (1) the group is 

limited by some factor, such as race or age, (2) the group has a basic similarity in 

attitudes, ideas, or experience, and (3) there is a community of interest among 

members of the group requiring representation in the jury selection process. 

. The degree of underrepresentation on a jury panel cannot be measured 

by census data alone. 

Homicide: Intent. There need not be an intent to kill in felony murder, only an 

intent to commit the underlying felony. 

. No specific intention is required to constitute felony murder 

other than the intent to do the act which constitutes the felony during which the 

killing occurred. 
: . Duress is not a defense to a charge of homicide. 

Jury Instructions: Appeal and Error. Jury instructions must be read as a whole. 

If they fairly present the law so that the jury could not be misled, there is no 

prejudicial error. 


Appeal from the District Court for Lancaster County: 


BERNARD J. MCGINN, Judge. Affirmed. 


Rodney J. Rehm of Rehm & Bartling, for appellant. 
Paul L. Douglas, Attorney General, and J. Kirk Brown, for 


appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 


SHANAHAN, and GRANT, JJ. 
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BOSLAUGH, J. 

The defendant, Brian Keith Perkins, was convicted of first 
degree murder as the result of his participation in the December 
2, 1982, robbery-murder of Gordon Robert Eno, and was 
sentenced to life imprisonment. He has appealed and has 
assigned as error the trial court’s (1) failure to suppress his 
statements made during interrogation; (2) overruling of his 
motion to quash the jury panel for its underrepresentation of 
individuals 19 to 34 years old; (3) failure to declare the felony 
murder law unconstitutional; and (4) giving or refusing to give 
certain jury instructions. 

The record shows that the defendant lived with Benita 
Bradford at a house rented from the victim Eno at 2268 S Street 
in Lincoln, Nebraska. On December 2, 1982, the rent was 
several months in arrears, and Benita had been served with an 
eviction notice. Benita decided that she would pay the rent due 
and telephoned Eno at around 5 p.m. on December 2 and told 
him to come by the house that evening and pick up the rent. 

When Benita told the defendant that she intended to pay the 
rent, he decided to rob Eno of the rent money. The defendant 
asked Benita for a scarf and a knife. As Eno approached the 
front door, the defendant left the house through the back door. 

While the rent was being paid, the defendant hid in the 
bushes along the side of the house. 

While Eno was still at the residence, Walter Bradford 
arrived. He had been drinking, and wanted to talk to Eno about 
the possibility of Eno’s getting him a job. An argument 
developed between Eno and Walter as they stood on the front 
porch of the house, whereupon Eno walked away. 

As Eno was walking to his car, Walter jumped Eno from 
behind. Eno pushed Walter to the ground, at which time the 
defendant joined in and attacked Eno. Eno was knocked to the 
ground and a struggle between the three followed. The 
defendant grabbed Eno and told him this was a robbery. The 
defendant held Eno while Walter kicked him in the face several 
times and then searched his pockets. Eno gave up his wallet, but 
the defendant and Walter wanted his briefcase, hoping to find 
the rent money. The defendant claimed Walter stabbed Eno 


STATE v. PERKINS 493 
Cite as 219 Neb. 491 


while the defendant was searching for the briefcase. However, 
an eyewitness testified that Eno was first assaulted with a knife 
by a man wearing a red scarf. The defendant admitted that he 
was the one wearing a scarf over his face that night, a fact 
corroborated by Benita. 

After Eno was stabbed the defendant claimed Walter forced 
him to help put Eno into Eno’s car under threat of personal 
harm if the defendant did not cooperate. However, from the 
time of the supposed threat until the time Eno was fatally 
stabbed, the defendant had several opportunities to escape but 
chose not to. 

The defendant and Walter Bradford put Eno into Eno’s car 
and drove to a rural area northwest of Lincoln. Walter pulled 
Eno out of the car and, with the defendant’s help, dragged him 
into a ditch, where Walter proceeded to stab Eno while the 
defendant watched. They left Eno in the ditch and returned to 
Lincoln in Eno’s car. Both had blood on their clothes. Later that 
evening, the defendant threw liquid bleach on the bushes and 
yard area at the S Street residence, and later drove to Eno’s 
parked car and doused both the interior and exterior with 
bleach. The knife used in the assault was left in the kitchen sink 
at Benita’s mother’s home. 

The defendant was arrested on December 5, 1982, and 
interrogated by the Lincoln police. He gave a statement to the 
' police at that time about his involvement in the crime, which 
was later played at trial. The defendant claims his motion to 
suppress his statement to the police should have been sustained 
because his actions in remaining silent during interrogation 
were a revocation of his waiver of his Miranda rights. He also 
claims the statement was not admissible because it was elicited 
by coercion. 

After he had been arrested on December 5, 1982, the 
defendant was asked if he knew why he was arrested. When he 
answered “yes,” the interrogating officer, James Peschong, 
told the defendant that he had a warrant for his arrest on some 
misdemeanor bicycle offenses and that he wanted to talk with 
him about the death of Robert Eno. The defendant responded 
twice, “Who is Mr. Eno?” 
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The Miranda rights were read to the defendant at 7:42 a.m. 
As each warning was read, the defendant waived that right. 
Officer Peschong then started questioning him. Shortly 
thereafter, the defendant slid his chair against a wall, stuck his 
feet out, slouched, rested his head against the wall, closed his 
eyes, and crossed his arms. He remained that way for about 
one-half hour while the officer continued to pose questions. At 
8:15 a.m. the officer left the room. He returned around 8:40 
a.m. and continued the interrogation by playing Benita 
Bradford’s taped statement that had been given earlier that 
morning. For about 30 minutes, while the tape played, the 
defendant sat up, leaned forward, and held his head between 
his hands with his elbows on his knees. When the tape ended at 
around 9:10, Officer Peschong started the questioning again. 
At 9:25 the defendant said that he wanted to talk to Officer 
Sorensen. 

At 9:30 a.m. Sorensen came into the room. The defendant 
told Sorensen that he had not killed Eno, and asked if he could 
talk to Benita. She was allowed in the room for 5 minutes. The 
defendant then said that he wanted to talk with Sorensen alone. 
The defendant started talking and asked if the statement could 
be recorded. Before taping the statement, Sorensen repeated 
the defendant’s Miranda rights. The defendant again waived all 
of his rights and made a statement as to his involvement in the 
crime. The taping began at 9:42 a.m. and ended at 10:22 a.m. 

The defendant claims that his silence from 7:45 a.m. until 
9:25 a.m. was a revocation of his prior waiver of his Miranda 
rights. This contention is without merit. 

The general rule governing revocation of a waiver of 
Miranda rights is set out in Miranda v. Arizona, 384 U.S. 436, 
868. Ct. 1602, 16 L. Ed. 2d 694 (1966). 

Once warnings have been given, the subsequent 
procedure is clear. If the individual indicates in any 
manner, at any time prior to or during questioning, that he 
wishes to remain silent, the interrogation must cease. At 
this point he has shown that he intends to exercise his Fifth 
Amendment privilege; any statement taken after the 
person invokes his privilege cannot be other than the 
product of compulsion, subtle or otherwise. Without the 
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right to cut off questioning, the setting of in-custody 
interrogation operates on the individual to overcome free 
choice in producing a statement after the privilege has 
been once invoked. 
Id. at 473-74. This court adopted that holding in Jn re Interest 
of Durand, State v. Durand, 206 Neb. 415, 293 N.W.2d 383 
(1980). 

In Michigan v. Mosley, 423 U.S. 96, 103, 96S. Ct. 321, 46 L. 
Ed. 2d 313 (1975), the U.S. Supreme Court noted that “[t]he 
critical safeguard identified in the passage at issue is a person’s 
‘right to cut off questioning.’ ” This right must be scrupulously 
honored. 

Here, there was no indication that the defendant wished to 
end the questioning. He did not say “I don’t want to talk to 
you,” and never flatly refused to answer any questions. 

Miranda should not be read so strictly as to require the police 
‘ to accept as conclusive any statement or act, no matter how 
ambiguous, as a sign that the suspect desires to cut off 
questioning. Lamb v. Commonwealth, 217 Va. 307, 227 S.E.2d 
737 (1976); People v. Roark, 643 P.2d 756 (Colo. 1982) 
(Erickson, J., concurring in part and dissenting in part). See, 
also, Vail v. State, 599 P.2d 1371 (Alaska 1979); State v. House, 
54 Ohio St. 2d 297, 376 N.E.2d 588 (1978). 

An expert who testified for the defense admitted that there 
were a “myriad of possibilities” as to why the defendant 
remained silent and that his actions were open to multiple 
interpretations. The defendant possessed at least normal 
communication skills and could have said that he did not want 
to talk to the officer. Instead of refusing to answer questions, he 
asked to talk with Officer Sorensen. 

Under the totality of the circumstances test, there is no 
reason to believe the defendant revoked his prior waiver or that 
the statement was not voluntarily made. 

Johnson v. Zerbst, 304 U.S. 458, 58S. Ct. 1019, 82 L. Ed. 
1461 (1938), established that in considering whether rights have 
been voluntarily waived, the court must look to the 
background, experience, and conduct of the accused. 

The defendant here had been arrested several times 
previously and had been through the Miranda procedures prior 
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to his questioning in this case. On one prior occasion he refused 
to waive his Miranda rights and told the police he did not want 
to talk to them. At another time he agreed to make a statement 
and sat in a position similar to the one in question. It was his 
normal sitting position. At this interrogation it is more likely 
that he was silent in order to discover what the police found out 
from Benita and what kind of a deal he could make. When he 
did speak, he chose to talk with Sorensen, an officer with whom 
he had previously discussed the case and a man he had known 
from prior encounters with the law. 

The technique of interrogation used here was not 
threatening, coercive, or promising. Officer Peschong used 
what is called an “alibi” approach, in which the officer suggests 
that the killing might have been an accident. This 
“sympathetic” approach does not amount to coercion. See 
Miller v. Fenton, 741 F.2d 1456 (3d Cir. 1984). The totality of 
the circumstance does not suggest that the defendant revoked 
his waiver or that he was coerced into giving his statement. . 

The defendant next challenges the composition of the jury at 
trial. He claims there was a systematic exclusion of persons 
between the ages of 19 and 34 sufficient to deny him his right to 
a fair jury trial. The defendant failed to prove such a systematic 
exclusion. This assignment of error is without sufficient 
support on the record. 

The U.S. Supreme Court in Duren v. Missouri, 439 U.S. 357, 
99 S. Ct. 664, 58 L. Ed. 2d 579 (1979), set forth what a 
defendant must prove in order to show a prima facie violation 
of his sixth amendment right to a jury pool representing a fair 
cross section of the community. 

In order to establish a prima facie violation of the 
fair-cross-section requirement, the defendant must show 
(1) that the group alleged to be excluded is a “distinctive” 
group in the community; (2) that the representation of this 
group in venires from which juries are selected is not fair 
and reasonable in relation to the number of such persons 
in the community; and (3) that this underrepresentation is 
due to systematic exclusion of the group in the 
jury-selection process. 
Id. at 364. 
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To show the group is distinct the defendant must show that 
(1) the group is limited by some factor, such as race or age, (2) 
the group has a basic similarity in attitudes, ideas, or 
experience, and (3) there is a community of interest among 
members of the group requiring representation in the jury 
selection process. Willis v. Zant, 720 F.2d 1212 (11th Cir. 1983). 

Here, the defendant failed to show any similarity between 
the members of the group in question other than age. Even the 
defendant’s expert witnesses testified that within this age group 
there can be wide differences in attitudes, income, and interests. 
Age by itself is insufficient to establish a group as distinctive. 
“TT]here is no cognizable ‘magic’ about a group whose sole 
identifiable characteristic is that each member is in the age 
range of 18-34.” United States v. Potter, 552 F.2d 901, 905 (9th 
Cir. 1977); United States v. Ross, 468 F.2d 1213 (9th Cir. 1972), 
cert. denied 410 U.S. 989, 93 S. Ct. 1500, 36 L. Ed. 2d 188 
(1973). 

Secondly, there was insufficient proof to establish that this 
group was not fairly represented in the jury venires. The 
defendant relied solely on the results of the 1980 census for his 
contention that 49 percent of the eligible jury population in 
Lancaster County was between 19 and 34. 

A U.S. census report does not provide an accurate 
accounting of the number of residents in a given county. See, 
State v. Davis, 66 Neb. 333, 92 N.W. 740 (1902); Gordon v. 
Lowry, 116 Neb. 359, 217 N.W. 610 (1928). The testimony 
established that, basically, census packets are mailed to where 
people are living at the time, without close scrutiny as to 
whether an individual might be counted at another location. 
Tracking university students is particularly difficult, since a 
student may be counted in group housing on campus and also at 
his parents’ residence. 

The degree of underrepresentation on a jury panel cannot be 
measured by census data alone. Without more, the defendant 
has failed to establish a clear case of unfair representation. 

Finally, the defendant failed to show a systematic exclusion 
of 19- to 34-year-olds in the jury selection process. Essentially, 
he is challenging the validity of using voter registration key 
numbers as the basis for jury selection. 
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He argues that the situation is analogous to Taylor y. 
Louisiana, 419 U.S. 522, 95S. Ct. 692, 42 L. Ed. 2d 690 (1975), 
and Duren v. Missouri, supra, in which state statutes allowed 
women to be excluded from jury selection upon request. The 
statutes were found to be unconstitutional for violating the fair 
cross section requirement of the sixth amendment. The 
defendant claims that the Nebraska system similarly results in 
systematic exclusion by limiting jury selection to the names of 
registered voters. Such tests have been shown to exclude a wide 
range of individuals, including young people between the ages 
of 19 and 34. 

However, the situations are distinguishable. As pointed out 
by this court in State v. Addison, 198 Neb. 442, 443, 253 
N.W.2d 165, 166 (1977): 

The Nebraska statute does not authorize the exclusion of 
any class from the jury list; the only exclusion is of persons 
found individually not to have the qualifications of 
jurors, and the jury commissioner is required to record all 
names so stricken, such list being subject to inspection by 
the court and by the attorneys of record. § 25-1629, 
R.R.S. 1943. The Nebraska system is clearly outside the 
ambit of Taylor v. Louisiana, supra. 
See, also, State v. Wounded Arrow, 207 Neb. 544, 300 N.W.2d 
19 (1980). The failure of young people to register to vote does 
not amount to a systematic exclusion of young people from 
jury venires in the context of Taylor or Duren. 

Defendant next challenges the constitutionality of 
Nebraska’s felony murder law, Neb. Rev. Stat. § 28-303 
(Reissue 1979), as allowing disproportionately harsh sentences 
of death or life imprisonment to be imposed upon a defendant 
who did not kill or have the intent to kill. 

This court’s opinion in State v. Bradley, 210 Neb. 882, 317 
N.W.2d 99 (1982), is dispositive. Bradley established that there 
need not be an intent to kill in felony murder, only an intent to 
commit the underlying felony. “ “The turpitude involved in the 
robbery takes the place of intent to kill... . ” Jd. at 884, 317 
N.W.2d at 101. 

Felony murder is not on the same footing with other forms of 
first degree murder. Willfulness, deliberation, and 
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premeditation are irrelevant considerations. “ ‘In [felony 
murder] it is the particular actus reus, the . . . means of the 
murder, which we have singled out for our gravest criminal 
sanction and not a particular mens rea... . ” Id. at 885, 317 


N.W.2d at 101, quoting Evans v. State, 28 Md. App. 640, 349 
A.2d 300 (1975). 

The defendant admitted he intended to rob Eno and that he 
and Walter Bradford joined in a concerted effort to rob Eno. 
They jointly assaulted Eno and, together, drove him to a rural 
area where he was brutalized before being killed. The defendant 
watched Walter stab Eno and then returned to Lincoln with 
Walter in Eno’s car. The defendant then tried to conceal the 
crime. 

In the present case the defendant carried out the robbery with 
the help of Walter Bradford. It is this actus reus which is 
punished by felony murder. Life imprisonment was not a harsh 
sentence for a robbery which culminated in a brutal murder. 
The felony murder law is not unconstitutional on this basis. 

Finally, the defendant challenges the trial court’s refusal to 
instruct the jury on duress as a defense, and the giving of 
instruction No. 10 as to the elements of felony murder. 

The trial court did not err in refusing to instruct as to duress. 
As established in State v. Fuller, 203 Neb. 233, 278 N.W.2d 756 
(1979), supp. op. 204 Neb. 196, 281 N.W.2d 749, duress is not a 
defense to a charge of homicide. 

The defendant claims instruction No. 10 was erroneous in 
that it did not require there be a causal connection between the 
robbery and murder for felony murder to occur. 

Instruction No. 10 provided: 

A defendant who is engaged in the perpetration of a 
robbery or attempted robbery who has knowledge that 
another has actively joined in such defendant’s criminal 
enterprise and who continues to participate in the robbery 
or attempted robbery in any degree cannot escape 
responsibility for a homicide which occurs during the 
course of the robbery or attempted robbery because as a 
result either of fear or even of a better motive he concludes 
to desist from further participation or flee prior to the 
consummation of the robbery or attempted robbery. 
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The defendant claims instruction No. 10 did not clearly 
require that the murder had occurred within the res gestae of the 
crime. 

Jury instructions must be read as a whole. If they fairly 
present the law so that the jury could not be misled, there is no 
prejudicial error. Kresha v. Kresha, 216 Neb. 377, 344 N.W.2d 
906 (1984). 

Instruction No. 10 as written was sufficient to establish that 
the murder must flow from the course of the robbery. Any 
concern that it did not adequately express that the murder must 
occur during the res gestae of the robbery is dispelled by 
instruction No. 12, which provided in part: 

You are instructed that in order to establish that a 
homicide was committed in the perpetration of or attempt 
to perpetrate a robbery it is not necessary for the State to 
prove that the homicide was committed before or during 
the actual perpetration of or attempted perpetration of a 
robbery; a homicide is committed in the perpetration of or 
attempt to perpetrate a robbery if it is committed in the res 
gestae of the perpetration of or attempted perpetration of 
a robbery; that is, if the initial crime of perpetration or of 
attempt to perpetrate a robbery and the homicide were 
closely connected in point of time, place and causal 
relation, and were parts of one continuous transaction. 

(Emphasis supplied.) 

When read together, the instructions given fairly stated the 
elements of felony murder. 

There being no error, the judgment is affirmed. 

AFFIRMED. 


IN RE INTEREST OF S.A.S., A CHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. V.S., APPELLANT. 
363 N.W.2d 546 


Filed March 8, 1985. No. 84-370. 


Parental Rights: Appeal and Error. We review the matter de novo upon the record to 
determine if the order terminating parental rights is supported by clear and 
convincing evidence. 
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Appeal from the Separate Juvenile Court of Douglas 
County. Affirmed. 


Steven Lefler and Jerry Fogarty, for appellant. 


Donald L. Knowles, Douglas County Attorney, and 
Christopher E. Kelly, for appellee. 


Pamela Hogenson Govier of Frost & Meyers, guardian ad 
litem. 


KRrIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal from an order of the the separate juvenile 
court of Douglas County terminating the parental relationship 
of S.A.S., a female child born December 7, 1980, to V.S., the 
natural mother. 

In June 1982 the police were notified of a case of possible 
child neglect through a call to the department’s child abuse 
hotline. The police called the case to the attention of juvenile 
authorities from Child Protective Services, who upon 
investigation discovered that the child, S.A.S., then 
approximately 18 months old, was living with the mother and 
her husband in the cab of a truck. The husband was employed 
by a carnival as a driver and a ride operator. When found, 
S.A.S. exuded a strong body odor and suffered from severe 
diaper rash, but was otherwise in good health. The mother had 
been asked to leave the carnival and voluntarily surrendered 
temporary custody of S.A.S. It was the mother’s plan to travel 
to California, but she had neither funds to accomplish the 
' journey nor a prospective place of residence when she arrived. 
The husband, although not the child’s natural father, expressed 
’ aninterest inS.A.S. but did not possess sufficient means to care 
for her. 

On July 7, 1982, a petition was filed alleging that S.A.S. was 
a juvenile who had not been provided necessary financial 
support and residence. The petition further alleged that S.A.S. 
had been left alone without supervision for prolonged periods 
in potentially dangerous situations and, further, that S.A.S. 
had been offered and given to strangers. A supplemental 
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petition was filed in September 1982 to further allege that the 
mother had absented herself from the jurisdiction and that the 
authorities did not know her whereabouts. 

An adjudication hearing was held on November 10, 1982, 
and the facts alleged in the petition were found to be true. 
Prayer for termination of parental rights was taken under 
advisement. The mother was subsequently ordered by the court 
to participate in a plan of rehabilitation involving the securing 
of employment or job training, counseling, completion of 
parenting classes, and the establishment of a permanent 
residence. After numerous review hearings a request for 
termination was filed. At the conclusion of a hearing held on 
March 26, 1984, the mother’s parental rights were terminated. 
S.A.S. had been in foster care for almost 2 years. 

The mother appeals. As her assignment of error, she alleges 
error in the receipt of evidence relating to the charges of leaving 
the child unattended and offering the child to others. We review 
the matter de novo upon the record to determine if the order 
terminating parental rights is supported by clear and 
convincing evidence. Jn re Interest of D.R. and S.B., 217 Neb. 
883, 351 N.W.2d 424 (1984). 

The assigned error relates only to the finding of neglect. As 
clear and convincing evidence exists apart from the disputed 
evidence to establish that fact, the alleged error will not be 
further discussed except to note that it relates to receipt into 
evidence of written reports of social workers who in many cases 
were present in court and not called to testify. The basis for the 
court’s ruling is not explained in the record, nor is authority 
cited for the curious proposition in the bill of exceptions that 
the rules of evidence do not apply to termination cases. 

Instead, we are again presented with the situation of a failed 
plan of rehabilitation. After 2 years of counseling, aid, and 
advice, the mother is not prepared to provide even the most 
minimally stable environment for the child. The mother 
(whether now divorced or not) lived with three different men, 
the criterion seeming to be whether they would provide for her. 
Successive jobs were secured and left, and false reports were 
made to the court representatives. At the time of the 
termination hearing, except for fairly regular visits to S.A.S., 
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the rehabilitation plan was a failure and in a shambles. 

The mother is not a vicious person, nor was she cruel to her 
daughter. She is simply unable or unwilling to take any 
responsibility. To release S.A.S., the child, to the mother’s 
catch-as-you-can nomadic life is unthinkable, and to sentence 
her to a lifetime of foster care is equally unthinkable. 

We have previously said that children cannot be made to 
await uncertain parental maturity. State v. Souza-Spittler, 204 
Neb. 503, 283 N.W.2d 48 (1979). That statement remains the 


law in this state. 
AFFIRMED. 


RoBERT M. ZEMANEK, APPELLEE, V. BEVERLY A. ZEMANEK, 
APPELLANT. 
363 N.W.2d 399 


Filed March 8, 1985. No. 84-396. 
Appeal from the District Court for Douglas County: 
DONALD J. HAMILTON, Judge. Affirmed. 
Jerome J. Ortman, for appellant. 


Henry R. Setser of Erickson & Sederstrom, P.C., for 
appellee. 

KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 

PER CURIAM. 

The instant appeal involves a domestic relations matter. 

The court, having reviewed the record in this case de novo, 
agrees with the result reached by the trial court. The judgment is 


affirmed. 
AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. LAVONNE F. BODTKE, 
APPELLANT. 
363 N.W.2d 917 


Filed March 8, 1985. No. 84-447. 


1. Miranda Rights. The requirements and corresponding proscriptions of Miranda 
relate to governmental activity such as interrogation by law enforcement 
personnel. Miranda does not dictate rules governing the manner or efforts of 
private citizens enforcing their private property rights by private investigation or 
interrogation. 

2. Confessions: Evidence. Voluntariness is the ultimate test to use an accused’s 
statement as evidence ina criminal prosecution. 

. On questioned voluntariness, an accused’s statement, whether 
an admission or a confession, made to private citizens, as well as to law 
enforcement personnel, must be voluntary as determined by a court for 
admissibility and as a fact ascertained by the jury. 

_ 4. Confessions: Words and Phrases. Generally, before one is a person in authority 
perhaps affecting voluntariness of an accused’s statement or confession, the 
accused must reasonably believe that the person making a promise or 
inducement related to a statement or confession is one who has the capacity, 
directly or indirectly, to produce a represented material result in the prosecution 
or disposition of a matter in the criminal justice system. 

5. Jury Instructions: Appeal and Error. An appellant cannot claim prejudice 
regarding an instruction favorable or beneficial to the appellant’s theory on 
which a case is tried. 


Appeal from the District Court for Thayer County: ORVILLE 
L. Coapy, Judge. Affirmed. 


David E. Cording, for appellant. 


Paul L. Douglas, Attorney General, and Jill Gradwohl, for 
appellee. 


KrIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

This is an appeal from the district court for Thayer County 
where LaVonne F. “Bill” Bodtke was convicted in a jury trial on 
two counts of forgery, Neb. Rev. Stat. §§ 28-602(1) and 
28-603(1) (Reissue 1979), Class III felonies. The district court 
sentenced Bodtke toaterm of 1 year in the Nebraska Penal and 
Correctional Complex on each count, with sentences to run 
consecutively. We affirm the judgment of the district court. 
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Bodtke owned the Bodtke Insurance Agency in Hebron, 
Nebraska, and was an agent for Farmers Mutual Insurance 
Company of Nebraska (Farmers Mutual). Farmers Mutual 
insured farm property and livestock against loss caused by 
various casualties, for example, wind damage to buildings and 
livestock death from vandalism or lightning. Generally, when 
an insured sustained a loss, the local agent, such as Bodtke, 
would verify the loss and process the claim. The process 
included a written proof of loss—a “Property Loss Notice” and 
“Statement of Loss” signed by the insured—mailed by the 
agent to Farmers Mutual, which issued a settlement draft. 
Farmers Mutual would mail the settlement draft to the agent 
who had forwarded the claim, and the agent would deliver the 
draft to the insured-claimant. 

During 1982, Bodtke, without knowledge of certain 
policyholders of Farmers Mutual, signed proofs of loss in the 
names of persons insured by Farmers Mutual, claims for losses 
which never occurred. Upon receipt of the settlement draft 
issued for the false claim, Bodtke forged the signature of the 
insured, cashed the check, and kept the proceeds. 

Farmers Mutual became suspicious of approximately 60 
claims submitted through Bodtke’s agency for claimed losses in 
the latter part of 1981 and 1982. Of the suspect claims, 4 related 
to livestock loss through gunshot wounds, 34 for livestock 
killed by lightning, and 17 for property damage caused by wind. 

Two representatives of Farmers Mutual met with Bodtke at 
his office in Hebron on January 25, 1983, to “confront him 
with the fraudulent claims.” In that 1-hour meeting, Bodtke 
admitted submitting false claims. The Farmers Mutual 
representatives suggested that Bodtke come to the insurance 
company’s home office in Lincoln, but Bodtke was unable to go 
to Lincoln on January 25. After unsuccessful attempts at 
scheduling, a meeting was held on February 4 in the library of 
Farmers Mutual’s headquarters in Lincoln. Attending the 
meeting were Bodtke and three officials of Farmers 
Mutual—its president, a vice president, and the corporate 
general counsel. No law enforcement personnel attended or 
knew about the meeting. Although Bodtke’s attorney was 
aware of the meeting at Farmers Mutual’s office, Bodtke 
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appeared without counsel and acknowledged that his attorney 
did not object to any meeting to discuss and resolve the 
fraudulent claims. No one from Farmers Mutual called 
Bodtke’s attorney, and the meeting proceeded. 

None of the Farmers Mutual representatives informed 
Bodtke that he had a right to the presence of an attorney during 
the meeting or that he was not at liberty to leave the meeting at 
any time. In fact, Bodtke, for some undisclosed reason, left the 
meeting but returned and resumed discussing the claims 
questioned by Farmers Mutual. 

In the course of the meeting, the general counsel for Farmers 
Mutual told Bodtke that the insurance company wanted “to 
resolve the matter of [Bodtke’s] debt to the company,” that 
Farmers Mutual was obligated “to report these matters [false 
claims] to the Department of Insurance,” and that any 
possibility of criminal prosecution “would be up to the State.” 
After Bodtke and the officers of Farmers Mutual sorted 
through a list of sundry suspect claims submitted through 
Bodtke’s agency and paid by the insurance company, Bodtke 
identified the false claims which he had submitted. Bodtke and 
Farmers Mutual expressed a mutual desire to minimize 
notoriety which might ensue from civil litigation regarding the 
false claims. Farmers Mutual had prepared an “agreement” for 
Bodtke’s signature. The agreement recited Bodtke’s submitting 
“false claims” and Farmers Mutual’s issuing checks for 
payment of $30,676.63 on the false claims, as well as contained 
arecital that Bodtke “forged the endorsement of the payees” on 
the checks and kept the proceeds “from the claim payments.” 
Further, the agreement required Bodtke to “transfer ownership 
of the Farmers Mutual portion of [Bodtke’s agency] to the 
company, to be sold,” and also contained: 

Agent understands this agreement settles only his 
financial obligation to the company, and that the 
company is required by law to report the matter to the 
state. Agent further understands that the state alone will 
decide whether to file criminal charges against agent and 
take administrative action against his remaining agent’s 
licenses. 

Bodtke signed the agreement on February 4 in the office of 
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Farmers Mutual. Later, in Thayer County, Bodtke was charged 
with two counts of forgery, namely, falsely making a claim 
against Farmers Mutual in violation of § 28-602(1) and falsely 
endorsing or uttering a check issued by Farmers Mutual to an 
insured. See § 28-603(1). Pursuant to Neb. Rev. Stat. § 29-115 
(Cum. Supp. 1984), Bodtke moved for pretrial suppression of 
his February 4 agreement with Farmers Mutual, claiming that 
the agreement was an involuntary confession and was obtained 
in violation of safeguards for custodial interrogation of a 
suspect as required by Miranda v. Arizona, 384 U.S. 436, 86S. 
Ct. 1602, 16 L. Ed. 2d 694 (1966). The district court overruled 
Bodtke’s motion. In his jury trial Bodtke did not testify and 
offered no evidence but, as apparent trial strategy, proceeded 
on the expectation that the jury would reject the February 4 
“agreement” as involuntary and acquit Bodtke. 

At conclusion of the evidence and during the conference on 
instructions, the court indicated its intention to give an 
instruction patterned on NJI 14.52, regarding voluntariness 
and the use of Bodtke’s written “agreement” as evidence of 
guilt. Part of the court’s proposed instruction contained: 

The state has introduced in evidence certain admissions 
or confessions claimed to have been made by the 
defendant. 

Before such admissions or confessions may be 
considered by you as evidence of defendant’s guilt, you 
must find beyond a reasonable doubt that they were freely, 
voluntarily, and intelligently made by the defendant. 


To be voluntary an admission or confession does not 
have to proceed wholly or spontaneously at the suggestion 
of the defendant. The fact that it may have been elicited by 
questions propounded by persons who were interrogating 
the defendant will not, of itself, render it inadmissible. 

The remainder of the court’s proposed instruction was taken 
from NJI 14.52. Bodtke objected to the court’s proposed in- 
struction and requested that the omitted phrase, “in authority,” 
as found in NJI 14.52, be added to the court’s proposed 
instruction, namely, “questions propounded by persons in 
authority who were interrogating the defendant... .” 
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(Emphasis supplied.) Also, Bodtke requested a definitional 
instruction regarding “persons in authority.” The court denied 
both requests by Bodtke and gave its instruction as indicated. 
The jury found Bodtke guilty on both counts of forgery, and 
the court sentenced Bodtke after a presentence report. 

Bodtke claims two errors in the proceedings against him, 
namely: (1) Because representatives of Farmers Mutual did not 
give the warnings required by Miranda, the district court 
should have suppressed Bodtke’s statement, the February 4 
“agreement” given to insurance company representatives; and 
(2) In accordance with NJI 14.52, any instruction regarding 
voluntariness of Bodtke’s statement should have included (a) 
the modifying phrase “persons in authority” in reference to 
Bodtke’s interrogators and (b) a definition of the phrase 
“persons in authority.” 

Factfinding by a trial court on a motion to suppress will not 
be overturned on appeal unless clearly wrong. State v. 
McCarthy, 218 Neb. 246, 353 N.W.2d 14 (1984). 

Although not critical for disposition of the issues presented 
in this appeal, there is a distinction between an admission and a 
confession. Bodtke uses the word confession to characterize his 
statement sought to be suppressed. In a confession an accused 
admits guilt of every material element of the crime charged 
against him, whereas in an admission an accused acknowledges 
some fact or circumstance in itself insufficient to constitute an 
acknowledgment of guilt but tending to prove the ultimate fact 
of guilt. See, The People v. Georgey, 38 Ill. 2d 165, 230 N.E.2d 
851 (1967); 23 C.J.S. Criminal Law § 816 (1961). Bodtke’s 
statement did not refer to any specific proof of loss or to any 
criminal intent “to deceive or harm” anyone by the 
transactions. Those omissions technically rendered Bodtke’s 
statement an admission rather than a confession. 

Miranda v. Arizona, 384 U.S. 436, 86S. Ct. 1602, 16 L. Ed. 
2d 694 (1966), formulated prerequisites for admissibility of a 
suspect’s in-custody statement(s) obtained “in a_police- 
dominated atmosphere, resulting in self-incriminating 
statements,” id. at 445, and sought to minimize the 
psychological advantage frequently inherent in an exercise of 
governmental authority as a tool for coercion, that is, the 
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“potentiality for compulsion.” Jd. at 457. “Custodial 
interrogation” has been characterized by the U.S. Supreme 
Court in Miranda as “questioning instigated by law 
enforcement officers after a person has been taken into custody 
or otherwise deprived of his freedom of action in any 
significant way.” Id. at 444. 

In Miranda the U.S. Supreme Court also stated: 

The principles announced today deal with the 
protection which must be given to the privilege against 
self-incrimination when the individual is first subjected to 
police interrogation while in custody at the station or 
otherwise deprived of his freedom of action in any 
significant way, 

id, at 477, and “In announcing these principles, we are not 
unmindful of the burdens which law enforcement officials must 
bear,” id. at 481. 

In Bodtke’s case there are dual reasons that the Miranda 
requirements do not apply to the statement obtained. First, 
there is no indication or intimation that any law enforcement 
agency was involved, directly or indirectly, in effecting meetings 
between Bodtke and Farmers Mutual or in producing Bodtke’s 
statement. Clearly, the requirements and corresponding 
proscriptions of Miranda relate to governmental activity such 
as interrogation by law enforcement personnel. Miranda does 
not dictate rules governing the manner or efforts of private 
citizens enforcing their private property rights by private 
investigation or interrogation. See Carnes y. State, 115 Ga. 
App. 387, 154S.E.2d 781 (1967). Representatives of Farmers 
Mutual were private citizens, not law enforcement personnel. 
Second, Bodtke was not in custody, that is, “deprived of his 
freedom of action in any significant way,” when he made the 
statement sought to be suppressed. At the office of Farmers 
Mutual, Bodtke was at liberty to leave the meeting at any time 
and, unrestrained and unaccompanied, Bodtke actually left the 
meeting only to return and take up negotiations to determine 
and resolve his liability to Farmers Mutual. See United States ex 
rel. Sanney v. Montanye, 500 F.2d 411 (2d Cir. 1974). The 
district court correctly overruled Bodtke’s motion to suppress 
on claims of involuntariness and failure to comply with 
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Miranda regarding custodial interrogation. 

We next address the complaint about the instruction given on 
the question of voluntariness concerning Bodtke’s statement. 
However, before examining the instruction tendered by Bodtke 
and that given by the court, a review of voluntariness and its 
relation to evidence in a criminal prosecution is beneficial. 

Miranda has not relegated to oblivion all other case law on 
voluntariness. “Apparent compliance with the Miranda 
procedures does not automatically assure the voluntariness of a 
statement, any more than failure to adhere to Miranda 
automatically renders an admission involuntary.” United States 
v. Bernett, 495 F.2d 943, 949 (D.C. Cir. 1974) (Robinson, 
Circuit Judge, dissenting). 

As expressed by Justice Frankfurter in Culombe v. 
Connecticut, 367 U.S. 568, 602, 81S. Ct. 1860, 6 L. Ed. 2d 1037 
(1961): 

The ultimate test remains that which has been the only 
clearly established test in Anglo-American courts for two 
hundred years: the test of voluntariness. Is the confession 
the product of an essentially free and unconstrained 
choice by its maker? If it is, if he has willed to confess, it 
may be used against him. If it is not, if his will has been 
overborne and his capacity for self-determination 
critically impaired, the use of his confession offends due 
process. 
See, also, United States v. Bernett, supra. 

If an accused lacks sufficient powers of reason and volition, 
the most meticulous explanation of constitutional rights will 
not make a statement voluntary. Is the act of admission or 
confession that of the maker or another? Use of an accused’s 
involuntary statement, whether admission or confession, 
offends due process and fundamental fairness in a criminal 
prosecution, because one acting with coercion, duress, or 
improper inducement transports his volition to another who 
acts in response to external compulsion, not internal choice. 
With voluntariness as the ultimate test regarding an accused’s 
statement, the focal point of inquiry into voluntariness is 
whether the statement is “the product of a rational intellect and 
a free will.” State v. Prim, 201 Neb. 279, 281, 267 N.W.2d 193, 
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195 (1978); State v. Russell, 194 Neb. 64, 230 N.W.2d 196 
(1975). Accord, Blackburn v. Alabama, 361 U.S. 199, 80S. Ct. 
274, 4L. Ed. 2d 242 (1960); Townsend v. Sain, 372 U.S. 293, 83 
S. Ct. 745, 9 L. Ed. 2d 770 (1963); Mincey v. Arizona, 437 U.S. 
385, 98S. Ct. 2408, 57 L. Ed. 2d 290 (1978). 

To afford due process on the question of voluntariness, 
Nebraska has adopted a procedure whereby voluntariness is 
first determined by the trial court as a matter of law and out of 
the presence of the jury. See Rule 104(c), Nebraska Evidence 
Rules (Neb. Rev. Stat. § 27-104(3) (Reissue 1979)): “Hearings 
on the admissibility of confessions shall in all cases be 
conducted out of the hearing of the jury. Hearings on other 
preliminary matters shall be so conducted when the interests of 
justice require... .” Cf. Jackson v. Denno, 378 U.S. 368, 84S. 
Ct. 1774, 12 L. Ed. 2d 908 (1964) (judicial determination of 
voluntariness before submission to jury on that question). 

If the court finds the statement is voluntary and, therefore, 
admissible, the question of voluntariness is submitted to the 
jury, which, by appropriate evidence, must be satisfied that the 
statement is voluntary. The very statutory vehicle for initial 
determination of voluntariness as a matter of law for a court 
also recognizes and preserves the question of voluntariness for 
ultimate disposition by the fact finder, that is, “None [of the 
statutory provisions for a motion to suppress a defendant’s 
statement] shall affect the right of the defendant to present the 
question of . . . voluntariness . . . for the consideration of the 
fact finder at trial.” § 29-115. See, NJI 14.52; State v. 
Longmore, 178 Neb. 509, 134 N.W.2d 66 (1965) (voluntary 
character of a statement or confession is a question of fact for 
the jury, notwithstanding a court’s determination as a matter of 
law that the statement or confession is voluntary); United 
States v. Smith, 638 F.2d 131 (9th Cir. 1981) (once a defendant’s 
statement or confession is received in evidence, the jury must 
hear all relevant evidence on the issue of voluntariness and shall 
be instructed to accord the statement or confession the 
appropriate weight warranted by the circumstances). See, also, 
Commonwealth v. White, 353 Mass. 409, 232 N.E.2d 335 
(1967). 

With background for the importance of voluntariness 
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regarding an accused’s statement, the next question is whether 
an accused’s statement to private citizens must be voluntary as 
determined by a court for admissibility and as a fact ascertained 
by the jury. This is the first that we have been asked to answer 
such question. 
In our research it appears that every jurisdiction which has 
faced this question has logically concluded that, before a 
statement is admissible, an accused’s statement must be 
voluntary, whether made to law enforcement personnel or 
private citizens. There are several illustrative cases. 
Schaumberg v. State, 83 Nev. 372, 432 P.2d 500 (1967), 
involved a gambling casino employee’s admission to his 
employer that the employee had “rigged” a slot machine so that 
the employee’s brother-in-law hit the jackpot. The Supreme 
Court of Nevada stated: 
[W]e must nevertheless be concerned that the statements 
made by the defendant were voluntary and not the 
product of coercion. To be admissible as evidence, a 
confession (or admission) must be made freely, voluntarily 
and without compulsion or inducement, whether made to 
police officers or to private persons. 

Id. at 374, 432 P.2d at 501-02. 

A somewhat extreme situation was presented in People v. 
Berve, 51 Cal. 2d 286, 332 P2d 97 (1958), concerning a 
statement actually and literally beaten out of a defendant. The 
defendant had performed an illegal abortion on a woman, who 
later died. To obtain a “confession” that the defendant had 
performed the criminal abortion, the victim’s husband and 
other relatives of the victim kidnaped the defendant. While so 
confined, the defendant was “kicked and slugged with shoes,” 
struck in the groin, and pushed through a window. The victim’s 
husband pointed a loaded rifle at the defendant’s head and 
suggested that the defendant “confess or die.” The California 
Supreme Court held that the defendant’s “confession” could 
not be admitted as evidence against the defendant, and stated: 
“No valid grounds for distinction are to be found in the fact 
that the coercion in this case was inflicted by civilians, and not 
the police. . . . The absence of volition condemns an enforced 
confession.” Jd. at 293, 332 P.2d at 101. 
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Although an employee admitted to his employer that the 
employee had stolen many of the employer’s cattle, the 
Supreme Court of Mississippi held in McElroy v. State, 204 So. 
2d 463, 465 (Miss. 1967): “[I]t is necessary to establish, in order 
that a confession . . . may become competent against the 
accused, that it was freely and voluntarily made and was not the 
result of coercion or induced by promises.” See, also, Berry v. 
State, 153 Ind. App. 387, 393, 287 N.E.2d 557, 561 (1972) (a 
defendant’s admissions to private citizens are admissible “so 
long as they are voluntarily made”); Jn re Simmons, 24 N.C. 
App. 28, 210 S.E.2d 84 (1974) (the voluntariness requirement 
applies to statements made to private individuals as well as to 
those made to law enforcement personnel); cf. United States v. 
Rojas, 458 F.2d 1355 (9th Cir. 1972) (in a bench trial a bank 
employee’s damaging admission to a bank official regarding 
misapplication of bank funds was admissible, after the court 
determined that the statement was voluntary). . 

There is no alchemy to transform an accused’s involuntary 
statement made to private citizens into valid evidence of guilt in 
a criminal prosecution. We hold as a general proposition: On 
questioned voluntariness, an accused’s statement, whether an 
admission or aconfession, made to private citizens, as well as to 
law enforcement personnel, must be voluntary as determined 
by acourt for admissibility and as a fact ascertained by the jury. 
Such expression of law regarding voluntariness is based on our 
existing and oft-stated rule: To be admissible, a statement or 
confession must have been freely and voluntarily made. Séate v. 
Crisp, ante p. 265, 361 N.W.2d 544 (1985). See, also, State v. 
Mayhew, 216 Neb. 761, 346 N.W.2d 236 (1984); State v. Rife, 
215 Neb. 132, 337 N.W.2d 724 (1983); State v. Erks, 214 Neb. 
302, 333 N.W.2d 776 (1983); State v. Hunsberger, 211 Neb. 667, 
319 N.W.2d 757 (1982). 

Consequently, voluntariness in Bodtke’s statement to the 
insurance company representatives was a proper preliminary 
question for the court as a matter of law and a factual question 
for the jury. 

Bodtke’s complaint about the court’s instruction on 
voluntariness focuses on the absence of the phrase “persons in 
authority,” a phrase otherwise used in NJI 14.52. Bodtke 
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contends omission of that phrase was prejudicial to him 
because the given instruction deprived the jury of a definition 
of “persons in authority.” We have not been previously asked to 
define or characterize “persons in authority” in relation to 
voluntariness of an accused’s statement, admission, or 
confession. 

A confession is not ipso facto involuntary merely 
because it was made to a person in authority. However, 
where an inducement has been extended to the accused, 
the strength of the inducement may turn upon the power 
of the person offering it. A relatively slight inducement 
held out by a person in authority may render a confession 
involuntary because the accused would have reason to 
believe that such a person is not only credible but also is in 
a position to give effect to the inducement. 

C. Torcia, 3 Wharton’s Criminal Evidence § 683 at 468-69 (13th 

ed. 1973). 
A “person in authority,” within the meaning of the rule 
excluding confessions made under promise of immunity 
from prosecution or to mitigate the punishment, made by 
a person in authority, includes, among others, the sheriff, 
constable, and police or peace officers arresting the 
prisoner and having him in control and custody, a jailer, 
prosecuting or district attorneys and their agents and 
authorized investigators, the prosecuting witness or a 
person representing him, an examining magistrate or his 
clerk, and an interpreter. 


Where an employee is charged with an offense against 
the property of his employer, the latter is regarded as a 
person in authority within the rule that a confession 
induced by a promise of immunity from such person is 
inadmissible. 
29 Am. Jur. 2d Evidence § 564 at 622-23 (1967). 

We conclude and hold, generally, before one is a person in 
authority perhaps affecting voluntariness of an accused’s 
statement or confession, the accused must reasonably believe 
that the person making a promise or inducement related to a 
statement or confession is one who has the capacity, directly or 
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indirectly, to produce a represented material result in the 
prosecution or disposition of a matter in the criminal justice 
system. 

In this case statements by representatives of Farmers Mutual 
were directed toward determination and disposition of 
Bodtke’s civil liability and potential litigation for restitution of 
the payments obtained through Bodtke’s falsity and forgery. 
Although there was mention of possible state involvement, 
Farmers Mutual never represented it possessed any position or 
capacity to control criminal prosecution or administrative 
action against Bodtke. On the contrary, expressions by Farmers 
Mutual negated capacity to control any state action against 
Bodtke. Under the circumstances of this case, Bodtke could not 
reasonably conclude that representatives of Farmers Mutual 
were “persons in authority.” 

In the final analysis and due to the absence of the phrase 
“persons in authority,” the tenor of the given instruction 
allowed the jury to consider possible involuntariness regarding 
Bodtke’s statement made in response to interrogation by any 
person, not just “persons in authority.” The instruction given 
reflects a correct statement of the law under the circumstances 
and was favorable and beneficial to Bodtke, thereby negativing 
Bodtke’s claim of prejudice. See State v. Hamilton, 217 Neb. 
734, 351 N.W.2d 63 (1984). 

In all respects the judgment of the district court is correct and 
is affirmed. 

AFFIRMED. 
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IN RE ESTATE OF KYLE CASSELMAN, DECEASED. 

JAMES H. CASSELMAN, APPELLEE, V. KYLA CASSELMAN ET AL., 
APPELLANTS, DANIELE CASSELMAN, BY AND THROUGH HER 
MOTHER AND NEXT FRIEND, SHIRLEY CASSELMAN MILLER, 

APPELLEE. 
364 N.W.2d 27 


Filed March 15, 1985. No. 83-629. 


1. Decedents’ Estates: Wills: Summary Judgment. Where an ambiguity in a codicil 
appears on the face of the document, the resolution of such a patent ambiguity is 
a matter of law and properly the subject of a motion for summary judgment if 
there is no dispute as to any material fact. 

2. Decedents’ Estates: Wills. Generally, where part of a codicil is invalid, the valid 
provisions of the codicil should be upheld unless to do so would defeat the 
testator’s intent and interfere with his general scheme of distribution. 


Appeal from the District Court for Scotts Bluff County: 
_Rosert O. HIPPE, Judge. Affirmed. 


Dennis L. Arfmann, for appellants. 


Clark G. Nichols of Winner, Nichols, Douglas and Kelly, for 
appellee. 


KrIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


GRANT, J. 

Kyle Casselman died on April 10, 1982, leaving five children 
surviving (four daughters: Kyla, Dawna, Cynthia, and Daniele; 
and one son: James). His will had been prepared by a lawyer 
and was executed by him on February 13, 1973. A petition for 
formal probate of this will was filed by Kyla in the county court 
for Scotts Bluff County on May 28, 1982. An amended petition 
was filed in the same court by Kyla on July 20, 1982. This 
amended petition sought formal probate of the same will and 
the probate of a codicil to that will. The codicil was holographic 
in nature and was dated September 25, 1974. Hearing on the 
amended petition was set for August 12, 1982. Notice was 
published as to this requested formal probate and all interested 
persons were notified by mail. 

Objections to the probate of the will and codicil were filed in 
the county court by Daniele, who was a minor and appeared 
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through her mother, Shirley Casselman Miller. On August 26, 
1982, James Casselman filed a “Notice of Transfer” in the 
county court, and the proceeding to determine whether 
decedent left a valid will was transferred to the district court for 
Scotts Bluff County, pursuant to the provisions of Neb. Rev. 
Stat. § 30-2429.01 (Cum. Supp. 1984). 

On September 28, 1982, in the district court, James filed his 
objection to the codicil to the will, but not to the will itself. On 
June 2, 1983, a pretrial hearing was held in the district court. 
The five children were present by counsel. At the pretrial 
hearing all agreed that there was no objection by any of the 
heirs or devisees to the probate of Kyle Casselman’s will of 
February 13, 1973. James then filed a motion for summary 
judgment, asking the district court to find that the September 
25, 1974, codicil was invalid. On June 23, 1983, hearing was 
held on James’ motion for summary judgment. The codicil of 
September 25, 1974, was received at the hearing. No other 
testimony or evidence was received. For purposes of the 
summary judgment hearing, all parties agreed that the codicil 
was duly executed by an uninfluenced and competent testator. 
The district court took the matter under advisement, and on 
July 5, 1983, granted the motion for summary judgment. The 
court found that all parties had stipulated that Kyle 
Casselman’s will of February 13, 1973, should be admitted to 
probate. The court further found: 

The Codicil dated September 25, 1974, to the Will of 
Kyle Casselman is so ambiguous and contradictory that it 
does not dispose of property, appoint a personal 
representative, revoke an earlier executed testamentary 
instrument or revise an earlier executed testamentary 
instrument and is, therefore, not a valid will and is not 
entitled to be admitted to probate. 

The court then ordered that the will of February 13, 1973, 
should be admitted to probate and denied probate to the codicil 
of September 25, 1974. Kyla, Cynthia, and Dawna Casselman 
and Edgar Russell (cousin of Kyle Casselman and personal 
representative named in the will) as “Proponents of the 
Codicil” appeal from the district court’s order granting James’ 
motion for summary judgment and denying probate to the 
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codicil. Appellants allege in this court that the district court 
erred in granting the motion for summary judgment. The 
appellants allege that the trial court erred in finding that there 
was no genuine issue as to any material fact and in determining 
that, as a matter of law, the codicil was so ambiguous and 
contradictory that it was invalid and not entitled to be admitted 
to probate. 

The facts in the pleadings showed that Kyle executed his 
lawyer-prepared will on February 13, 1973. This will left 
$10,000 to Dawna, $3,000 to an employee, and the remainder to 
James and Kyla. Cynthia and Daniele were specifically 
disinherited. Kyla and Edgar Russell were named cotrustees of 
James’ share until he reached 25 years of age. They were also 
named coexecutors. 

On September 25, 1974, Kyle executed the holographic 
codicil which is the subject of this proceeding. The codicil is 
four pages long. The introductory statement in the codicil sets 
out that Kyle Casselman declares “this to be a codicil to alter a 
will and testiment [sic] . . . which at this time it is my feeling is 
necessary to alter to fit the times and the changed situations.” 
Paragraph “Ist” then states: “I hereby revoke and hold for 
naught any or all bequests made to and on behalf of my son 
James H. Casselman in my will or any other manner.” In 
succeeding paragraphs the codicil expresses Kyle’s 
dissatisfaction with the property settlement in a divorce case 
between Kyle and his former wife, Shirley (see Casselman v. 
Casselman, 191 Neb. 138, 214 N.W.2d 278 (1974)), provides 
that Cynthia should have a place to live and should be helped 
through school “by a loan of about half what a kid going 
through on a shoe string would get”; that “[cJustody of James 
Casselman is to go to either Kyla Casselman or Edgar Russel 
[sic]””; and that if James were to quit high school, he “shall be 
provided a room, a TV. and $10.00 a month for funny books or 
records until he reaches legal age although if he goes to either 
one or the other of the executors they shall recieve [sic] the same 
compensation for support as the other children and the TV, 
Records Books and room is out.” The codicil further provided 
that if James were to stay in school and go through college, he 
was to be helped through with “a nominal amount” and that 
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“fiJn event James over comes his laziness disinterest in property 
and management, sloppy and slothful living, laying around, 
lazyness [sic] and is not so influenced by his mother to follow in 
her footsteps and he has proven himself then he maybe come 
[sic] a joint administrator of this trust... .” “This trust” refers 
to Kyle’s intention, expressed later in the codicil, that “[aJll of 
the Casselman property shall be a sacared [sic] and God given 
trust be used, beautified and held for our successors” and “for 
a living and forwarding our education.” Paragraph “5th” 
provided: “In event no one is interested in this property after 
the above is fulfilled then a conference shall be held equally 
between the Seventh Day adventist church and Harvard 
preferably Law School, or business School, or Divinity School 
to dispose or use the property... .” 

The first issue to be resolved must be whether summary 
judgment was the proper remedy. We determine it was. Any 
ambiguity appearing in the codicil is patent rather than latent 
and may be found, or not found, within the four corners of the 
document. As stated in Jn Re Estate of Florey, 212 Neb. 665, 
670-71, 325 N.W.2d 643, 646 (1982): - 

A patent ambiguity is an ambiguity appearing on the face 

of the instrument, whereas a latent ambiguity is one 

outside the will. “ ‘A patent ambiguity must be removed 

by interpretation according to legal principles and the 

intention of the testator must be found in the will.’ ” 
* [Citations omitted.] 

This is a patent ambiguity and it therefore becomes a 
question of law as to the meaning to be given to the 
language of the will itself. [Citations omitted.] 

As this is a question of law, and since there was no genuine issue 
of fact, summary judgment was proper. Where an ambiguity in 
a codicil appears on the face of the document, the resolution of 
such a patent ambiguity is a matter of law and properly the 
subject of a motion for summary judgment if there is no dispute 
as to any material fact. 

We next turn to the question of the validity of the codicil. The 
district court, after the transfer of the proceeding to that court, 
had authority to “determine whether the decedent left a valid 
will.” Section 30-2429.01. A will is defined by Neb. Rev. Stat. 
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§ 30-2209(53) (Reissue 1979) as “any instrument, including any 
codicil or other testamentary instrument complying with 
sections 30-2326 to 30-2338, which disposes of personal or real 
property, appoints a personal representative, conservator, 
guardian, or trustee, revokes or revises an earlier executed 
testamentary instrument, or encompasses any one or more of 
such objects or purposes.” The codicil in question was 
holographic in nature and was executed in compliance with 
Neb. Rev. Stat. § 30-2328 (Reissue 1979). As stated in Brown v. 
Applegate, 166 Neb. 432, 435, 89 N.W.2d 233, 236 (1958): 
It stands to reason, however, that a probate court is not 
required to admit to probate every instrument which may 
have been executed in the ceremonial form required of a 
will. The instrument must purport to be a will. It must 
purport to make a testamentary disposition of some 
property. 
The issue, then, is whether the codicil disposes, appoints, or 
revokes or revises and thus is a will as defined in § 30-2209. 

Paragraph “1st,” which revokes previous bequests to James, 
is the only part of the codicil in dispute. All parties agree that 
after that paragraph the codicil does not effectively dispose, 
appoint, or revoke or revise, or do any testamentary act. The 
remainder of the purported codicil, after paragraph “Ist,” does 
not effectively dispose of any property, although the document 
does vaguely refer to a trust, whose corpus beneficiaries or 
purposes are not defined, nor does the codicil appoint any 
trustees of this trust. The codicil does, however, contain many 
statements which show the writer’s general intent. 

The trial court correctly found that paragraph “1st” was not 
an attempt to revoke but actually an attempt to revise. While, 
ostensibly, Kyle revoked all bequests to James in that 
paragraph, he provided in paragraph “3rd, 2nd,” that James 
should have “a room, a TV. and $10.00 a month for funny 
books” and that he should be helped through college. In 
paragraph “3rd, 3rd,” Kyle provided that James could become 
a joint administrator of “this trust,” with one-fourth of the 
benefits for his own use, if James were to overcome his bad 
habits. The purported codicil states conflicting methods and 
aims. 
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The rule of partial invalidity of a will is discussed in In re 
Estate of Marsh, 216 Neb. 129, 342 N.W.2d 373 (1984), where 
we determined that the general rule is that where part of a will is 
invalid, the valid provisions should be upheld unless to do so 
would defeat the intent of the testator and interfere with his 
general scheme of distribution. Clearly, Kyle did not intend to 
disinherit his son, James, completely but, rather, wished to 
dangle James’ inheritance in front of him as an inducement to 
change his lifestyle and to provide some form of economic aid 
to him. Kyle’s attempt at this revision is unsuccessful. To 
disinherit James totally would, as stated in Jn re Estate of 
George, 144 Neb. 887, 898, 15 N.W.2d 80, 87 (1944), “defeat 
the testator’s intent and interfere with the general scheme of 
distribution.” Kyle Casselman obviously intended to provide 
for his son, James, in some fashion. Giving effect to paragraph 
“ist” alone would defeat this intention. Thus, in this case, 
where the remaining provisions of the codicil must fail for 
uncertainty, paragraph “1st” also must fail with the rest of the 
codicil. 

The codicil, having failed of its essential purpose, that is, 
revising a previous will, is not operative at all and is therefore 
not entitled to probate. The judgment of the district court is 
affirmed. 

AFFIRMED. 


JUANITA NEFF, APPELLANT, V. EDWARD L. CLARK, JR., ET AL., 
APPELLEES. 

DALE L. NEFF, APPELLANT, V. EDWARD L. CLARK, JR., ET AL., 
APPELLEES. 
363 N.W.2d 925 


Filed March 15, 1985. Nos. 83-916, 83-917. 


I. Invitor-Invitee: Negligence. An owner or occupant of real estate owes a duty to 
an invitee to use reasonable care to keep the premises safe for the use of the 
invitee, but such owner is not an insurer against an accident. 

2. Summary Judgment: Negligence. Where the facts are not in dispute and admit 
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only of the conclusion that the defendant was not guilty of any negligence 
proximately causing plaintiff’s damages, summary judgment in favor of the 
defendant is proper. 


Appeal from the District Court for Douglas County: JAMEs 
A. BUCKLEY, Judge. Affirmed. 


James R. Welsh and Robert V. Roach of Welsh, Sibbernsen & 
Roach, and Maynard H. Weinberg of Weinberg & Weinberg, 
PC., for appellants. 


John R. Douglas of Cassem, Tierney, Adams, Gotch & 
- Douglas, for appellees. 


KrivosHa, C.J., Hastincs, and CaporaLe, JJ., and 
BrovkKEy, J., Retired, and CoLwELL, D.J., Retired. 


HASTINGS, J. 

This was a slip and fall case brought by the plaintiff Dale L. 
Neff, a postman, against the defendants, Edward L. Clark, Jr., 
and Linda C. Clark, husband and wife, owners of the premises 
on which the accident occurred. The plaintiff Juanita Neff, 
wife of Dale, also filed a petition against the defendants for loss 
of consortium because of her husband’s injuries. 

The district court sustained motions for summary judgment 
in favor of the defendants in both cases. The orders for 
summary judgment were based on a finding of no actionable 
negligence on the part of the defendants. On appeal here, the 
cases have been consolidated for briefing and argument. We 
affirm. 

At about 10 a.m. on January 22, 1982, following an 
overnight snowfall of approximately 3 to 4 inches, Edward 
Clark went outside and started to shovel the snow from his 
driveway and sidewalk. He completed that task at 
approximately 1 o’clock. According to Edward Clark’s 
deposition testimony, there was bad ice on top of the snow, and 
it was misting and starting to freeze when he finished shoveling. 
He went into the house to get some sand or salt to scatter on the 
driveway. It was while he was getting these materials that he was 
alerted to the fact that Dale Neff had fallen on his driveway. 

According to the deposition testimony of Dale Neff, he was 
in the process of delivering mail at this particular time, had 
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made his delivery to the Clark residence, and on his way back 
down the driveway slipped and fell. He said that before walking 
up the driveway he was aware of the mist falling and was 
concerned that the driveway might be slick, so he tested it with 
his foot before starting up the incline. He also knew that the 
mist that was falling at the time was freezing, because he was 
getting ice on his rain suit. 

The sole issue in this appeal is whether there was a genuine 
issue of material fact that the defendants had failed to meet 
their duty to make the premises reasonably safe for the 
plaintiff, an invitee. The trial court found that there was not 
and that the defendants had not failed to discharge their duty. 

An owner or occupant of real estate owes a duty to an invitee 
to use reasonable care to keep the premises safe for the use of 
the invitee, but such owner is not an insurer against an accident. 
Collins vy. Herman Nut & Supply Co., 195 Neb. 665, 240 
N.W.2d 32 (1976). 

The plaintiffs cite two slip and fall cases in support of their 
contention that a genuine issue of fact as to defendants’ 
discharge of their duty existed. Those cases are Tichenor v. 
Lohaus, 212 Neb. 218, 322 N.W.2d 629 (1982), and Corbin v. 
Mann’ Int’! Meat Specialties, 214 Neb. 222, 333 N.W.2d 668 
(1983). In both of those cases the possessor of land had 
adequate notice of the dangerous condition and did nothing 
about it. Both cases relied on that portion of the Restatement 
(Second) of Torts § 343 (1965) which suggests that possessors of 
land who know of a condition that involves an unreasonable 
risk of harm to an invitee and who should expect that the invitee 
will not discover or realize the danger are subject to liability if 
they fail to exercise reasonable care to protect the invitee against 
the danger. 

Here, the defendants did not create the hazardous condition. 
Clark knew of the freezing mist only as he was completing his 
task of clearing the driveway of accumulated snow and ice, and 
immediately proceeded to obtain materials necessary to 
eliminate the danger presented by the icy condition. The law 
required nothing more of him than that. As a matter of law, we 
agree he was not guilty of any negligence proximately causing 
plaintiffs’ damages. 
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The judgment of the district court was correct and is 
affirmed. 
AFFIRMED. 


ANITA MACFIE, APPELLANT, V. ROBERT L. KAMINSKIETAL., 
APPELLEES. 
364 N.W.2d 31 


Filed March 15, 1985. No. 84-065. 


1. Negligence: Proof. The burden of proving negligence is on the party alleging it, 
and merely establishing that an accident happened does not prove it. 

. Negligence must be proved by direct evidence or by facts from 
which such negligence can be reasonably inferred. In the absence of such proof, 
negligence cannot be presumed. 

3. Motor Vehicles: Negligence: Proof. The mere skidding of anautomobile without 
more does not prove negligence. 


Appeal from the District Court for Lancaster County: 
DoNALDE. ENDACOTT, Judge. Affirmed. 


Gary J. Nedved of Marti, Dalton, Bruckner, O’Gara & 
Keating, P.C., and James W. Knowles, for appellant. 


Alan L. Plessman, for appellees Kaminski and Cole, Inc. 


KRIVOSHA, C.J., HAsTINGS, and CAPORALE, JJ., and 
BRODKEY, J., Retired, and CoLwELL, D.J., Retired. , 


KRivosHa, C.J. 

The appellant, Anita Macfie, appeals from an order entered 
by the district court for Lancaster County, Nebraska, granting a 
motion for directed verdict made by appellees at the close of 
Macfie’s case in chief. In sustaining the motion for directed 
verdict, the district court filed a journal entry in which it made 
specific findings, including: 

1, Plaintiff has failed to adduce sufficient evidence to 
warrant submission to the jury of any of the alleged acts of 
negligence in Plaintiff’s Amended Petition. 
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4. The evidence adduced by Plaintiff establishes as a 
matter of law that even if Defendant Kaminski was 
negligent in some manner, such negligence was not a 
proximate cause of the collision in which this Plaintiff was 
involved and injured and damaged. 

Macfie has appealed that order to this court, assigning 
specifically as error the district court’s findings Nos. 1 and 4 set 
out above. We believe that the district court was correct in 
sustaining the motion for a directed verdict and therefore 
affirm the order of the district court. 

The record discloses that on April 7, 1982, Kaminski was 
eastbound on Interstate 80, enroute from Grand Island, 
Nebraska, to Lincoln, Nebraska. Although various parties 
described the weather conditions differently, everyone agreed 
that some form of precipitation was falling. Kaminski testified 
that the temperature was in the 30s and near the freezing level. 
After crossing the bridge near the Milford interchange, 
Kaminski lost control of his automobile and started sliding 
sideways along the bridge until he was hit by a second 
automobile driven by Leah Jones. After the collision with the 
Jones vehicle, Kaminski’s car came to a stop, straddling both 
eastbound lanes of the Interstate. At that point Kaminski’s 
engine went dead, and he was unable to restart it. A few seconds 
later, a semitrailer driven by a Mr. Lucero struck the Jones 
vehicle. The third collision, and the one involved in this 
litigation, occurred when a vehicle driven by Anita Macfie’s 
husband collided with the Kaminski vehicle. Macfie was 
injured as a result of that collision and sought damages. 

It is elementary that in order for Macfie to recover from 
Kaminski, she must prove that the accident which caused her 
injury was proximately caused by some act of negligence 
committed by Kaminski. The burden of proving negligence is 
on the party alleging it, and merely establishing that an accident 
happened does not prove it. Fincham v. Mueller, 166 Neb. 376, 
89 N.W.2d 137 (1958). See, also, Wolcott v. Drake, 162 Neb. 56, 
75 N.W.2d 107 (1956). As we observed in Porter v. Black, 205 
Neb. 699, 705, 289 N. W.2d 760, 764 (1980): 

“The burden of proving negligence is on the party alleging 
it and merely establishing that an accident happened does 
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not prove it. . . . ‘Negligence must be proved by direct 
evidence or by facts from which such negligence can be 
reasonably inferred. In the absence of such proof, 
negligence cannot be presumed.’ ” 

We therefore must examine the record to determine whether 
in fact Macfie has produced evidence from which a jury could 
reasonably conclude that her injuries were proximately caused 
by some negligent act of Kaminski as alleged by Macfie. See 
Feola v. Valmont Industries, Inc., 208 Neb. 527, 304 N.W.2d 
377 (1981). 

Macfie alleged in her petition that Kaminski was negligent in 
operating his motor vehicle at an excessive rate of speed under 
the conditions then existing and in failing to have his 
automobile under proper control. 

The evidence discloses that all of the vehicles involved in the 
collision, including the Macfie vehicle, were traveling at a 
lawful rate of speed and at nearly the same rate. The evidence 
establishes that Kaminski was traveling at about 55 m.p.h. and 
Macfie at about 50 m.p.h. Moreover, the evidence indicates 
that most of the traffic was also traveling at that speed. 

Kaminski testified that as he approached the bridge where 
the accident occurred, he observed an automobile several car 
lengths ahead of him begin to fishtail. He applied his brakes 
and began to skid, turn sideways, and lose control of the 
vehicle. The driver of the second vehicle, Leah Jones, was killed 
in the accident. However, a passenger in her car, Mildred Sell, 
testified. She stated that the Jones vehicle was traveling slower 
than the speed limit when it came upon the bridge. Sell testified 
that Jones was unable to negotiate the vehicle around the 
Kaminski car, which was blocking both lanes, and struck the 
Kaminski car. Almost instantaneously, the semitrailer hit the 
rear of the Jones car, resulting in Jones’ death. 

Robert Macfie testified that he was operating his motor 
vehicle at approximately 50 m.p.h. and encountered some 
showers between Hastings and the bridge where the collision 
occurred. As a result, there was a little moisture kicking up off 
the pavement. Macfie further testified that he checked the road 
surface conditions and found that the road was not slippery. He 
testified that when they were within a mile of the bridge, he saw 
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two cars about a quarter of a mile ahead. The two vehicles then 
disappeared over the crest of a little hill, and he could not see 
them again until he came onto the bridge. When he was about 
100 feet away, he saw an object ahead, which he later learned 
was the Kaminski car. He immediately hit his brakes but was 
unable to stop in time to avoid the collision with the Kaminski 
car. 

With this state of the record we must agree with the district 
court’s decision unless we are able to say that there is sufficient 
evidence from which a jury could reasonably determine that 
Kaminski was operating his motor vehicle at either an excessive 
rate of speed or without proper control and that one or the 
other of those acts proximately caused Macfie’s injury. We 
believe that we cannot do that. 

With regard to the matter of speed, the evidence is clear that 
both the Kaminski and the Macfie cars, as well as most all other 
traffic on the road, were traveling within the speed limit and, in 
any event, at nearly the same speed. Therefore, if Kaminski was 
operating his motor vehicle at an excessive rate under the 
conditions then existing, it is difficult to see how one must not 
also conclude that Robert Macfie was operating his motor 
vehicle at an excessive speed. — 

The same must be said with regard to control. The only 
evidence regarding Kaminski’s “lack of control” was the fact 
that when he applied his brakes, his car began to skid. In Porter 
v. Black, 205 Neb. 699, 289 N.W.2d 760 (1980), we addressed 
that very issue and concluded that the mere evidence of 
skidding alone was not sufficient to establish negligence. In 
Porter v. Black, supra at 705-06, 289 N.W.2d at 764, we said: 

This leaves the remaining allegation that Black 
negligently lost control of his car. That it did skid and 
strike the guardrail is admitted. Even if Black’s 
explanation be disregarded, we are left with the lone 
evidentiary fact that the car did skid on a somewhat slick 
highway. Is that alone sufficient to support an inference 
that the skid was negligently caused, i.e., that Black did 
something or failed to do something in the management of 
his car which he ought, in the exercise of reasonable care, 
to have done? 
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This and many other courts have held that the mere 
skidding of an automobile without more does not prove 
negligence. Oakes v. Gregory, 133 Neb. 407, 275 N.W. 
607; Davis v. Landis Outboard Motor Co., 179 Neb. 391, 
138 N.W.2d 474; Fincham v. Mueller, supra; Svercl v. 
Jamison, 252 Minn. 8, 88 N.W.2d 839; Oldendorf v. Eide, 
260 Minn. 458, 110 N.W.2d 310. This appears to be the 
majority rule. 58 A.L.R. 266 et seq.; 113 A.L.R. 1014. 

It appears to us that the district court was correct in finding 
that “[p]laintiff has failed. to adduce sufficient evidence to 
warrant submission to the jury of any of the alleged acts of 
negligence in Plaintiff’s Amended Petition.” 

Macfie argues that Porter v. Black, supra, is inapplicable 
because in the instant case there was evidence of other negligent 
acts in addition to the skidding. We simply are unable to find 
sufficient evidence in the record to support that argument. 

We do not believe that there was sufficient evidence of 
negligence on the part of Kaminski which was the proximate 
cause of Anita Macfie’s injuries to submit the case to the jury. 
We therefore must agree with the district court. The judgment is 
affirmed. 

AFFIRMED. 


ARLINF. Ross, APPELLEE, V. INEZ E. ROSS, APPELLANT. 
364 N.W.2d 508 


Filed March 22, 1985. No. 83-882. 


Property Division. When awarding property in a dissolution of marriage, property 
acquired by one of the parties through gift or inheritance ordinarily is set off to 
the individual receiving the inheritance or gift and is not considered a part of the 
Marital estate. An exception to the rule is where both of the spouses have 
contributed to the improvement or operation of the property after receiving it by 
way of inheritance or gift, or the spouse not receiving the inheritance or gift has 
significantly cared for the property during the marriage. 


Appeal from the District Court for Sarpy County: RONALD 
E. REAGAN, Judge. Affirmed as modified. 
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James C. Cripe, for appellant. 
Chris M. Arps, P.C., for appellee. 


BOSLAUGH, WHITE, SHANAHAN, and GrRaAntT, JJ., and 
Howarp, D.J. 


Howarp, D.J. 

The wife assigns as error that the trial court in dissolving her 
marriage failed to set off to her certain inherited property, 
failed to make an equitable division of the marriage assets, and 
failed to award her sufficient alimony. 

At the time of trial the husband was 64 and retired, although 
available on a part-time basis if needed for maintenance work 
by Phillips service stations. He is partly disabled and has 
current health problems. The wife was 65, without employment 
or prospects of employment. Both draw Social Security; the 
husband has a small VA disability pension and a Phillips 
Petroleum pension, and the wife has cash rent from a farm in 
which she inherited a life estate and which was set off to her by 
the trial court. The parties were married in 1939, and the three 
children of the marriage are emancipated. Neither brought 
property of value to the marriage. The principal assets are 
shares of stock accumulated by the husband chiefly through a 
Phillips Petroleum payroll deduction plan, valued at 
approximately $54,000; the residence, unencumbered, valued 
at $45,000; and, at issue here, certificates of deposit valued with 
accrued interest at more than $30,000 at the time of trial. 

The trial court awarded the stock to the husband, as well as a 
vehicle and a savings deposit, with a total valuation of about 
$59,400, and also awarded him the certificates of deposit on 
condition that he pay the wife $7,500 as her share thereof. The 
wife was awarded the home, a vehicle, household goods, and a 
savings deposit, with a total value of about $50,400, as well as 
the $7,500 for her share of the certificates. The husband was 
ordered to pay marital debts of $1,510 and the wife’s attorney 
fees of $1,200. The trial court also noted, in making the 
division, that the wife had redeemed a fourth certificate of 
deposit for $6,100 soon after the petition was filed by-the 
husband. Parenthetically, we note here that this fourth 
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certificate of deposit may have been purchased at least in part 
with the wife’s receipts of rentals from the life estate in the 
inherited farm, but the record is silent on its source. 

The court awarded lifetime alimony to the wife of $150 per 
month. If she survives the husband, the alimony will be 
replaced by her share of the Phillips pension in the amount of 
$162.37 monthly. 

Leaving aside the problematical part-time employment 
income for the husband, the husband’s income from Social 
Security, the pensions, and interest upon his share of the 
certificates of deposit as awarded amounts to about $1,370 a 
month, from which he is ordered to pay $150 per month 
alimony. The wife has net cash rent, Social Security, alimony, 
and interest on her share of the certificates as awarded, totaling 
about $834. Her residence is unencumbered, but of course 
subject to taxes in an undisclosed amount, while the husband is 
required to find other lodging. 

The wife contends that the three certificates of deposit, 
totaling over $30,000, should be set off to her as funded from 
the proceeds of an $18,000 inheritance in 1975, with which she 
purchased (and titled jointly with the husband) three $6,000 
certificates of deposit, and she cites Van Newkirk vy. Van 
Newkirk, 212 Neb. 730, 733, 325 N.W.2d 832, 834 (1982), 
which states: 

While we have not heretofore said in exact words how 
property acquired by inheritance or gift during the 
marriage should be considered, an examination of our 
previous decisions discloses that when awarding property 
in a dissolution of marriage, property acquired by one of 
the parties through gift or inheritance ordinarily is set off 
to the individual receiving the inheritance or gift and is not 
considered a part of the marital estate. See, Wenger v. 
Wenger, 200 Neb. 446, 263 N.W.2d 855 (1978); Cozette v. 
Cozette, 196 Neb. 780, 246 N.W.2d 473 (1976); Johnson 
y. Johnson, supra. An exception to the rule is where both 
of the spouses have contributed to the improvement or 
operation of the property which one of the parties owned 
‘prior to the marriage or received by way of gift or 
inheritance, or the spouse not owning the property prior 
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to the marriage or not receiving the inheritance or gift has 
significantly cared for the property during the marriage. 
See Rhodes v. Rhodes, 210 Neb. 373, 314 N.W.2d 271 
(1982). 
See, also, Applegate v. Applegate, post p. 532, 365 N.W.2d 394 
(1985). 

We see nothing in the record which prevents the application 
of this rule. Accordingly, if the inheritance can be identified, it 
should be set off to the wife and eliminated from the marital 
estate to be divided. The three existing certificates are not 
shown to be the originals. Allusions in the testimony suggest 
more than one transmutation. There is no evidence one way or 
the other of contributions by the husband. One certificate at the 
time of the trial was shown to amount to only $1,321.48, 
without explanation. The husband does not seem seriously to 
contend that the existing certificates are not traceable to the 
inheritance, but does make the valid point that $10,000 thereof 
was removed by the wife, who in fact testified that she used the 
proceeds to buy her existing Cadillac automobile. While the 
husband testified that the certificates were only used as 
collateral for a loan in the amount of $7,500, nevertheless, in 
finding as we do from a sketchy record that the wife’s 
inheritance can be identified in the three certificates, we can 
with assurance say only that, of the original $18,000, at least 
$8,000 of these jointly titled certificates must be set off to the 
wife. The remainder of the value of the certificates should be 
awarded to the parties equally. 

The effect of this modification will increase the wife’s income 
from interest and reduce the husband’s in a like amount. With 
alimony to continue at the rate awarded by the trial court, the 
expected incomes of the parties are not widely disparate, 
especially as the wife’s residence is paid for. The wife stated at 
the trial that she would sell the house; if she does, and invests 
the proceeds, her cash income should equal or exceed that of the 
husband with alimony deducted from his income. 

We affirm the judgment of the trial court in all respects 
except we set off to the wife her inheritance in the amount of 
$8,000 and order the equal division of the remainder of the 
certificates of deposit or their value. The parties are charged 
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with their own attorney fees. 
AFFIRMED AS MODIFIED. 


RoBERT W. APPLEGATE, APPELLEE, V. VERA APPLEGATE, 
APPELLANT. 
365 N.W.2d 394 


Filed March 22, 1985. No. 83-911. 


1. Property Division. How property, inherited by a party during the marriage, will 
be considered in determining division of property or award of alimony must 
depend upon the facts of the particular case and the equities involved. 

. When awarding property in a dissolution of marriage, property 
acquired by one of the parties through gift or inheritance ordinarily is set off to 
the individual receiving the inheritance or gift and is not considered a part of the 
marital estate. An exception to the rule is where both of the spouses have 
contributed to the improvement or operation ofthe property after receiving it by 
way of inheritance or gift, or the spouse not receiving the inheritance or gift has 
significantly cared for the property during the marriage. 

3. Property Division: Alimony. The ultimate test for division of marital property 
and an award of alimony is one of reasonableness. 


Appeal from the District Court for Scotts Bluff County: 
ALFRED J. Kortum, Judge. Affirmed as modified. 


James R. Hancock of James R. Hancock, PC., for 
appellant. 


Robert G. Simmons, Jr., of Wright, Simmons & Selzer, for 
appellee. 


KrivosHa, C.J., WHITE, and SHANAHAN, JJ., and McCown, 
J., Retired, and BucKLEy,D.J. 


BucKLEy, D.J. 
On appeal from the trial court’s decree of dissolution of the 
19-year marriage of Robert and Vera Applegate, Vera assigns as 
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error: (1) Inadequate award of support to her and the two 
minor children whose custody was awarded to her; (2) Failure 
to award her alimony; (3) Inadequate award of the assets of the 
parties; and (4) Exclusion from the determination of marital 
assets real and personal property acquired by Robert during the 
marriage by gift or inheritance from his parents. 

At thetime of their marriage in 1964, Robert was 32 and Vera 
was 19. Neither brought any property into the marriage. The 
couple moved into a house that sat on a 152-acre tract owned by 
Robert’s parents as tenants in common. Robert and his father 
farmed this land (tract No. 2), as well as an 80-acre tract (tract 
No. 1), north and adjacent to tract No. 2, which his father 
leased. In 1966 Robert and Vera jointly purchased the 80-acre 
tract on contract. At the time of the trial it was paid for. 

In 1973 Robert’s father traded small parcels of land with a 
party named Drumheller. Robert’s father gave the Drumheller 
parcel to Robert by having Drumheller convey it directly to 
Robert. This tract (tract No. 3) contains approximately 14.7 
acres and is contiguous to tract No. 1. 

In 1978 Robert’s father died. Robert inherited his father’s 
one-half interest in the 152-acre farm (tract No. 2). Shortly 
thereafter, Robert’s mother conveyed the one-half interest she 
had as a tenant in common to Robert and Vera as joint tenants. 

The farming operation consisted primarily of raising corn 
and hay to feed cattle. The cattle were grazed in the summer at a 
nearby ranch in Sioux County and brought to the farm for 
wintering. 

Three children were born of the marriage, who, at the time of 
trial, were Diana, age 17, Stephanie, age 16, and Sean, age 14. 
Although custody of the children appears to have been at issue 
until trial, the evidence at trial made it clear that the parties were 
in agreement that Robert should have custody of Diana and 
Vera should have custody of Stephanie and Sean, and the trial 
court so decreed. Robert was ordered to pay child support of 
$350 per month, reduced to $250 per month when his obligation 
to support Stephanie terminated. Vera was not required to pay 
child support for Diana. 

The trial court determined the value and awarded the assets 
of the parties as follows: 
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Excluded from Included in Marital 


Marital Estate Estate 
and Set off Awardedto Awarded to 
Item Value to Robert Robert Vera 

Tract No. 1 (80 A) $65,000 $65,000 
Tract No. 2 (152 A) 90,000 $67,500 22,500 
Tract No. 3 (14.7 A) 8,300 8,300 
Farm Machinery 16,495 4,935 11,560 
Livestock 37,475 37,475 
Unsold Crops 6,800 6,800 
1979 Ford Pickup 4,400 4,400 
1975 Ford Granada 200 200 
Life Ins. Policies 2,100 1,100 $1,000 
1981 Mercury Cougar 5,500 5,500 
Household Goods 1,000 1,000 
Bank Accounts 2,000 2,000 
Totals $239,270 $80,735 $151,035 $7,500 


Robert was ordered to pay Vera $32,000 as property 
settlement, $2,000 of which was payable at once and $30,000 
payable at $300 per month, with interest at the legal rate on the 
unpaid balance. Robert was ordered to pay all debts of the 
parties, which consisted of an ongoing loan from the 
Scottsbluff National Bank, with a balance at time of trial of 
$77,096. The net assets awarded to Robert, after deducting the 
bank loan and the property settlement, are $41,939. The award 
to Vera, after adding the property settlement, is $39,500. Vera 
disputes the values fixed by the trial court on most of the assets, 
but there is no evidence in the record to support the values set 
out in her brief, except as to the three tracts. There, two 
appraisal reports were received without testimony from the 
appraisers. The value placed on each tract by the trial court was 
higher than Robert’s appraiser and lower than Vera’s appraiser. 
We are not inclined to change the trial court’s findings on any 
asset values. 

Vera’s major contention is that the trial court was wrong in 
excluding any of the three farm tracts from the total marital 
assets for two reasons: (1) That the marital estate includes all 
property owned by either party no matter how acquired, if itisa 
marriage of long duration; and (2) That during the marriage she 
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made substantial contributions to all of the property excluded. 

In Koubek v. Koubek, 212 Neb. 2, 5, 321 N.W.2d 55, 58 
(1982), we said: “How property, inherited by a party during the 
marriage, will be considered in determining division of 
property or award of alimony must depend upon the facts of 
the particular case and the equities involved.” 

In Van Newkirk v. Van Newkirk, 212 Neb. 730, 733, 325 
N.W.2d 832, 834 (1982), we clarified what we said in Koubek, as 
follows: 

While we have not heretofore said in exact words how 
property acquired by inheritance or gift during the 
marriage should.be considered, an examination of our 
previous decisions discloses that when awarding property 
in a dissolution of marriage, property acquired by one of 
the parties through gift or inheritance ordinarily is set off 
to the individual receiving the inheritance or gift and is not 
considered a part of the marital estate. See, Wenger v. 
Wenger, 200 Neb. 446, 263 N.W.2d 855 (1978); Cozette v. 
Cozette, 196 Neb. 780, 246 N.W.2d 473 (1976); Johnson v. 
Johnson, supra. An exception to the rule is where both of 
the spouses have contributed to the improvement or 
operation of the property which one of the parties owned 
prior to the marriage or received by way of gift or 
inheritance, or the spouse not owning the property prior 
to the marriage or not receiving the inheritance or gift has 
significantly cared for the property during the marriage. 
See Rhodes v. Rhodes, 210 Neb. 373, 314 N.W.2d 271 
(1982). 

In asserting that all property, regardless of how it was 
acquired, should be a part of the marital estate, Vera asks us to 
overrule Van Newkirk v. Van Newkirk, supra. Since Van 
Newkirk, we have addressed the disposition of inherited or 
gifted property in Ross v. Ross, ante p. 528, 364 N.W.2d 508 
(1985), in Lord v. Lord, 213 Neb. 557, 330 N.W.2d 492 (1983), 
and in Anstine v. Anstine, 214 Neb. 808, 336 N.W.2d 552 
(1983), and specifically recognized Van Newkirk in Shald v. 
Shald, 216 Neb. 897, 346 N. W.2d 406 (1984), where we said that 
the ultimate test for division of marital property and an award 
of alimony is one of reasonableness. Our holdings regarding 
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disposition of inherited and gifted property are consistent with 
the objective of reaching an award that is reasonable, just, and 
equitable, and we decline to modify them. 

Vera’s contributions to the operation of the property were 
typical of a wife of a farmer-cattle raiser. Occasionally, she 
would help Robert with branding, dehorning, calving, sorting 
out, feeding, weed burning, irrigation, fencing, putting up hay, 
and resetting irrigation pipe. Her efforts, though not to be 
minimized, did not contribute directly to any preservation of or 
increase in value of the property. 

However, as to tract No. 2, since one-half of that tract was 
clearly given by Robert’s mother to both Robert and Vera as 
joint tenants with right of survivorship, at least one-half of the 
value of tract No. 2 should be included in the marital estate. In 
addition, the family home on tract No. 2 originally was a 
three-bedroom house with no plumbing or indoor water. Three 
or four years later, a kitchen and bathroom were added. During 
the last 4 years, the parties built a new addition next to the old 
house, then hooked it onto the old house in order to use the 
kitchen and bathroom, since the new part does not have 
running water. About $15,000 was spent for materials in the 
new addition. Although Robert basically furnished the labor, 
some work was hired out, and a considerable amount of the _ 
labor, including the framing and some of the roofing, 
Sheetrocking, and painting, was done by Vera’s brothers and 
Vera herself. One appraiser gave no value to the old house but 
valued the new dwelling “as is” at the actual cost of $15,000, 
plus labor. Another appraiser included the old house and the 
new addition as a single building and valued it at $20,000. 

Considering this contribution to the one-half of the property 
which was given to Robert only by his father, it is significant, 
and we therefore determine that 75 percent of the value of tract 
No. 2 should be included in the marital estate. We therefore 
modify the decree to increase the amount of property 
settlement Robert shall pay to Vera from $32,000 to $50,000, 
with the balance of $48,000 to be paid in payments of $500 per 
month for a period of 96 months. 

During the marriage, Vera undertook the training to become 
a licensed practical nurse and did work as such from time to 
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time. The trial court found that she has the necessary education 
and earning capacity to adequately support herself, and 
ordered that no alimony be awarded to either party. We agree. 
Notwithstanding the long duration of the marriage, the division 
of assets which requires a substantial payment to Vera as 
property settlement makes additional payment as alimony 
neither feasible nor appropriate. 

Vera complains that $350 for child support is inadequate. 
The record is silent as to any evidence of any amounts of her 
monthly expenses and those of the children living with her. 
Income tax returns show farm income ranging from a high of 
$9,400 in 1979 to a loss of $6,000 in 1982. Robert worked 
during the fall every year at the Great Western Sugar Company, 
earning $4,000 to $5,000 annually. We find no error in the trial 
court’s determination of child support. 

Lastly, Vera contends the award of $1,000 to her for attorney 
fees is inadequate. She argues that Robert sought custody of the 
children until the time of trial, necessitating time and effort that 
makes the award inadequate. The problem is that the record 
contains no showing of such time or effort expended other than 
court appearances, including a pretrial conference and the trial. 
We find no abuse of the trial court’s discretion in the amount of 
the attorney fee awarded. 

Although not assigned as error, we note that Robert has a 
policy of health and accident insurance that covers the entire 
family, including Vera, and he wants to continue to maintain 
this policy. The decree does not address the matter and should 
be modified to require that Robert continue this policy, or at 
least procure adequate health and accident insurance for the 
benefit of the minor children. 

The decree of the district court is affirmed as modified. Vera 
is awarded the sum of $750 for the services of her attorney in 
this court. 

AFFIRMED AS MODIFIED. 
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CHRISTINA A. KOCHENASH, APPELLEE AND CROSS-APPELLANT, V. 
ANTHONY KOCHENASH, APPELLANT AND CROSS-APPELLEE. 
363 N.W.2d 926 


Filed March 22, 1985. No. 83-942. 


Appeal from the District Court for Dawes County: Pau D. 
Empson, Judge. Affirmed. 


William L. Howland of Bump, Howland & Watson, for 
appellant. 


Judy L. Raetz of Raetz & Bergfield, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Upon de novo review we conclude that the record fails to 
show an abuse of discretion in regard to the division of property 
or the award of alimony. The judgment is, therefore, affirmed. 

The parties shall pay their own costs and attorney fees. 

AFFIRMED. 

BosLAuGH, J., dissenting in part. 

While I agree generally with the findings of the trial court in 
this matter, I believe the record shows an abuse of discretion in 
the division of property. 

There seems to be a wide latitude in the treatment of 
inherited property in our cases. See, Applegate v. Applegate, 
ante p. 532, 365 N.W.2d 394 (1985); Ross v. Ross, ante p. 528, 
364 N.W.2d 508 (1985). , 

In this case the trial court set off $31,793 plus certain specific 
items as property received by the petitioner by gift or 
inheritance during a marriage of some 23 years. 

In my opinion, a more equitable division of the property 
would be made if the respondent were awarded the $10,000 
certificate of deposit in the Platte Valley Federal Savings and 
Loan Association. 

GRANT, J., joins in this dissent. 
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CHERYL LARSON AND ALL OTHERS SIMILARLY SITUATED, 
APPELLANTS, V. THE TRANSIT AUTHORITY OF THE CITY OF 
OMAHA, DOING BUSINESS AS METRO AREA TRANSIT, ET AL., 
APPELLEES. 
364 N.W.2d 33 


Filed March 22, 1985. No. 84-135. 


1. Labor and Labor Relations. Inevitably, differences arise in the manner and 
degree to which the terms of any negotiated agreement affect individual 
employees and classes of employees. The mere existence of such differences does 
not make them invalid. A wide range of reasonableness must be allowed a 
statutory bargaining representative in serving the unit it represents, subject 
always to complete good faith and honesty of purpose in the exercise of its 
discretion. 

. Where a union must negotiate meritorious but conflicting claims, and 

no clear showing has been made of bad faith in making a choice between two or 

more claims, it cannot be said that in making the choice it made, the union 
unfairly represented one group. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Affirmed. 


‘Edward F. Fogarty of Fogarty, Lund & Gross, and Mary Kay 
Green, for appellants. 


Soren S. Jensen, John S. Sowiaczek, and J. Russell Derr, of 
Erickson & Sederstrom, P.C., for appellee Transit Authority of 
Omaha. 


Robert E. O’Connor, Jr., of Robert E. O’Connor & 
Associates, for appellees Transport Workers Union of America 
Local 223 and Transport Workers Union of America. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


KrivosHa, C.J. 

The appellants, Cheryl Larson and all others similarly 
situated, are former employees of The Transit Authority of the 
City of Omaha, doing business as Metro Area Transit (MAT). 
On June 30, 1977, the contract between MAT and the Transport 
Workers Union of America Local 223 (Union), expired and the 
Union and MAT were unable to agree on a new contract. In July 
of 1977 MAT filed a petition with the Commission of Industrial 
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Relations (CIR), asking that the commission establish wages to 
be contained in a 1977-79 collective bargaining agreement 
between MAT and the Union. The Union responded by joining 
in the request. During this impasse, the bus system continued 
operating as usual. MAT increased salaries generally by 6 
percent, effective July 17, 1977, and again in July of 1978. In 
June of 1979 the CIR rendered a decision and established rates 
for the period July 1, 7977, to June 30, 1979, which were higher 
than what MAT had in fact paid during that period. MAT 
appealed the decision of the CIR to this court. While the appeal 
was pending, MAT and the Union sought to negotiate a 
contract for the next period, July 1, 1979, to June 30, 1981. In 
August of 1979 they entered into an interim agreement and then 
a full contract for the period July 1, 1979, to June 30, 1981. By 
the terms of the interim agreement, the rates previously ordered 
by the CIR for the 1977-79 period would become effective July 
1, 1979, and be used as the basis for setting the rates for 
1979-81. Additionally, a cash settlement was to be paid to 
employees active on July 1, 1979, based upon a percentage of 
gross wages “earned in the 104 week period closest to July 1, 
1977, and June 30, 1979.” No contract was ever formally 
entered into for 1977 and 1978. The Union, however, agreed to 
accept the wages paid, pursuant to letters from MAT dated July 
27, 1977, and July 10, 1978, and the appeal from the decision of 
the CIR was dismissed. 

Larson then commenced this action to seek to recover for 
herself and “others similarly situated” the right to “back 
wages” for those who had left the company between July of 
1977 and August 11, 1979. Following trial to the district court 
for Douglas County, Nebraska, the petition was dismissed. It is 
from that order which Larson and others now appeal. They 
assign two errors. The first assignment is that the district court 
erred in not deciding MAT was liable for backpay to the 
employees who worked between July 1, 1977, and July 1, 1979, 
but who had left MAT by July 1, 1979. In this regard, appellants 
maintain that the district court erred in deciding that former 
employees were not entitled to the difference between what they 
were actually paid and the rate the C/R determined they should 
have been paid, or an approximation thereof such as the cash 
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settlement payoff to employees on the payroll July 1, 1979. The 
second assignment by appellants is that the district court erred 
in not finding that the Union failed to represent the plaintiffs in 
good faith and without discrimination. We believe that the 
district court correctly resolved all of the issues, and for that 
reason the decision of the district court must be affirmed. 

Part of the difficulty with appellants’ claim is that they have 
attempted to meld together a host of facts, some of which are 
totally unrelated. As an example, they maintain that the district 
court should have ordered MAT to pay former employees the 
difference “between what they were actually paid and the rate 
the C.I.R. determined they should have been paid, or an 
approximation thereof such as the cash settlement payoff to 
employees on the payroll July 1, 1979.” Brief for Appellants at 
2. In essence, Larson and others wanted the district court to 
make a contract for them out of whole cloth. The district court 
had no way of directing MAT to pay anyone a rate previously 
determined by the CIR for the period 1977 to 1979, in view of 
the fact that the parties to that agreement, MAT and the Union, 
resolved their differences and agreed to something else. While 
in an appropriate case the district court can enter an order 
enforcing a previously entered order of the CIR, see IBEW 
Local 763 v. Omaha PP. Dist., 209 Neb. 335, 307 N.W.2d 795 
(1981), it cannot require the parties to enter into a contract 
different from the one they have in fact agreed upon. Once the 
parties had resolved their differences and put the 1977-79 
contract behind them, there was nothing for the district court to 
order in that regard. It is clear that while appellants would like 
to read into the 1979 agreement a retroactive pay raise, there is 
nothing in the agreement or the documents to in any way 
support such a position. Quite to the contrary, the agreement is 
clear that the payment is not a retroactive pay raise. 

Appellants have cited a number of cases to the effect that 
where backpay is awarded retroactively to a specific date for all 
employees, even an employee who is no longer employed is 
entitled to share in the retroactive pay for the period actually 
worked. There is, however, no language in the 1979 agreement 
which provides for any retroactive backpay to a specific date 
that would be of benefit to appellants. Setting aside for the 
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moment the question of whether the Union could enter into 
such an agreement, we are unable to find any language which 
would indicate to us that there was any intent by either party to 
make any retroactive payment. As a matter of fact, the contract 
clearly provides that the letters of July 27, 1977, and July 10, 
1978, constitute the contracts for those years. Appellants 
continually argue that where an employee performs services for 
an employer, there is an implied promise to pay a reasonable 
sum. That issue is not at all relevant in the instant case. The 
employees were all paid a rate set by the employer, MAT, though 
disputed by the Union. There is simply no way in which the 
district court could have arbitrarily directed MAT to pay 
employees at a rate different from that which had been 
established for the work, absent agreement by the parties. 
Appellants’ first assignment of error is simply without merit. 

The real question that needs to be decided is whether the 
district court erred when it found that the evidence failed to 
establish a conspiracy and that the Union did not fail to 
represent Larson and others in good faith and without 
discrimination. We believe an examination of the record in light 
of the applicable law resolves this question contrary to 
appellants’ position. 

The matter of labor negotiations is oftentimes a matter of 
compromise, wherein certain benefits are obtained while others 
are lost by both sides. This is the very essence of the collective 
bargaining procedure. Historically, the courts have recognized 
that while everyone may not be treated equally, so long as there 
has not been any intent to arbitrarily discriminate against one 
group in favor of another, a contract entered into pursuant to 
collective bargaining will be enforced. In Ford Motor Co. v. 
Huffman, 345 U.S. 330, 337-38, 73 S. Ct. 681, 97 L. Ed. 1048 
(1953), the U.S. Supreme Court said: 

Any authority to negotiate derives its principal strength 
from a delegation to the negotiators of a discretion to 
make such concessions and accept such advantages as, in 
the light of all relevant considerations, they believe will 
best serve the interests of the parties represented. A major 
responsibility of negotiators is to weigh the relative 
advantages and disadvantages of differing proposals. A 
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bargaining representative, under the National Labor 
Relations Act, as amended, often is a labor organization 
but it is not essential that it be such. The employees 
represented often are members of the labor organization 
which represents them at the bargaining table, but it is not 
essential that they be such. The bargaining representative, 
whoever it may be, is responsible to, and owes complete 
loyalty to, the interests of all whom it represents. In the 
instant controversy, International represented, with 
certain exceptions not material here, all employees at the 
Louisville works, including both the veterans with, and 
those without, prior employment by Ford, as well as the 
employees having no military service. Inevitably 
differences arise in the manner and degree to which the 
terms of any negotiated agreement affect individual 
employees and classes of employees. The mere existence 
of such differences does not make them invalid. The 
complete satisfaction of all who are represented is hardly 
to be expected. A wide range of reasonableness must be 
allowed a statutory bargaining representative in serving 
the unit it represents, subject always to complete good 
faith and honesty of purpose in the exercise of its 
discretion. 

And in Johnson vy. Air Line Pilots in Serv. of N. W. Airlines, 
650 E2d 133, 137 (8th Cir. 1981), the U.S. Court of Appeals for 
the Eighth Circuit said: 

Under the facts of this case, we affirm the granting of 
the summary judgment in favor of ALPA on the basis of 
the union’s good faith attempts to represent the 
conflicting rights of the various groups it represented. 
Where a union must negotiate meritorious but conflicting 
claims, “and no clear showing has been made of bad faith 
in making a choice between [two or more] claims, it can 
not be said that in making the choice it made, the union 
unfairly represented one group.” 

In the Johnson case the eighth circuit court of appeals 
specifically found that where a union made a good faith 
attempt to represent conflicting rights of various groups, 
including laid off employees, in negotiating and accepting a 
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collective bargaining agreement, the union did not breach its 
duty of fair representation in its negotiations with the employer 
or in its final acceptance of a collective bargaining agreement 
which did not extend seniority or recall rights of certain laid off 
employees. See, also, Duggan v. International Association of 
Machinists, 510 F.2d 1086 (9th Cir. 1975); Van Leeuwen v. 
United States Postal Service, 628 F.2d 1093 (8th Cir. 1980). 

In the instant case the record is devoid of any evidence which 
would support a claim of conspiracy or lack of good faith by 
the Union. The Union attempted to negotiate a contract for its 
members for the years 1977-79. As is often the case, the period 
was nearly expired and a new contract period beginning before 
the previous dispute was resolved. The Union, when presented 
with an opportunity to get a new contract early for the 1979-81 
period, agreed to submit the settlement proposal to the rank 
and file, who approved the contract. That hardly amounts toa 
conspiracy. Obviously, the interests of the present employees, 
on the one hand, and the former employees, on the other hand, 
were miles apart. All the former employees could be interested 
in was money. They had no interest in bargaining for future 
wages or benefits. While at first blush it may seem “unfair” of 
MAT to make such an offer, a fact we do not pass on, it was not 
illegal. Had the rank and file so desired, they were free to turn 
the contract offer down. They chose not to do so. The Union 
was presented with the difficult task of representing two groups 
having conflicting interests. Whenever that situation arises, 
some group may feel “shortchanged.” That may be unfair, but 
it is not illegal. 

We cannot say that because the Union sought to protect the 
interests of those who remained over the interests of those who 
had left, the Union thereby acted discriminatorily or without 
justification, or in bad faith. The decision of the trial court was 
correct. The judgment is affirmed. 

AFFIRMED. 
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BUCKLEY D. STATES, APPELLANT, V.GLEN J. ANDERSONET AL., 
APPELLEES. 
364 N.W.2d 38 


Filed March 22, 1985. Nos. 84-283, 84-362. 


1. Due Process: Notice. Procedural due process requires the following: notice 
reasonably calculated to inform one of the accusation levied; identification of 
the accuser; factual basis for the accusation; reasonable time and opportunity to 
present evidence concerning the accusation; and a hearing before an impartial 
board. 

2. Civil Service: Public Officers and Employees: Termination of Employment. A 
civil service commission may require that a list of witnesses and documents to be 
relied upon at a hearing under Neb. Rev. Stat. § 19-1808 (Reissue 1983) be 
furnished to an employee by the appointing authority. 

: . Ata hearing under Neb. Rev. Stat. § 19-1808 (Reissue 

1983), it is improper to receive unsworn statements and to receive sworn 

statements from persons not required to submit to cross-examination. 

4. Costs. Itis within the discretion of a trial court to tax costs in certain proceedings 
as it “may think right and equitable.” Neb. Rev. Stat. § 25-1711 (Reissue 1979). 


Appeal from the District Court for Phelps County: WILLIAM 
G. CAMBRIDGE, Judge. Affirmed. 


J. Clark Noble of Aten, Noble & Ide, for appellant. 


Anderson, Strasburger, Klein, Peterson and Swan, for 
appellees. 


KRrivoOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

On December 6, 1983, Buckley D. States received a written 
notice of the termination of his employment as chief of police 
from the mayor of the city of Holdrege, Nebraska, Helen D. 
Anderson. That evening the appellant filed a written request 
with the civil service commission for an investigation and 
hearing. 

On December 12, 1983, the commission published a notice in 
the Holdrege Daily Citizen to the effect that a public hearing 
would convene at 2:30 p.m., December 21, 1983, to investigate 
termination charges against States. The notice further provided 
that “all interested persons will be given an opportunity to be 
heard.” Nine days before the hearing, States filed a motion with 
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the commission, requesting a list of witnesses and copies of the 
documents which the mayor intended to rely upon in support of 
his termination. This request was denied by the commission on 
the following day. 

After the hearing the commission found that the termination 
of States’ employment was justified. Upon appeal the district 
court affirmed the dismissal on the grounds that States had 
failed to follow proper administrative procedures in purchasing 
supplies and that he was insubordinate in failing to follow 
requests from the mayor to comply with such procedures. The 
district court taxed all costs, including preparation of the bill of 
exceptions, to the city of Holdrege, Nebraska. 

The appeal is pursuant to Neb. Rev. Stat. §§ 19-1801 et seq. 
(Reissue 1983). Insofar as is relevant here, § 19-1808 provides: 

No person in the classified civil service, who shall have 
been permanently appointed or inducted into civil service 
under the provisions of sections 19-1801 to 19-1823, shall 
be removed, suspended, demoted, or discharged except 
for cause and then only upon the written accusation of the 
appointing power or any citizen or taxpayer... . Any 
person so removed, suspended, demoted, or discharged 
may, within ten days from the time of his removal, 
suspension, demotion, or discharge, file with the 
commission a written demand for an investigation, 
whereupon the commission shall conduct such 
investigation. The investigation shall be confined to the 
determination of the question of whether or not such 
removal, suspension, demotion, or discharge was made 
for political or religious reasons and in good faith for 
cause. After such investigation the commission may, if in 
its estimation the evidence is conclusive, affirm the 
removal... . All investigations made by the commission, 
pursuant to the provisions of this section, shall be by 
public hearing, after reasonable notice to the accused of 
the time and place of such hearing... . At such hearing the 
accused shall be afforded an opportunity of appearing, in 
person and by counsel, and presenting his defense. If such 
judgment or order be concurred in by the commission or a 
majority thereof, the accused may appeal therefrom to the 
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district court. .. . The district court shall thereupon 
proceed to hear and determine such appeal in a summary 
manner; Provided, that such hearing shall be confined to 
the determination of whether or not the judgment or order 
of removal, discharge, demotion, or suspension, made by 
the commission, was made in good faith for cause. No 
appeal to such court shall be taken except upon such 
ground or grounds. 

In Frederickson y. Albertsen, 183 Neb. 494, 161 N.W.2d 712 
(1968), we held that in an appeal to the district court under 
§ 19-1808, the only issue is whether the commission’s order was 
made in good faith for cause. However, in In re Appeal of 
Levos, 214 Neb. 507, 335 N.W.2d 262: (1983), we considered a 
due process challenge. In Jn re Appeal of Bonnett, 216 Neb. 
587, 344 N.W.2d 657 (1984), the only issue presented was the 
constitutional sufficiency of the notice of dismissal. 

The issues raised by the appellant are (1) whether the 
commission’s refusal to grant his requests for discovery, and 
whether the commission’s consideration of sworn and unsworn 
statements of the public as evidence, denied appellant due 
process and (2) whether there was sufficient evidence to support 
the commission’s findings. 

In Levos, supra at 515, 335 N.W.2d at 267-68, the “essence of 
procedural due process” was set forth as 

simply that fundamental fairness which a person has the 
right to expect—even demand—and receive through our 
system of law. For this reason, in proceedings before an 
administrative agency or tribunal] which has jurisdiction, 
such as the hearing before the commission in the present 
case, procedural due process requires the following: notice 
reasonably calculated to inform one of the accusation 
levied; identification of the accuser; factual basis for the 
accusation; reasonable time and opportunity to present 
evidence concerning the accusation; and a hearing before 
an impartial board. Cf., Ferguson v. Thomas, 430 F.2d 
852 (5th Cir. 1970); Brouillette v. Board of Dir. of Merged 
Area IX, Etc., 519 F.2d 126 (8th Cir. 1975). Under our 
standard of review, once the record discloses that those 
elements of due process existed with respect to the findings 
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and action of an administrative agency or tribunal, 
further judicial action is neither permissible nor required. 

Appellant argues that pretrial discovery is among those due 
process elements absolutely imperative to a fair hearing. While 
that requirement is not specifically set forth in Levos, we 
believe that it was within the power of the commission to 
provide such discovery. 

Section 19-1804(4) mandates that the commission has a duty 
to investigate and report upon all matters touching the 
enforcement and effect of the provisions of the civil service 
commission statutes. In conjunction with that duty 
§ 19-1804(4) further provides: 

In the course of such an investigation, the commission, 
designated commissioner, or chief examiner shall have the 
power to administer oaths, issue subpoenas to require the 
attendance of witnesses and the production by them of 
books, papers, documents, and accounts, appertaining to 
the investigation, and to cause the deposition of witnesses, 
residing within or without the state, to be taken in the 
manner prescribed by law for like depositions in civil 
actions in the courts of this state. The oaths administered 
and subpoenas issued hereunder shall have the same force 
and effect as the oaths, administered by a district judge in 
a judicial capacity, and subpoenas issued by the district 
courts of Nebraska. The failure of any person so 
subpoenaed to comply therewith shall be deemed a 
violation of sections 19-1801 to 19-1823, and be 
punishable as such. 

The commission, however, did not interpret this section as 
granting it the power to require any party to furnish to another 
party the names of witnesses, documents, or materials. Such an 
interpretation has the potential of rendering meaningless the 
provision of § 19-1808 that “the accused shall be afforded an 
Opportunity of appearing, in person and by counsel, and 
presenting his defense.” We think the better interpretation is 
that propounded in La Petite Auberge v. R.I. Com’n for 
Atuman Rights, ____. R.1. , 419 A.2d 274 (1980). 

In La Petite Auberge the court held that under a statute 
similar to § 19-1804 (R.I. Gen. Laws § 28-5-13 (Reenactment 
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1979)), the commission has the responsibility to make its 
investigative and information-gathering powers available to 
parties to a contested proceeding. The court reasoned that an 
administrative hearing should be “ ‘less a game of blindman’s 
buff [than] a fair contest with the basic issues and facts 
disclosed to the fullest practicable extent’ ” (quoting United 
States v. Procter & Gamble, 356 U.S. 677, 78 S. Ct. 983, 2 L. 
Ed. 2d 1077 (1958)). 419 A.2d at 282. Accord, Shively v. 
Stewart, 65 Cal. 2d 475, 421 P.2d 65, 55 Cal. Rptr. 217 (1967); 
Newman v. Bd. of Ed. of City School Dist. of N. Y¥., 594 F.2d 
299 (2d Cir. 1979). As the court determined in La Petite 
Auberge, it would seem that the opportunity to conduct 
discovery is consistent with the goals of a fairly conducted and 
efficient hearing. Despite the permissive informality of civil 
service commission hearings as compared to court proceedings, 
the statute does not manifest a legislative intent to sacrifice a 
respondent’s entitlement to fairness for the sake of such 
informality. 

In Wegmann v. Dept. of Registration & Educ., 61 Ill. App. 
3d 352, 377 N.E.2d 1297 (1978), the plaintiff contended that he 
was denied due process by an administrative agency’s refusal to 
grant his discovery requests. Considering the role of discovery 
in an administrative agency proceedings, that court said at 356, 
377 N.E.2d at 1301: 

The purpose of pretrial discovery is to aid the party in 
preparation and presentation of his case or defense, 
assuring the truth and to eliminate as far as possible 
surprise, so that judgments will rest upon the merits and 
not upon the skillful maneuvering of counsel. (See 
Stimpert v. Abdnour (1962), 24 Ill. 2d 26, 179 N.E.2d 602; 
People ex rel. Terry v. Fisher (1957), 12 Ill. 2d 231, 145 
N.E.2d 588.) Presumably, the need for discovery at the 
administrative level is the same, so as to require disclosure 
by the agency of evidence in its possession which might be 
helpful to an accused. (See Davis, Administrative Law of 
the Seventies §8.15 (1976); Shively v. Stewart (1966), 65 
Cal. 2d 475, 421 P.2d 65, 55 Cal. Rptr. 217.) While an 
administrative body possesses broad discretion in 
conducting its hearings, its discretion must be exercised 
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judicially and not arbitrarily. Brown y. Air Pollution 
Control Board (1967), 37 Ill. 2d 450, 227 N.E.2d 754; 
Robert N. Nilles, Inc. v. Pollution Control Board (1974), 
17 Ill. App. 3d 890, 308 N.E.2d 640. 

In this case the commission’s failure to provide discovery did 
not prejudice the appellant or handicap his defense. At the 
hearing appellant’s attorney made a statement on the record 
objecting to the commission’s inaction in this respect. Yet, when 
asked if he desired a continuance so that the documents could 
be obtained by a deposition, the appellant’s attorney declined, 
saying he was “willing to proceed.’ Furthermore, the 
examining officer granted the appellant a 5-minute recess 
during the course of the hearing to examine the documents in 
question. 

The documents consisted of 24 invoices or statements for 
items States had requested and a summary statement of the 
fund balance for the fiscal year ending July 31, 1982. These 
documents, unaccompanied by purchase orders, demonstrated 
the appellant’s failure to implement the mayor’s purchase order 
system. The appellant now contends that by not being able to 
evaluate these documents in advance of the hearing, he lost the 
opportunity to tally the amounts involved and explain the 
circumstances involved surrounding each of them. Such an 
opportunity would not have altered the disposition of the case. 
Even if he had demonstrated that certain figures were incorrect 
or that he had a particular reason for not following the 
purchase order system, in each instance the gravamen of the 
complaint remains: he failed to follow the procedures set forth 
by the mayor. 

The second portion of the appellant’s contention that he was 
denied due process concerns the commission’s permitting 
interested persons to make sworn and unsworn statements. The 
record indicates that the hearing lasted from 2:30 p.m. to 2:30 
a.m. During the course of the proceedings, as it had stated it 
would do in its public notice, the commission received 
statements from persons in the audience. The commission 
permitted these persons to make sworn or unsworn statements, 
at their option, and did not require these persons to submit to 
cross-examination. Eight unsworn statements were recorded. 
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The appellant argues that this procedure turned a “public 
hearing” into a “public meeting” and that it deprived him of 
“knowing who he was going to face, what event they might 
testify to, of knowing when that event might have happened, of 
knowing where that event might have happened, or of giving 
him an adequate opportunity to obtain witnesses or documents 
to combat such type of testimony.” Brief for Appellant at 26. 

In the judgment affirming the order of the commission, the 
trial court commented on the way in which the commission had 
conducted the public hearing. The trial court stated: 

Although in the conduct of hearings, the Commission is 
not, pursuant to 19-1804 (5) R.R.S. 1943, bound by the 
technical rules of evidence, the findings and action of the 
Commission must still, nevertheless, in the final analysis 
and test be supported by competent evidence. Hearsay 
evidence does not constitute such evidence; nor does 
opinion evidence of a lay witness not rationally based on 
his perception; nor does evidence which is not relevant to 
the factual basis of the accusations which were in fact 
levied against the accused and upon which notice was 
given to him. Although pursuant to 19-1804(5) no 
informality in any proceeding or hearing or in the manner 
of taking testimony shall invalidate any order made by the 
Commission, the practice of taking sworn, as well as 
unsworn, statements of persons who have not been called 
as witnesses by the Appointing Authority, the accused, or 
the Commission, constitutes a procedure which should 
not be encouraged. It lends itself to the type of evidence 
described above as being incompetent, and the testimony 
so taken or permitted in this case is a good example of 
that. Section 19-1808 R.R.S. 1943 provides for a public 
hearing, not a public meeting. 

Although the commission is not bound by technical rules of 
evidence, and no informality in any proceeding or hearing or in 
the manner of taking testimony shall invalidate any order made 
by the commission, the method in which the hearing was 
conducted is improper. Again, though, the admission of such 
testimony did not prejudice the appellant. The trial court found 
this testimony was incompetent, and thus it was not a basis for 
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that court’s order affirming appellant’s dismissal. 

Since the appellant was not prejudiced by the claimed denial 
of due process, it ismecessary to determine whether the evidence 
was sufficient to support the appellant’s discharge. The 
standard of review was set out in Ackerman y. Civil Service 
Commission, 177 Neb. .232, 234-35, 128 N.W.2d 588, 590 
(1964): 

Section 19-1808, R.R.S. 1943, provides that an 
employee who has been discharged may file with the civil 
service commission a written demand for an investigation. 
The commission then conducts an investigation to 
determine whether the discharge was made for political or 
religious reasons or in good faith for cause. If the 
commission finds that “in its estimation the evidence is 
conclusive,” the commission may affirm the discharge or 
modify the order and direct a suspension or demotion. 

Section 19-1808, R.R.S. 1943, further provides that an 
employee may appeal from the order of the commission to 
the district court. The appeal is to be heard and 
determined in a summary manner. The review in the 
district court is limited to a determination of whether the 
order of the commission was made in good faith for cause. 

The act vests a wide discretion in the civil service 
commission but does not vest a similar discretion in the 
district court. The statute does not contemplate that the 
appeal to the district court shall be a trial de novo similar 
to the review on appeal of an action in equity. The purpose 
of the appeal to the district court is to permit the employee 
to obtain a determination only as to whether the order of 
the commission was made in good faith for cause. If the 
evidence in the district court is sufficient to show that the 
order of the commission was made in good faith for cause, 
then the order of the commission must be affirmed. 

The record in this case demonstrates that the mayor 
established certain purchase order procedures within the police 
department as part of a plan to correct a $10,391 budget deficit 
in that department. The appellant admitted he had been told to 
implement this system; nonetheless, his testimony indicates that 
he failed consistently to use it. Section 19-1807 provides that a 
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person may be discharged for “(1) Incompetency, inefficiency 
or inattention to or dereliction of duty; (2) Dishonesty, 
intemperance, immoral conduct, insubordination... .” Within 
such limits the district court’s order provided: 
With respect to the accusation that the Appellant was 
inefficient in the management and handling of his duties 
as Chief of Police in that he failed to follow proper 
administrative procedures in requesting the purchase of 
materials and supplies for use by the police department 
and also with respect to the accusation of insubordination 
in that he failed to comply with requests from the Mayor 
to follow efficient management procedures, the action of 
the Commission was based on competent evidence, was 
neither arbitrary or capricious nor the result of political or 
religious reasons, and was reasonably necessary for 
effectual and beneficial public service. The evidence is 
conclusive that the Mayor had instructed the Appellant to 
implement a purchase order system and that the Appellant 
failed to do so. 

The record here contains sufficient evidence to support this 
finding. 

The matter of costs remains to be considered. Neb. Rev. 
Stat. § 25-1711 (Reissue 1979) vests discretion in a court to tax 
costs as it “may think right and equitable.” The district court 
did not elaborate on its reasons for taxing costs to the city, nor 
was it required to do so. Owing to the length of the proceedings, 
the manner in which they were conducted, and recognizing that 
only two of the numerous grounds originally stated for 
appellant’s dismissal were supported by the evidence, the 
district court acted within its discretion. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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VICKIE LEE WENTZ, APPELLEE, V. LARRY EUGENE WENTZ, 
APPELLANT. 
364 N.W.2d 43 


Filed March 22, 1985. No. 84-313. 


Appeal from the District Court for Cass County: RAYMOND 
J. CASE, Judge. Affirmed. 


James E. Case of Case, Reinsch & Slattery, P.C., for 
appellant. 


Roger S. Brink of Harter and Brink, P.C., for appellee. 


BOSLAUGH, WHITE, SHANAHAN, and Grant JJ., and 
Howarp, D.J. 


PER CURIAM 

The instant appeal involves a domestic relations matter. 

The court, having reviewed the record in this case de novo, 
agrees with the result reached by the trial court. The judgment is 
affirmed. 

AFFIRMED. 
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STATE CODE AGENCIES EDUCATION ASSOCIATION, AN 
UNINCORPORATED ASSOCIATION, APPELLEE, V. DEPARTMENT OF 
PUBLIC INSTITUTIONS, STATE OF NEBRASKA, APPELLANT. 
NEBRASKA DEPARTMENT OF EDUCATION TEACHERS ASSOCIATION, 
AN UNINCORPORATED ASSOCIATION, APPELLEE, V. DEPARTMENT OF 
EDUCATION, STATE OF NEBRASKA, APPELLANT. 

STATE CODE AGENCIES EDUCATION ASSOCIATION, AN 
UNINCORPORATED ASSOCIATION, APPELLEE, V. DEPARTMENT OF 
CORRECTIONAL SERVICES, STATE OF NEBRASKA, APPELLANT. 
STATE CODE AGENCIES EDUCATION ASSOCIATION, AN 
UNINCORPORATED ASSOCIATION, APPELLEE, V. DEPARTMENT OF 
PUBLIC WELFARE, STATE OF NEBRASKA, APPELLANT. 

364 N.W.2d 44 


Filed March 22, 1985. Nos. 84-429, 84-588, 84-589, 84-636. 


Commission of Industrial Relations: Jurisdiction. The Commission of Industrial 
Relations, pursuant to Neb. Rev. Stat. §§ 48-801 et seq. (Reissue 1984), does 
have jurisdiction, that is, authorized power, to resolve industrial disputes 
between agencies or departments of the State of Nebraska and their employees. 


Appeal from the Nebraska Commission of Industrial 
Relations. Affirmed. 


Paul L. Douglas, Attorney General, and Sharon M. Lindgren, 
for appellants Department of Public Institutions et al. 


Theodore L. Kessner of Crosby, Guenzel, Davis, Kessner & 
Kuester, for appellees State Code Agencies et al. 


KrivosHaA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

Four separate appeals from the Commission of Industrial 
Relations (CIR) have been consolidated due to their community 
of question, whether the CIR has jurisdiction to establish wages 
for employees of state agencies. The CIR established salaries 
for agency employees and entered an order accordingly. There 
is no issue concerning the correctness of the CIR’s 
determination; rather, the question relates only to the authority 
of the CIR to establish salaries for the employees of state 
agencies. 
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Each of the petitioners-appellees, as admitted by the 
respondents, is certified as the exclusive bargaining agent for 
the bargaining unit involved in these proceedings, namely, 
teachers employed in schools operated by a particular state 
agency. The units consist of teachers employed at the Nebraska 
Center for Children and Youth (Department of Public 
Welfare), at the Youth Development Centers in Geneva and 
Kearney and the Nebraska Center for Women in York 
(Department of Correctional Services), at the Lincoln Regional 
Center and Beatrice State Developmental Center (Department 
of Public Institutions), and at the Nebraska School for the 
Visually Handicapped and Nebraska Schoo! for the Deaf (State 
Department of Education). 

All actions involved the 1983-84 contract year except 
proceedings involving the Department of Public Welfare, 
which relate to the contract year 1982-83. The appropriations 
bills for the contract years in question limited the amount 
payable in salaries or wages but did not designate the specific 
salary or wage attaching to any particular employment in the 
departments or agencies. 

Unable to reach an agreement with the agency regarding base 
salary and salary schedule index factors, the petitioners 
requested the CIR to “resolve the industrial dispute including 
the establishment of wages and other terms, tenure and 
conditions of employment for the teaching employees .. . .” 
Each respondent answered and alleged that the respective 
agency “has no power or authority over the pay increases 
granted to the employees represented by the petitioner since the 
pay raises for such employees are established by legislation 
enacted by the Nebraska Unicameral.” As a separate defense, 
each agency claimed that “the [CIR] lacks jurisdiction to order 
the respondent to provide its employees with benefits different 
than those authorized by statute or by a legislative enactment.” 
In each case the CIR held that it had jurisdiction to resolve the 
dispute between the agency and employees and ordered salary 
adjustments and increases for the particular year involved in 
the proceeding. 

The respondent agencies contend that the CIR does not have 
jurisdiction to resolve the dispute regarding salary or wages to 
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be paid employees of a state agency. 

Respondents argue that the Legislature’s appropriation bills 
for the fiscal years 1982-83 and 1983-84 have established the 
salary of agency employees so that any dispute about salary 
cannot be resolved within the framework of the statutes 
pertaining to the CIR. Resolution of such dispute, according to 
the state agencies, is a matter of negotiation with the Nebraska 
Legislature, not proceedings before the CIR. 

In Transport Workers of America v. Transit Auth. of City of 
Omaha, 205 Neb. 26, 31-32, 286 N.W.2d 102, 106 (1979), we 
stated: 

The public policy of the CIR is expressed in section 
48-802, R.R.S. 1943, of the Act and points out that the 
Act is intended to provide public employees who do not 
otherwise have the right to strike an opportunity to 
mediate and arbitrate matters of employment which have 
not yet been agreed to by the employer. 

By providing for a forum in which a public employer 
and a public employee may discuss future wages, hours, 
and conditions of employment or terms of employment 
without interruption of necessary public service, the 
Legislature has sought to protect “its citizens from any 
dangers, perils, calamities, or catastrophes which would 
result” from interruption or termination of public service. 
§ 48-802, R.R.S. 1943. 

(Emphasis supplied.) Neb. Rev. Stat. § 48-810 (Reissue 1984) 
provides: 

All industrial disputes involving governmental service, 
service of a public utility, or other disputes as the 
Legislature may provide shall be settled by invoking the 
jurisdiction of the Commission of Industrial Relations; 
Provided, such commission shall have no jurisdiction over 
any persons, organizations, or school districts subject to 
the provisions of the Nebraska Teachers’ Professional 
Negotiations Act, sections 79-1287 to 79-1295, until all 
provisions of such act have been exhausted without 
resolution of the dispute involved. 

Neb. Rev. Stat. § 48-801 (Reissue 1984) sets forth the 
definition of the term “industrial dispute.” 
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(7) Industrial dispute shall include any controversy 
concerning terms, tenure or conditions of enployment, or 
concerning the association or representation of persons in 
negotiating, fixing, maintaining, changing, or seeking to 
arrange terms or conditions of employment, or refusal to 
discuss terms or conditions of employment. 

This same statute sets forth the definitions of “employer,” 
“employee,” and “labor organization.” 

(4) Employer shall mean the State of Nebraska or any 
political or governmental subdivision of the State of 
Nebraska, except the Nebraska National Guard or state 
militia, any municipal corporation or any public power 
district or public power and irrigation district. It shall also 
include any public utility as defined in sections 48-801 to 
48-823; 

(5) Employee shall include any person employed by an 
employer as defined in sections 48-801 to 48-823; 

(6) Labor organization shall mean any organization of 
any kind, or any agency or employee representation 
committee or plan, in which employees participate and 
which exists for the purpose, in whole or in part, of 
dealing with employers concerning grievances, labor 
disputes, wages, rates of pay, hours of employment, or 
conditions of work. 

(Emphasis supplied.) 

Although the Legislature has appropriated funds generally 
for the departments and agencies of the state in the cases before 
us, the appropriations bill enacted by the Legislature does not ~ 
specifically allocate sums as salaries or wages for particular 
jobs or positions of employment in those departments or 
agencies. Allocation of funds among employees as salaries or 
wages is a matter for discretion in administration of the 
department or agency. 

The clear import of § 48-801(4) brings the State of Nebraska 
and its agencies within the purview of the act pertaining to 
controversies between employer and employee. The 
respondents admit petitioners’ capacity as the bargaining agent 
for the teachers-employees of the agencies. See § 48-801(6). 
Obviously, there is an “industrial dispute” as defined by 
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§ 48-801(7). Jurisdiction of the CIR over industrial disputes 
involving a department or agency of the State of Nebraska was 
recognized in American Fed. of S., C. & M. Emp. v. Dept. of 
Public Institutions, 195 Neb. 253, 237 N.W.2d 841 (1976) (the 
Legislature’s valid exercise of its continuing control of the 
Department of Public Institutions subjected such department 
to the jurisdiction of the CIR under Neb. Rev. Stat. §§ 48-801 
et seq. (Reissue 1974)). Further, in reference to orders of the 
CIR, § 48-818 provides in part: “The findings and order or 
orders may establish or alter the scale of wages, hours of labor, 
or conditions of employment, or any one or more of the same.” 
(Emphasis supplied.) There is no qualifying statutory language 
to exempt the scale of wages for employees of a state agency 
from application of §§ 48-801 et seq. A legislative intent to 
include salary disagreements of state employees as an 
“industrial dispute” permeates §§ 48-801 et seq. Consequently, 
the CIR has jurisdiction to resolve the disputes of such nature. 
What may be a proper recourse available to petitioners or a 
permissible response by the Legislature to the order of the CIR 
establishing wages for agency or department employees are 
matters not presently before the court. 

Nevertheless, it is our conclusion that the Commission of 
Industrial Relations, pursuant to §§ 48-801 et seq., does have 
jurisdiction, that is, authorized power, to resolve industrial 
disputes between agencies or departments of the State of 
Nebraska and their employees. The orders of the Commission 
of Industrial Relations in these proceedings are affirmed. 

AFFIRMED. 

KRrIVosHA, C.J., concurs in the result. 
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STATE OF NEBRASKA, APPELLEE, V. DEAN D. MCKICHAN, 
APPELLANT. 
364 N.W.2d 47 


Filed March 22, 1985. No. 84-556. 


1. Sentences: Appeal and Error. A sentence imposed within the statutory limits will 
not be disturbed on appeal absent an abuse of discretion by the sentencing court. 

2. Bail Bond. A deposit of cash in lieu of or in support of bail under Neb. Rev. Stat. 
§ 29-901 (Reissue 1979) is for the purpose only of ensuring the defendant’s 
appearance in court when required; and upon full compliance with any such 
court orders and release of bail, the statutory refund must be made. 


Appeal from the District Court for Dawes County: PAuL D. 
Empson, Judge. Affirmed as modified. 


Judy L. Raetz, Dawes County Public Defender, for 
appellant. 


Paul L. Douglas, Attorney General, and Linda L. Willard, 
for appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

The defendant has appealed a sentence of imprisonment of 
18 months following his conviction on a plea of guilty to the 
offense of criminal nonsupport in violation of an order of the 
court. As provided for by Neb. Rev. Stat. § 28-706 (Reissue 
1979), this is a Class IV felony. 

The defendant assigns as errors, first, that the sentence is 
excessive, and, second, that the court erred in applying the cash 
bail bond posted by the defendant to the costs of this appeal. 

A sentence imposed within the statutory limits will not be 
disturbed on appeal absent an abuse of discretion by the 
sentencing court. State v. Olson, 217 Neb. 130, 347 N.W.2d 862 
(1984). 

The facts recited by the county attorney at the time of 
arraignment, contained in the presentence report, and 
uncontested by the defendant, are as follows: Following a 
divorce proceeding in South Dakota, the defendant was 
ordered to pay $105 per month child support commencing July 
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1, 1977. By June of 1981 he had paid but a total of $270. 
Proceedings under the Revised Uniform Reciprocal 
Enforcement of Support Act, Neb. Rev. Stat. §§ 42-762 et seq. 
(Reissue 1984), resulted in an order by the circuit court for 
Beadle County, South Dakota, requiring the defendant to pay 
$155 per month, a portion of which was to apply on his 
arrearage of $5,565. He made one payment of $100 during the 
period January 25, 1982, to July 26, 1982. The defendant was 
then charged with criminal nonsupport in the district court for 
Dawes County, Nebraska. He pleaded guilty to a reduced 
charge of child abandonment. He was placed on probation for 
2 years and ordered to make the payments as earlier provided. 
He apparently made the proper payments for 5 months, but 
then discontinued paying anything, commencing in May of 
1983. This present charge followed. 

The record disclosed that during that last period of time, the 
defendant was fully employed, earning $750 per month. The 
defendant’s only excuse for the original default which allowed 
this great delinquency to build up was that his former wife never 
asked him for support payments and he “got away from paying 
it.” 

We find no abuse of discretion on the part of the sentencing 
judge. 

Pending sentencing, the defendant had been free on bail, 
having deposited $200 cash with the clerk’s office, apparently 
amounting to 10 percent of a $2,000 bond. After sentencing, 
the court raised his appearance bond to $10,000. He was unable 
to post a bond that large and therefore surrendered himself to 
the court and requested that the original bond be discharged. 
He also asked that the statutory balance of the funds in support 
of the bond, in the amount of $180, be released to him. 

The trial court ruled that the bail bond be released but that 
the clerk of the court hold the proceeds to apply on the costs of 
defendant’s appeal to this court. The defendant argues that 
because the court had sustained his motion to proceed in forma 
pauperis and for the appointment of counsel, he was entitled to 
the return of his bond deposit unencumbered. Although not 
assigned as error, defendant’s counsel argued that the trial court 
had in effect ordered that the appeal costs shall not exceed the 
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balance of defendant’s deposit. This, of course, would be 
impermissible, but it is not what the court in fact ordered. 
The question presented to us is not so much whether the 
defendant was entitled to proceed in forma pauperis under the 
provisions of Neb. Rev. Stat. § 25-2301 (Reissue 1979). That 
was decided by the trial court in its order sustaining that 
motion. Rather, we must decide what authority the court has 
over a bail deposit under the provisions of Neb. Rev. Stat. 
§ 29-901(3)(a) (Reissue 1979). That subsection, which provides 
for the deposit of cash in a sum of not more than 10 percent of 
the amount of appearance bond posted, goes on to state “ninety 
per cent of such deposit to be returned to the defendant upon 
the performance of the appearance or appearances, and ten per 
cent to be retained by the clerk as appearance bond costs.” 
In Crowell vy. Circuit Court, 50 S.D. 276, 209 N.W. 539 
(1926), a South Dakota statute provided that deposit of the sum 
of money mentioned in the order admitting to bail is equivalent 
to bail. The defendant was convicted, and the court ordered 
payment of the fine imposed out of the cash deposit made in 
lieu of bail. The Supreme Court reversed, stating: ‘““We have no 
statute permitting a cash deposit given in lieu of bail for 
appearance to be applied by the court in payment of a 
judgment.” Id. at 279, 209 N.W. at 540. The court distinguished 
the statutes under its code of civil procedure, which specifically 
subjected a cash deposit to the payment of a judgment. The 
court went on to Say: 
Finally, the statute says that the cash deposit is the 
equivalent of bail. If that is so, then the right of the owner 
of the cash deposit is the same as would be his right if he 
were surety on a formal bail bond. In such a case it would 
not be claimed that the bond for appearance would be held 
to cover a liability under the judgment. 

Td. 

Bolstering the reasoning of the South Dakota court-are two 
cases which reached somewhat contrary results: State v. Grant, 
44 Or. App. 671, 606 P.2d 1166 (1980), and People v. Nicholls, 
71 Ill. 2d 166, 374 N.E.2d 194 (1978). However, as stated in 
Grant, the section of the Oregon statute, which is similar to our 
§ 29-901(3)(a), provided: 
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“* * * When conditions of the release agreement have 
been performed and the defendant has been discharged 
from all obligations in the cause, the clerk of the court 
shall return to the accused, unless the court orders 
otherwise, 90 percent of the sum which has been deposited 
and shall retain as security release costs 10 percent of the 
amount deposited.” (Emphasis supplied.) 

606 P.2d at 1167. 

In Nicholls the court pointed out that the Illinois statute, 
which provides for the deposit of 10 percent of the bail, goes on 
to state: 

“After a judgment for a fine and court costs or either is 
entered in the prosecution of a cause in which a deposit 
had been made. . . the balance of such deposit, after 
deduction of bail bond costs, shall be applied fo the 
payment of the judgment.” (Emphasis added.) [Citation 
omitted.] Thus, under this section the deposit of 10% of 
the bail is not only for the purpose of ensuring defendant’s 
presence in court at an appointed time but also constitutes 
a fund from which a judgment for fine and costs against 
the defendant may be satisfied without the necessity of 
having an execution issue and a levy made upon the 
deposit .... 

71 Ill. 2d at 177, 374. N.E.2d at 198. 

We therefore hold that the deposit of cash in lieu of or in 
support of bail under § 29-901 is for the purpose only of 
ensuring the defendant’s appearance in court when required; 
and upon full compliance with any such court orders and 
release of bail, the statutory refund must be made. The district 
court’s order is modified accordingly. 

The judgment is affirmed as modified. 

AFFIRMED AS MODIFIED. 
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Municipal Corporations: Sanitary and Improvement Districts. Under the provisions 
of Neb. Rev. Stat. § 31-740 (Reissue 1984), the authority of the city council, in 
the first instance, and the mayor thereafter to approve or disapprove proposals 
for the construction of a recreational facility to be built by a sanitary and 
improvement district is limited to a determination of whether or not the 
proposals conform to the municipality’s master plan and construction 
specifications and standards. 


Appeal from the District Court for Douglas County: 
STEPHEN A. Davis, Judge. Reversed and remanded with 
directions. 
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Barmettler, for appellant. 


Herbert M. Fitle, Omaha City Attorney, and Charles K. 
Bunger, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, HASTINGS, SHANAHAN, and 
GRANT, JJ. 


KRIVOSHA, C.J. 

Sanitary and Improvement District No. 95 (S.I.D. No. 95), 
which encompasses the Mockingbird Hills West Subdivision in 
Douglas County, Nebraska, appeals from a judgment entered 
by the district court for Douglas County, Nebraska, sustaining 
the action of the mayor of the city of Omaha in vetoing a certain 
resolution earlier adopted by the city council of the city of 
Omaha approving the construction of a recreational facility by 
S.1.D. No. 95. 

At least part of the basis for the mayor’s veto was set out in 
his message attached to the veto. That message, as quoted in the 
district court’s order, reads in pertinent part: 

The area in question, in addition to other areas adjacent 
to our corporate limits, is ready for annexation both from 
the standpoint of the orderly growth of City and financial 
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criteria regarding debt. The Directors of both the 
Planning and Finance Department (sic) have advised me 
that these annexations should take place 1 January, 1981. 

Since the proposed improvement is to be paid by 
obligation bonds, it is obvious that the annexation of this 
particular area will be postponed for a period of eight to 
ten years. This will not only interrupt the orderly growth 
of the City, but will cause the loss of revenue to the City in 
the form of sales and other taxes. 

Further, there has [sic] been inquiries of the same nature 
made by other Sanitary Improvement Districts. It will be 
difficult to justify this request and not grant others. In the 
alternative, if the policy will be to grant such requests, the 
annexation program will be incomplete [sic] chaos. 

The district court, in its judgment, further noted that in a 
newspaper article the mayor stated that the reason he decided to 
veto the council’s approval of the facilities was “the fact that the 
City Council wants surrounding communities to study the I-80 
interchange... .” The district court concluded that the mayor’s 
power to veto legislation stems from § 2.16 of Omaha’s home 
rule charter of 1956 and that the mayor, therefore, has 
unlimited authority to veto a resolution even though the 
authority of the city council in adopting the resolution in the 
first instance was limited by statute. Specifically, the district 
court found: 

The Mayor may veto any ordinances proposed under 
Neb. Rev. Stat. §31-740 (1978) for any reason he 
considers appropriate, and is not required by the Home 
Rule Charter to base his veto on the fact that the proposed 
construction does not conform with the Master Plan or 
the construction specifications and standards established 
by the Municipality. 

Because we believe that the district court was in error in this 
regard, we reverse and remand. 

The record discloses what can best be described as sheer 
frustration by the residents of S.I.D. No. 95. Sometime prior to 
1975, S.I.D. No. 95 determined that it would construct an 
outdoor swimming pool for its residents. The city of Omaha 
advised the district, however, that it would not approve any 


566 219 NEBRASKA REPORTS 


more outdoor swimming pools and that if S.I.D. No. 95 wanted 
to build a pool, it would have to be enclosed. Because this type 
of structure was more costly, $.I.D. No. 95 elected to wait until 
it could afford the construction. 

In 1978 the board of trustees of S.I.D. No. 95 consulted with 
its fiscal agent regarding the financial ability of the $.I.D. to 
construct an indoor swimming facility. The S8.1.D. by that time 
was financially very responsible. Its assessed valuation had 
sufficiently increased, and its debt had sufficiently decreased. 
Such a facility could be constructed by the S.I.D. without 
having to significantly raise its mill levy. The board then 
consulted with Omaha’s parks and recreation department, 
which informed S.I.D. No. 95 that the city would not approve 
an enclosed swimming pool but now wanted a regional 
community center built in the area, which not only would 
include an indoor swimming pool but should further contain 
meeting rooms, multipurpose rooms, arts and crafts rooms, 
and some type of financially self-sustaining handball courts. 
The proposal was submitted to the residents of the district, and 
more than 95 percent of those contacted approved the 
proposal. 

Armed with the full support of the city’s parks and recreation 
department and the approval of nearly all of the residents of the 
district, the S.I.D. No. 95 board, in August of 1979, presented a 
proposal to build this facility to the Omaha City Council. The 
financial data submitted to the city council indicated that the 
S.IL.D. No. 95 tax levy would retire the amount of debt 
necessary to pay for such a community center over a 6-year 
period and that S.I.D. No. 95 was capable of making the 
payment at a reasonable mill levy if the city chose not to annex 
the district before the debt was paid. By a vote of 6 to 1 the city 
council approved the construction of the facility. The resolution 
was then submitted to the mayor, who vetoed the proposal and 
returned it to the city council, which failed to override the veto. 

In August of 1980S.1.D. No. 95 once again appeared before 
the city council of the city of Omaha seeking approval of a 
resolution which would authorize the construction of the 
recreational facility. At that meeting some of the council 
members indicated that they wanted to wait until after the 


S.1.D. NO. 95 v. CITY OF OMAHA 567 
Cite as 219 Neb. 564 


September S.I.D. No. 95 board elections before voting on this 
matter, since some opposition to the plan had apparently 
surfaced. The council president publicly announced that Mayor 
Veys had told him that if the council approved the resolution, 
the mayor would not veto it. S.I.D. No. 95 agreed to wait and 
come back after the September election. No comment was ever 
made by anyone during any of this time that the plan for the 
recreational facility did not conform to either the master plan, 
if indeed one existed, or to construction specifications and 
standards established by the city of Omaha. 

In September of 1980 elections were held by S.I.D. No. 95. 
Five persons ran on a platform which favored immediate 
construction of the community center. Three of those were 
write-in candidates. Opposing them were three candidates on 
the ballot who ran on a “wait-and-see” attitude toward the 
community center. The five candidates who were totally in 
favor of the community center were elected. Armed with that 
encouragement, S.I.D. No. 95, on September 9, 1980, again 
appeared before the city council and requested approval of the 
construction plan. By a vote of 6to | aresolution approving the 
construction of the community center was adopted by the 
Omaha City Council and sent to the mayor. On September 17, 
1980, Mayor Veys vetoed the resolution, giving as his reasons 
those statements recited by the district court in its journal order. 
The city council failed to override the mayor’s veto. 

S.1.D. No. 95 maintains that the action of the district court in 
approving the veto entered by Mayor Veys was in error for one 
or more of the following reasons: (1) The mayor had no 
authority to veto the resolution for any reason, because Neb. 
Rev. Stat. § 31-740 (Reissue 1984) delegated the authority to 
either approve or disapprove a proposed recreational facility 
only to the “governing body” of the city of Omaha, which did 
not include the mayor; (2) If the mayor had authority to veto 
the resolution, he did not have unlimited authority, but could 
only veto the resolution if the proposed facility did not conform 
to either the master plan adopted by the city of Omaha or the 
construction specifications and standards established by the 
city of Omaha; (3) The veto by Mayor Veys was arbitrary, 
capricious, and unreasonable, and therefore invalid; and (4) 
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The city of Omaha does not have a master plan, and therefore 
its governing body acquired no jurisdiction in this matter. 

We believe, for reasons which we will set out more fully 
hereinafter, that we need only discuss the question addressed by 
the district court, to wit, whether the authority of the mayor to 
veto such a resolution is unlimited or whether it is in some 
manner limited by the provisions of § 31-740. Because we 
believe that the authority to approve or disapprove a 
recreational facility is not unlimited but, in fact, is limited as 
provided by the specific language of § 31-740, we reverse the 
decision of the district court. 

S.LD. No. 95, like all other S.I.D.s, is a creature of statute, 
created pursuant to the provisions of Neb. Rev. Stat. §§ 31-727 
to 31-762 (Reissue 1984). An S.I.D. is specifically described by 
statute as “a body corporate and politic,” and has power and 
authority to take and hold real and personal property necessary 
for its use, to make contracts, to sue and be sued, to have and 
use a corporate seal, and to exercise any and all other corporate 
powers necessary to carry out the purposes of the act. See 
§ 31-732. The method of forming an S.I.D. is described by 
statute. See § 31-727. AnS.I.D. may not include land within a 
municipality. See § 31-730. See, also, Sanitary & Improvement 
Dist. v. City of Ralston, 182 Neb. 63, 152 N.W.2d 111 (1967). 
The provisions of the statutes regarding the creation, 
operation, and maintenance of S.I.D.s are internally complete, 
and it is clear that but for the language of § 31-740 the city of 
Omaha would have no authority to approve or disapprove the 
action sought to be taken by S.I.D. No. 95. If, then, the 
authority of the city of Omaha to affect the rights of S.I.D. No. 
95 in any manner is conferred by statute, it seems clear beyond 
question that such authority cannot exceed that granted by 
statute. 

The authority so delegated is clear and unambiguous. 
Section 31-740 grants to S.I.D.s the power and authority to 
construct various amenities necessary for residents living within 
the §.I.D.s, including recreational facilities. Section 31-740 
then further provides: 

Prior to the installation of any of the improvements 
provided for in this section, the plans or contracts for such 
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improvements, other than for public parks, playgrounds, 
and recreational facilities, whether a district acts 
separately or jointly with other districts as permitted by 
section 31-727, shall be approved by the public works 
department of any municipality when such improvements 
or any part thereof are within the area of the zoning 
jurisdiction of such municipality; Provided, that if such 
improvements are without the area of the zoning 
jurisdiction of any municipality, plans for such 
improvements shall be approved by the county board of 
the county wherein such improvements are located, and 
plans and exact costs for public parks, playgrounds, and 
recreational facilities shall be approved by resolution of 
the governing body of such municipality or county after a 
public hearing held not less than five days after notice of 
the hearing has been published in a newspaper of general 
circulation in such municipality or county. 
(Emphasis supplied.) 

A reading of the statute makes it clear that what the 
Legislature intended was a procedure whereby it could be 
determined in advance that facilities which may ultimately be 
made a part of a city are compatible with the facilities in place 
or contemplated to be constructed by the city which may annex 
the S.I.D. Except for public parks, playgrounds, and 
recreational facilities, the governing body has vo authority to 
approve or disapprove the proposal or to adopt a resolution 
which must then, under the Omaha city charter, be forwarded 
to the mayor. If what was involved here was a sewer facility, a 
street facility, or a water main, the approval would be by the 
public works department only and not by either the city council 
or the mayor, or whatever group of officials constitutes the 
“governing body.’ Only with regard to public parks, 
playgrounds, and recreational facilities does the “governing 
body” obtain the right to approve or disapprove by resolution. 
Section 31-740 goes on further, however, to provide: 

Such approval [of public parks, playgrounds, and 
recreational facilities] shall relate to conformity with the 
master plan and the construction specifications and 
standards theretofore established by such municipality or 
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county; Provided, when no master plan and construction 

specifications and standards have been established such 

approval shall not be required. 
It is difficult to conceive how the authority of at least the city 
council could be any more specific and limited. If the city of 
Omaha has not developed a master plan and construction 
specifications and standards, the decision whether to build a 
recreational facility would be left solely to the discretion of the 
S.I.D. It therefore seems clear beyond question that when the 
statute provides that “[sJuch approval shall relate to 
conformity with the master plan and the construction 
specifications and standards theretofore established by such 
municipality or county” (emphasis supplied), the Legislature 
has delegated to the “governing body,” whomever it may be, 
limited authority. That limited authority was to determine 
whether the recreational facilities were contrary to the master 
plan or construction specifications and standards developed by 
the city which might ultimately one day annex the S.I.D. and 
thereby acquire a recreational facility not in conformance with 
either the city’s master plan or its construction specifications 
and standards. 

The city agrees with the district court that at least so far as the 
city council was concerned, its authority to approve or 
disapprove was limited. They both agree that the city council 
could not refuse to approve the resolution if indeed the 
proposal conformed with the master plan and the construction 
specifications and standards. In that regard they are both 
correct. See Reid v. City of Omaha, 150 Neb. 286, 34 N.W.2d 
375 (1948). The dispute, however, appears to arise by reason of 
the language of § 2.16 of the charter of the city of Omaha, 
which provides in pertinent part: 

The Mayor, within seven days of receipt of an ordinance 
or resolution, shall return it to the City Clerk with or 
without his approval, or with his veto. If an ordinance or 
resolution is vetoed, the Mayor shall attach a written 
statement explaining the reasons for his veto. Ordinances 
or resolutions vetoed by the Mayor shall be considered at 
the next regular meeting of the Council, and the Council 
may pass the ordinance over the veto by the affirmative 
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vote of five of its members. . . . The Mayor’s veto power 
shall extend to. . . any ordinance or resolution, except 
appropriations for auditing or investigating any part of 
the executive branch. 

The city argues that while the city council may be limited in 
adopting the resolution, the mayor, by reason of the home rule 
charter, is vested with unlimited authority to veto. On its face, 
such an argument seems to make little sense. It is difficult to 
imagine why the Legislature would grant to the city council 
limited authority regarding recreational facilities and grant to 
the mayor unlimited authority to veto. While there may be 
some question as to whether in fact the mayor is a part of the 
“governing body,” we need not resolve that issue. It seems clear 
to us that if the mayor is a part of that governing body, he has 
no greater authority with regard to exercising his veto power 
over a recreational facility to be constructed by an S.I.D. than 
the city council has in adopting or disapproving the resolution. 

The city seems to argue that this is a matter of local concern 
and therefore the charter of the city of Omaha must take 
precedence over the state statutes, at least insofar as the mayor’s 
authority is concerned. Initially, we find no such distinction 
made in § 31-740. Moreover, we do not believe that this is a 
matter of “local concern.” This is not at all a matter involving 
the action of a municipality within its boundaries but is, rather, 
a matter involving a governmental body entirely outside the 
boundaries of a municipality. In Axberg v. City of Lincoln, 141 
Neb. 55, 58, 2 N.W.2d 613, 614-15 (1942), we observed: 

The purpose of the home rule charter provision of the 
Constitution was to render the cities adopting such charter 
provisions as nearly independent of state legislation as was 
possible. Under it a city may provide for the exercise of 
every power connected with the proper and efficient 
government of the municipality where the legislature has 
not entered the field. Where the legislature has enacted a 
law affecting municipal affairs, but which is also of state 
concern, the law takes precedence over any municipal 
action taken under the home rule charter. But where the 
legislative act deals with a strictly local municipal concern, 
it can have no application to a city which has adopted a 
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home rule charter. Whether or not an act of the legislature 
pertains to a matter of local or state-wide concern 
becomes a question for the courts when a conflict of 
authority arises. 

(Emphasis supplied.) 

One need only examine cases previously decided by this court 
to quickly conclude that the authority delegated to the city of 
Omaha by the provisions of § 31-740 is clearly of statewide 
concern and that the home rule charter of the city of Omaha is 
limited by the provisions of § 31-740 to whatever extent they 
may be in conflict. See, Hall v. Cox Cable of Omaha, Inc., 212 
Neb. 887, 327 N.W.2d 595 (1982); Midwest Employers Council, 
Inc. v. City of Omaha, 177 Neb. 877, 131 N.W.2d 609 (1964); ° 
Omaha Parking Authority v. City of Omaha, 163 Neb. 97, 77 
N.W.2d 862 (1956); Michelson v. City of Grand Island, 154 
Neb. 654, 48 N.W.2d 769 (1951); Carlberg v. Metcalfe, 120 
Neb. 481, 234 N.W. 87 (1930). 

Generally, it can be said that matters are of local concern only 
when they do not extend beyond the limits of the municipality. 
See, Nagle v. City of Grand Island, 144 Neb. 67, 12 N.W.2d 540 
(1943); Pester v. City of Lincoln, 127 Neb. 440, 255 N.W. 923 
(1934); Salsbury v. City of Lincoln, 117 Neb. 465, 220 N. W. 827 
(1928). And even then they may be of statewide concern, as 
already noted. See Jacobberger v. Terry, 211 Neb. 878, 320 
N. W.2d 903 (1982). Where, as here, the action by the city affects 
land wholly outside the boundaries of the city, it is difficult to 
conceive how it can be argued that this is not a matter of 
statewide concern, but only of local interest. Just as the mayor 
of the city of Omaha is limited in his authority to veto 
resolutions adopted by the city council, as more particularly set 
out in § 2.16 of the Omaha city charter, so too is his authority 
limited by the provisions of § 31-740 in the case of S.I.D.s. The 
statutory requirements must be complied with in exercising the 
veto power. Under the provisions of § 31-740 the authority of 
the city council, in the first instance, and the mayor thereafter 
to approve or disapprove proposals for the construction of a 
recreational facility to be built by a sanitary and improvement 
district is limited to a determination of whether or not the 
proposals conform to the municipality’s master plan and 
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construction specifications and standards. 

The city cites to us the case of Green’s Bar Incorporated y. 
Johnson, 275 Minn. 471, 147 N.W.2d 686 (1967), in support of 
its position that the mayor has unlimited authority to veto any 
resolution adopted by the city council. The Minnesota decision, 
however, does not stand for that proposition and is readily 
distinguishable. The Minnesota statute, Minn. Stat. Ann. 
§ 340.11 Subd. 4 (West 1957), which delegated to the governing 
bodies the authority to approve or disapprove the issuance of all 
“on-sale” liquor licenses had no limiting provision such as 
§ 31-740. The Supreme Court of Minnesota, in upholding the 
action of the mayor in vetoing the resolution, said at 473, 147 
N.W.2d at 688: 

The statute does not undertake to specify the manner in 
which the authority so delegated is to be exercised. We 
attribute to the legislature an intent that the governmental 
authority delegated by the statute be exercised by the 
various municipalities in the way specified by the 
documents giving rise to their existence. 
The facts simply are not the same. The authority delegated to 
the “governing body,” if indeed it included the mayor, unlike 
the Minnesota statute, was limited under the provisions: of 
§ 31-740. 

Where, as here, no question was ever raised that the proposal 
submitted by S.I.D. No. 95 did not conform to whatever 
limited master plan the city of Omaha had regarding parks and 
recreational facilities or that the proposal did not comply with 
the construction specifications and standards, the action of the 
mayor in vetoing the resolution adopted by the city council for 
reasons other than noncompliance with the master plan or 
construction specifications and standards was beyond the 
authority delegated to the “governing body” by § 31-740, and 
cannot stand. The mayor did not have unlimited authority 
under the facts in this case to veto the resolution. 

The mayor’s concern that the construction of the facility 
would inhibit annexation is not relevant to this issue. The city 
may, if it chooses, annex the area and assume the obligation or 
delay annexing the area and be free of any obligations. The fact 
that S.I.D. No. 95 has obligations is merely a factor which the 
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city must take into account in deciding whether to annex the 
area. The construction of the facility and the debt which goes 
with it does not preclude the city from annexing the area, and is 
not within the limitations prescribed by § 31-740. Should the 
Legislature wish to take that matter into account, it may amend 
the statutes to do so. It may very well be that it would have been 
far less expensive for the city of Omaha to permit S.I.D. No. 95 
to build its simple outdoor swimming pool more than 10 years 
ago, when it would now be paid for. Having failed to permit 
that to happen, and having delayed construction by insisting on 
the enlarged facility, the city is not now in a position to deny its 
construction simply because it does not want to assume the 
obligation at some future time. 

The decision of the district court is therefore reversed and the 
cause remanded with directions to find that the action of the 
mayor in vetoing the resolution adopted by the city council 
approving the construction of the recreational facility was 
beyond his authority and therefore invalid, and to order and 
direct the approval of such construction forthwith. 

REVERSED AND REMANDED WITH DIRECTIONS. 

WHITE and CaporRALeE, JJ., not participating. 
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BOSLAUGH, J. 

The plaintiff, C. George Bleick, is a resident of Sarpy 
County, Nebraska. His residence property is located outside the 
city limits but within the zoning jurisdiction of the city of 
Papillion, Nebraska (City), and within the boundaries of 
Sanitary and Improvement District No. 108 (S.I.D. No. 108). 

On March 15, 1977, S.I.D. No. 108 entered into a contract 
with the City for water and sewer service to be provided to the 
S.L.D. by the City at rates to be prescribed by ordinances of the 
City, but not to exceed twice the fees charged to residents of the 
City. The contract provides for payment by the district of the 
amounts due under the contract, or direct billing to the “users.” 
The contract provides for a term of 20 years, with automatic 
renewal for successive terms of 20 years each unless one of the 
parties to the contract advises the other of its desire not to do so 
at least 6 months prior to the end of the term. Under the 
ordinances now in effect the water service fees are twice the rate 
charged to residents of the City, and sewer usage fees are one 
and one-half times the rate charged to residents. 

This action was commenced April 7, 1981, on behalf of the 
plaintiff and, by stipulation, all other persons similarly 
situated, to enjoin the City from collecting the amounts due 
under the contract. The plaintiff’s theory of the case is that the 
rate which the City has fixed is unreasonable, arbitrary, and 
unfairly discriminatory, since the higher fees charged to the 
S.I.D. are based solely upon the fact that “users” within the 
S.I.D. are nonresidents of the City. 

Both parties filed motions for summary judgment. The 
motions were submitted upon a stipulation of facts, 
documentary evidence concerning the contracts between the 
City and the S.I.D. and other sanitary and improvement 
districts, and the deposition of the city administrator of the 
City. The trial court sustained the motion of the defendant City 
and dismissed the petition. The plaintiff has appealed. 

The authority for the City to enter into a contract to furnish 
water and sewer service beyond its limits is set out in Neb. Rev. 
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Stat. § 19-2701 (Reissue 1983), which provides: 

A city of the first or second class may enter into a 
contract or contracts to sell electric, water, or sewer service 
to persons beyond the corporate limits of such acity when, 
in the judgment of the mayor and council of such a city not 
having a board of public works or of its board of public 
works in such a city having such board, it is beneficial to 
any such city to do so. No such contract shall run for a 
period in excess of twenty-five years. Such a city is hereby 
authorized and empowered to enter into contracts for the 
furnishing of electric service to persons, firms, 
associations, and corporations beyond the corporate 
limits of such a city. 

The authority for the S.I.D. to enter into a contract for 
purchase of water and sewer service for resale to the residents of 
the district is set out in Neb. Rev. Stat. § 31-740 (Reissue 1984), 
which provides in part: “The district may . . . contract with 
corporations or municipalities for disposal of sewage and use of 
existing sewerage improvements, and for a supply of water for 
fire protection and for resale to residents of the district.” 

The furnishing by a city of water or sewer service to persons 
outside the corporate limits of the city is contractual and 
permissive and not a duty imposed upon the city by statute. 
Burger v. City of Beatrice, 181 Neb. 213, 147 N.W.2d 784 
(1967). Statutory provisions such as Neb. Rev. Stat. § 16-681 
(Reissue 1983), which requires the city to furnish service 
“subject to reasonable rules and regulations,” apply only to 
residents of the city. 

The plaintiff relies upon McGinley v. Wheat Belt PP. Dist., 
214Neb. 178, 332 N.W.2d 915 (1983), as authority in support of 
his contentions. The McGinley case involved a dispute between 
customers within the boundaries of the district. The defendant 
district in that case attempted to distinguish between “old” and 
“new” customers and charge different rates accordingly. The 
case has no application here. 

The plaintiff also relies upon City of Texarkana v. Wiggins, 
151 Tex. 100, 246 S.W.2d 622 (1952), a 5 to 4 decision of the 
Supreme Court of Texas, in support of his contentions. We 
have examined the opinion in that case and do not consider it 
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controlling here. Rather, we believe the law as stated in the 
dissenting opinion is correct. 

The great majority of the cases support the rule that public 
utilities generally may discriminate, in respect to rates, between 
consumers within and’ those outside the municipalities 
primarily served. See Annot., 4 A.L.R.2d 595 (1949). ° 

A municipally owned waterworks system supplying 
water without its corporate limits may, generally, charge 
more for that service than is charged users of the water 
service who reside within the corporate limits. . . . The fact 
that residents of the municipality have borne the cost of 
establishing or financing the system will justify charging a 
higher rate to nonresidents. 

64 Am. Jur. 2d Public Utilities § 120 at 647 (1972). 

As the opinion in the Burger case stated, a city furnishing 
utility services to persons outside the limits of the city is engaged 
in a business enterprise. Here, the City and the S.I.D. dealt at 
arm’s length, and we know of no reason why their contract 
should not be enforced as written. See City of Phoenix v. 
Kasun, 54 Ariz. 470, 97 P.2d 210 (1939). 

The rates fixed by the City are uniform as to residents and 
uniform as to nonresidents. The City has no assurance that the 
S.1.D. will continue to purchase service in the future, and 
whatever expense or improvement that may be necessary in the 
facilities of the City will be solely the responsibility of the City. 

There are additional reasons why the plaintiff could not 
prevail in this action. The contract in question is between the 
City and the S.I.D. The plaintiff is not the real party in interest, 
and the S.I.D., an indispensable party, was not joined. See, 
Neb. Rev. Stat. §§ 25-301 and 25-323 (Reissue 1979); Redding 
v. Gibbs, 203 Neb. 727, 280 N.W.2d 53 (1979); Johnson v. 
Mays, 216 Neb. 890, 346 N.W.2d 401 (1984). 

The judgment of the district court is affirmed. 

AFFIRMED. 

Krivosna, C.J., concurring in the result. 

I concur in the result reached by the majority in this case. I 
believe, however, that once the majority determines that the 
appellant is not the real party in interest in this case, anything 
more we say or do is mere dictum. A similar, though not exact, 
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issue was previously presented to this court in Evans v. 
Metropolitan Utilities Dist., 184 Neb. 172, 166 N.W.2d 411 
(1969). In affirming the action taken by the district court in 
sustaining a demurrer and dismissing the action, we observed at 
174, 166 N.W.2d at 413: 
[A] real party in interest is the person “entitled to the 
avails of the suit,” that the person who is asserting the 
cause of action has a “remedial interest which the law of 
the forum can recognize and enforce,” and that he has a 
“justiciable interest in the subject matter in litigation, 
either in his own right or in a representative capacity.” 

We then observed in Evans that the plaintiff had not made 
demand upon M.U.D. before filing suit in his own name. In 
noting that this failure was critical, we said at 174-75, 166 
N.W.2d at 413: “The requirement of a demand to sue and a 
subsequent refusal or a waiver of demand by an indication on 
the part of the public corporation of an intent not to sue are 
conditions precedent to a representative or derivative suit on 
behalf of public corporations.” We concluded by noting in 
Evans at 175, 166 N.W.2d at 413-14: 

It seems to be quite obvious that plaintiff and the others in 
his class have no standing as parties to bring this suit for 
the simple reason that they cannot be considered real 
parties in interest. As far as this action is concerned they 
are not sui juris and neither do they have any justiciable 
interest in this controversy at the present time because the 
action exists on the part of M.U.D., and M.U.D. has not 
refused to bring it. Further, of course, they have no 
interest or right to the avails of any suit of this nature, 
since M.U.D. itself would be the proper party plaintiff 
and would be entitled to all avails in the event of the 
successful determination that L.B. 425 is unconstitu- 
tional. 

It seems clear to me that a similar situation exists in the 
instant case. The contract which is challenged is not a contract 
between Bleick and the city of Papillion but, instead, is one 
between the S.I.D. and the city of Papillion. Furthermore, 
Bleick’s claim is not to the effect that his rate alone is illegal but, 
rather, that the rate for all customers residing within the S.I.D. 
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is illegal. It is therefore of a derivative nature, though not so 
pleaded. If, indeed, the contract is illegal as contended for by 
Bleick, then he must first demand that the S.I.D. bring suit to 
have the contract set aside. It seems clear to me that only in the 
event the S.I.D. refuses to bring such suit does Bleick have 
standing. I believe that is exactly what the majority suggests, 
and with which I am in complete agreement. I do not 
understand, however, how we can determine the issues between 
Parties once we recognize that Bleick does not have standing. 
CAPORALE, J., joins in this concurrence. 


RosBeERT MADER, APPELLANT, V. NICKIE J. KALLOSETAL., 
APPELLEES. 
365 N.W.2d 408 


Filed March 29, 1985. No. 84-029. 


1. Actions: Quiet Title. In an action to quiet title the plaintiff is required to recover 
based upon the strength of his own title and not upon any weakness in the title of 
his adversary. 

2. Real Estate: Vendor and Vendee: Consideration: Notice: Words and Phrases. A 
good faith purchaser of land is one who purchases for valuable consideration 
without notice of any suspicious circumstances which would put a prudent man 
on inquiry. 

3. Real Estate: Vendor and Vendee: Consideration: Notice: Proof. The burden of 
proof is upon a litigant who alleges that he is a good faith purchaser to prove that 
he purchased the property for value and without notice. 

4. Real Estate: Vendor and Vendee: Notice. A purchaser having notice of a 
previous outstanding title in land, who purchases from one without notice, will 
be protected in his title by want of notice in his vendor. 

5. Real Estate: Notice: Landlord and Tenant. Generally, the open, notorious 
possession of real property by a tenant is notice of the owner’s title. 


Appeal from the District Court for Hall County: RIcHARD LL. 
DEBAcKER, Judge. Affirmed. 


Arend R. Baack of Luebs, Dowding, Beltzer, Leininger, 
Smith & Busick, for appellant. 


Patrick A. Brock of Cunningham, Blackburn, VonSeggern, 
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Livingston, Francis & Riley, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
and GRANT, JJ. 


BOSLAUGH, J. 

The plaintiff, Robert Mader, brought this action in the 
district court for Hall County, Nebraska, against the 
defendants Nickie J. and Rosie Kallos to quiet title to certain 
real estate known as 419 North Vine, Grand Island, Nebraska. 
The defendants answered, alleging that they were the record 
title owners of the property. After a hearing the district court 
dismissed the plaintiff’s petition. The plaintiff has appealed. 

The record shows that the defendants purchased the 

property from Venneth E. and Phyllis A. Clark, husband and 
wife, on July 8, 1974. At that time there were no liens or other 
encumbrances of record on the property. Defendants recorded 
their warranty deed for the property on May 11, 1981. 
' Meanwhile, on February 22, 1977, and October 2, 1979, 
notices of federal tax liens against the then record title owners, 
Venneth E. and Phyllis A. Clark, were filed against the 
property. When the tax liens were not paid, a sale of the 
property was conducted by the Internal Revenue Service on 
June 25, 1982. Plaintiff was the successful bidder and received a 
certificate of sale for the property; when it was not redeemed, 
plaintiff surrendered his certificate of sale on November 8, 
1982, and received a district director’s deed. 

“ “Tn an action to quiet title a recovery by a plaintiff must be 
based upon the strength of his own title and not upon any 
weakness in the title of his adversary” ” Bode v. Flobert 
Industries, Inc., 197 Neb. 488, 493, 249 N.W.2d 750, 753 
(1977). 

The plaintiff argues that the government’s federal tax liens 
took priority over the defendants’ unrecorded deed. The 
plaintiff relies on the recording statute, Neb. Rev. Stat. 
§ 76-238 (Reissue 1981), which provides: 

All deeds, mortgages and other instruments of writing 
which are required to be or which under the laws of this 
state may be recorded, shall take effect and be in force 
from and after the time of delivering the same to the 
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register of deeds for recording, and not before, as to all 
creditors and subsequent purchasers in good faith without 
notice; and all such deeds, mortgages and other 
instruments shall be adjudged void as to all such creditors 
and subsequent purchasers without notice whose deeds, 
mortgages or other instruments shall be first recorded; 
Provided, that such deeds, mortgages and other 
instruments shall be valid between the parties. 

The plaintiff contends that the Internal Revenue Service had 
neither actual nor constructive notice of any prior unrecorded 
deed from Venneth and Phyllis Clark to defendants and that the 
interest of the Internal Revenue Service in the property in 
question was superior to defendants’ interest. Therefore, 
plaintiff claims title to the property by virtue of having 
purchased it at the seizure sale. 

A good faith purchaser of land is one who purchases for 
valuable consideration without notice of any suspicious 
circumstances which would put a prudent man on inquiry. The 
burden of proof is upon a litigant who alleges that he is a good 
faith purchaser to prove that he purchased the property. for 
value and without notice. Campbell v. Ohio National Life Ins. 
Co., 161 Neb. 653, 74 N.W.2d 546 (1956). This burden includes 
proving that he was without notice, actual or constructive, of 
another’s rights or interest in the land. 92 C.J.S. Vendor & 
Purchaser § 371 (1955). It is in this regard that the record is 
lacking in evidence. 

The plaintiff called as a witness a revenue officer for the 
Internal Revenue Service, district of Omaha, Nebraska, who 
testified that he had no actual knowledge of the defendants’ 
interest in the land prior to the filing of the federal tax liens. 
However, this officer also testified that he was not assigned to 
collect on both tax liens and that he may not have been in charge 
of the matter at the time either lien was filed. Instead, he 
indicated that he did not know whether anyone else had actual 
notice and that he received actual notice at least as early as April 
of 1980. 

Although the evidence as to possession of the property at the 
time the notices of federal tax liens were filed is somewhat 
vague, it is sufficient to support an inference that the 
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defendants went into possession of the property after they 
purchased it from the Clarks and remained in possession or 
constructive possession. 

The property in question is an apartment building. During 
the time that the defendants have owned the property, they have 
paid the taxes and remodeled the apartments. The possession of 
tenants under these circumstances would be constructive notice 
of the interest of the defendants in the property. See, 58 Am. 
Jur. 2d Notice § 14 (1971); Annot., 1 A.L.R.2d 322 (1948); 
Conlee v. McDowell, 15 Neb. 184, 18 N.W. 60 (1883); 
Ostergard v. Norker, 102 Neb. 675, 169 N.W. 5 (1918). 

In Claremont Terrace Homeowners’ Ass’n v. U.S., 146 Cal. 
App. 3d 398, 194 Cal. Rptr. 216 (1983), the appellee entered into 
an option contract to purchase land from a taxpayer on 
December 1, 1974. The option was not exercised until 
December 15, 1975, and not recorded until December 22, 1975. 
On July 11, 1975, the United States, the appellant, filed its tax 
lien. The court reasoned that since the appellee’s option to 
purchase was never recorded, 

appellant’s lien must be given priority as first in time unless 

the grant of the option to purchase ipso facto divested [the 

taxpayer] of his interest in the property, so that, in effect, 

at the time the Internal Revenue Service lien arose, the 

taxpayer had no property interest to which it could attach. 
146 Cal. App. 3d at 220, 194 Cal. Rptr. at 405. Quoting 
Aquilino v. United States, 363 U.S. 509, 80S. Ct. 1277, 4 L. Ed. 
2d 1365 (1960), the court continued: “ ‘The threshold question 
in... all cases where the Federal Government asserts its tax 
lien, is whether and to what extent the taxpayer had “property” 
or “rights to property” to which the lien could attach,” ” 146 
Cal. App. 3d at 220, 194 Cal. Rptr. at 405. Referring to its state 
law to determine the nature and extent of the competing 
property interests, the court in Claremont held that the 
appellant had not met its burden of establishing lack of notice 
of appellee’s interest and that, therefore, appellee’s option had 
priority. See, also, Sav. & Loan Assn. v. Wehrly, 25 Ohio Misc. 
221, 263 N.E.2d 801 (1970). 

State law must determine the relative property interests in 
this case. Aquilino, supra. In Mingus v. Bell, 148 Neb. 735, 29 
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N.W.2d 332 (1947), this court held, in reference to § 76-238, 
that “a purchaser, having notice of a previous outstanding title 
in land, who purchases from one without notice, will be 
protected in his title by the want of notice in his vendor.” Jd. at 
737, 29 N.W.2d at 333. In this case the recording of the 
defendants’ warranty deed prior to the seizure salé was notice to 
the plaintiff of their interest in the property. 

The remaining question is whether the plaintiff was 
protected by the Internal Revenue Service’s “want of notice.” 
We think the record fails to show that the Internal Revenue 
Service did not have notice of the defendants’ interest in the 
property. Since the plaintiff failed to carry his burden of proof, 
the judgment of the district court must be affirmed. 

AFFIRMED. 

HASTINGS, J., participating on briefs. 


LORRETTA M. SONNTAG, APPELLEE, V. RICHARD N. SONNTAG, 
APPELLANT. 
365 N.W.2d 411 


Filed March 29, 1985. No. 84-031 


Appeal from the District Court for Douglas County: 
THEODORE L. CARLSON, Judge. Affirmed. 


Wesley H. Hauptman of Erickson & Sederstrom, P.C., for 
appellant. 


Tim B. Streff and Jon S. Okun of Higgins & Okun, for 
appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HastiINGs, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Richard N. Sonntag appeals the division of property and 
alimony ordered in dissolution proceedings in Douglas County 
involving his marriage with Lorretta M. Sonntag. Richard 
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claims the property division and alimony are unreasonable. We 
affirm. 

Lorretta and Richard were married in 1963, when Lorretta 
was 19 years of age and Richard 28. Lorretta had a high school 
diploma and was working full time. Richard had a bachelor of 
science degree. Two daughters were born of the Sonntag 
marriage, namely, Christine, born in 1964, and Jacqueline, 
born in 1965. During the marriage, Lorretta has had no 
employment but has raised the Sonntag children. Since 1969, 
Richard has been employed at Mutual of Omaha and has 
received periodic raises in salary to the point that during 1982 
Richard received $26,020 as wages from Mutual. Richard’s 
prospective pension from Mutual is totally funded by the 
company, that is, Richard makes no monetary contribution to 
his pension fund. The pension is vested and available to 
Richard if he leaves employment at Mutual. 

Approximately 20 years ago, Lorretta and Richard 
purchased their house, a one-story ranch home in the Westgate 
area of Omaha, for $16,500 and accumulated various items of 
household furnishings and personal property, including 
automobiles. 

On May 20, 1983, Lorretta petitioned for a dissolution of 
marriage. At trial on November 21, Lorretta, then 42 years of 
age, was employed as a bookkeeper with a net monthly wage of 
$731. The Sonntag children resided with their father in the 
family home, while Lorretta lived in an apartment and paid rent 
of $385 per month. Christine, 19, was in her second year at 
Metro Tech, and Jacqueline, 18, was working but intended to 
return to school. Richard’s monthly net wages are $1,819. 

The Sonntag real estate was appraised for trial. Lorretta’s 
appraiser valued the property at $54,500, and Richard’s at 
$47,000. At trial the real estate was subject to a mortgage with 
an unpaid balance of approximately $8,900. Richard lived in 
the family home.and paid $192 per month on the mortgage. At 
one point in his testimony Richard stated he would pay $10,000 
in cash as a lump sum settlement for Lorretta’s equity in their 
house. However, if Lorretta’s equity were valued in an amount 
greater than $10,000, Richard would pay Lorretta over a 3-year 
period. 
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A representative from Mutual testified that the present value 
of Richard’s pension was $19,642.97. Were Richard to leave 
employment at Mutual at the date of trial, pension benefits 
would be payable at $130.25 each month for the remainder of 
Richard’s life. If Richard continues employment at Mutual and 
retires at age 65, the monthly benefits will be $1,156.66. 

Life insurance policies acquired had a cash surrender value 
of $5,600. 

Lorretta’s monthly expenses after separation were $1,397, 
including $135 per month to be set aside as an educational fund 
to pay tuition in obtaining an accounting degree from 
University of Nebraska-Omaha. Expected tuition for the 
accounting degree is $6,500. Richard’s monthly expenses are 
$1,582, including the $192 monthly house payment. 

In its dissolution of marriage entered December 9, the district 
court divided the property approximately one-half to each 
party. No child support was ordered. Specifically, the court 
ordered redemption of the cash value for the life insurance 
policies ($5,600), with the proceeds divided equally between the 
parties. Concerning the real estate, the court ordered an equal 
division of the equity, after deduction for expenses of sale, if the 
house was sold before January 1, 1985; otherwise, if there were 
no sale of the house, Richard must pay Lorretta a lump sum of 
$20,500, representing her share of the equity in the property. 
Upon Richard’s failure to pay the $20,500 as ordered, that 
amount bore interest at the current rate for judgments from 
January 1, 1985. 

Further, the court ordered that Richard pay Lorretta 
$9,821.45 in cash by January 1, 1985, in view of the pension at 
Mutual. Failure to pay such amount resulted in the assessment 
of interest from January 1, 1985. 

Finally, the decree required Richard to pay alimony at $500 
per month for 5 years, commencing January 1, 1984, and 
terminating on Lorretta’s death or remarriage before expiration 
of the 5-year period. 

Neb. Rev. Stat. § 42-365 (Reissue 1984) reads in pertinent 
part as follows: 

When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to the 
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other and division of property as may be reasonable, 
having regard for the circumstances of the parties, 
duration of the marriage, a history of the contributions to 
the marriage by each party, including contributions to the 
care and education of the children, and interruption of 
personal careers or educational opportunities, and the 
ability of the supported party to engage in gainful 
employment without interfering with the interests of any 
minor children in the custody of such party... . 

While the criteria for reaching a reasonable division of 
property and a reasonable award of alimony may overlap, 
the two serve different purposes and are to be considered 
separately. The purpose of a property division is to 
distribute the marital assets equitably between the parties. 
The purpose of alimony is to provide for the continued 
maintenance or support of one party by the other when 
the relative economic circumstances and other criteria 
enumerated in this section make it appropriate. 

A court must include a pension or retirement plan as a part of 
the marital estate. See Neb. Rev. Stat. § 42-366(8) (Reissue 
1984). 

The ultimate test for a division of property, as well as 
alimony, is reasonableness determined by the facts of each case. 
See, Burger v. Burger, 215 Neb. 699, 340 N.W.2d 400 (1983); cf. 
Gleason v. Gleason, 218 Neb. 629, 357 N.W.2d 465 (1984). Cf., 
also, Ford v. Ford, ante p. 13, 360 N.W.2d 495 (1985). Ina 
dissolution proceeding a trial court has broad discretion in 
valuing pension rights and dividing such rights between the 
parties. See Kullbom v. Kullbom, 209 Neb. 145, 306 N.W.2d 
844 (1981). 

We have reviewed the record de novo and find the division of 
property and award of alimony, in accordance with the 
dispositions made by the trial court, are reasonable. Cf. 
Guggenmos v. Guggenmos, 218 Neb. 746, 359 N.W.2d 87 
(1984). 

Lorretta has not requested, and we do not award, an 
attorney fee for Lorretta’s counsel regarding proceedings 
before this court. 

AFFIRMED. 
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MARVIN W. OWEN, APPELLEE, V. DOROTHY M. OwEN, 
APPELLANT. 
365 N.W.2d 414 


Filed March 29, 1985. No. 84-211. 


Appeal from the District Court for Lincoln County: JoHN P. 
Murphy, Judge. Affirmed. 


LeRoy Anderson of Roeder & Anderson, for appellant. 
Donald E. Rowlands II of Baskins & Rowlands, for appellee. 


KRrIvosHA, C.J., WHITE, and GRANT, JJ., and BRODKEY, J., 
Retired, and Rist, D.J. 


PER CURIAM. 
This case is an appeal in a domestic relations proceeding. 
The court has reviewed the record in this matter de novo and 
agrees with the result reached by the trial court. The judgment is 
affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. TIMOTHY R. WILLIAMS, 
APPELLANT. 
365 N.W.2d 414 


Filed March 29, 1985. No. 84-352. 


1. Trial: Witnesses. The right of cross-examination is an essential and fundamental 
requirement of a fair trial. A defendant is entitled to engage in searching and 
wide-ranging cross-examination, including anything tending to affect the 
accuracy, veracity, or credibility of a witness. 

2. Trial: Evidence: Witnesses: Appeal and Error. A ruling on evidence of a 
collateral matter but intended to affect the credibility of a witness falls within the 
discretion of atrial court, and absent an abuse of discretion, a trial court’s ruling 
on such evidence is not grounds for reversal. 

3. Trial: Evidence: Witnesses. Evidence which does not tend to impeach a witness 

on a material point and which is not substantive proof of any fact relative to the 

issue is properly excluded. 
: . The test of whether a fact inquired of in 
cross-examination in criminal proceedings is collateral is, Would the 
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cross-examining party be entitled to prove it as a part of the case tending to 
establish his plea? 


Appeal from the District Court for Douglas County: PauL J. 
HICKMAN, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Victor Gutman, for appellant. 


Paul L. Douglas, Attorney General, and Harold Mosher, for 
appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Timothy R. Williams appeals his conviction in the district 
court for Douglas County for burglary, that is, breaking and 
entering the residence of Jasmine Davis with intent to steal 
property belonging to Davis. See Neb. Rev. Stat. § 28-507(1) 
(Reissue 1979). 

Shortly before 2 a.m. on January 7, 1984, Jasmine Davis 
entered the front door of her residence and saw Timothy R. 
Williams running out the back door. Davis discovered that 
some of her personal property, principally clothing, was 
missing from her home. Davis got into her car and, while 
driving around the block, noticed Williams walking down the 
street. Davis returned to her home. Shortly thereafter, Williams 
appeared at Davis’ house and pounded on the front door, but 
when Davis did not come to the door, Williams left. Around 3 
a.m., Davis telephoned the Omaha Police Department and 
reported a burglary. During investigation by the police, Davis 
was uncertain about the burglar’s identity but gave Williams’ 
name as the burglar. Police took Williams into custody on 
January 10. After a preliminary hearing Williams was bound 
over to district court for a jury trial which commenced on 
February 10. 

Before trial the prosecutor made a motion in limine as 
follows: “Also, I want to make a motion in limine. . . . [O]ne of 
my witnesses, Miss Davis, has a prior conviction for 
prostitution and lewd conduct, and it’s irrelevant to the issues in 
this trial so I would make a motion in limine that that not be 
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brought up in the presence of the jury.” Defense counsel 
objected, but the court sustained the motion in limine. 

During the trial, Davis positively identified Williams as the 
burglar leaving her house through the back door. The gist of 
testimony from police officers was (1) Williams always denied 
involvement in the alleged burglary and (2) no fingerprints were 
obtained during investigation of the burglary. 

After the State rested its case, and outside the jury’s presence, 
defense counsel requested permission to recall Davis to ask 
whether as a state’s witness at Williams’ preliminary hearing she 
had testified falsely in denying shé was a prostitute. Defense 
counsel intended to question Davis about her sworn denial of 
prostitution to impeach her credibility by showing “the fact that 
she had perjured herself” at the preliminary hearing. The 
prosecutor objected and claimed the proposed use of Davis’ 
prior testimony was irrelevant to the present prosecution 
because ‘“‘We’re not trying a prostitution case; we’re trying a 
burglary case.” The court denied the request to recall Davis for 
the cross-examination proposed. Williams did not testify, and 
rested his case without further evidence. The jury found 
Williams “guilty of burglary.” 

As his only assignment of error, Williams contends that the 
trial court’s refusal to permit impeachment of Davis’ credibility 
by showing her falsehood at the preliminary hearing 
constituted reversible error as an abuse of discretion. 

The fundamental question to be resolved is whether use of 
Davis’ previous testimony at the preliminary hearing was a 
proper method of testing credibility in view of Rule 608(2) of 
the Nebraska Evidence Rules, which provides: 

Specific instances of the conduct of a witness, for the 
purpose of attacking or supporting his credibility, other 
than conviction of crime as provided in section 27-609, 
may not be proved by extrinsic evidence. They may, 
however, in the discretion of the court, if probative of © 
truthfulness or untruthfulness be inquired into on 
cross-examination of the witness (a) concerning his 
character for truthfulness or untruthfulness, or (b) 
concerning the character for truthfulness or un- 
truthfulness of another witness as to which character the 
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witness being cross-examined has testified. 
Neb. Rev. Stat. § 27-608(2) (Reissue 1979). 

It is clear that defense counsel fully informed the trial court 
about the reason for recalling Davis. See Rule 103(1)(b), 
Nebraska Evidence Rules, Neb. Rev. Stat. § 27-103(1)(b) 
(Reissue 1979). 

There are two aspects to the question raised by Williams: (1) 
Was the proposed cross-examination of Davis a permissible 
means to attack the witness’ credibility? (2) Did the trial court 
abuse its discretion and thereby commit reversible error by 
prohibiting the proposed cross-examination? 

The right of cross-examination is an essential and 
fundamental requirement of a fair trial, and a defendant is 
entitled to engage in searching and wide-ranging cross- 
examination, including anything tending to affect the 
accuracy, veracity, or credibility of a witness. State v. Thaden, 
210 Neb. 622, 316 N.W.2d 317 (1982). However, a ruling on 
evidence of a collateral matter but intended to affect the 
credibility of a witness falls within the discretion of a trial court, 
and absent an abuse of discretion, a trial court’s ruling on such 
evidence is not grounds for reversal. State v. Vicars, 207 Neb. 
325, 299 N.W.2d 421 (1980). See, also, State v. King, 197 Neb. 
729, 250 N.W.2d 655 (1977). 

It is apparent that the trial court and the prosecutor viewed 
any reference to Davis’ testimony at Williams’ preliminary 
hearing as an attempt to impeach Davis’ credibility by virtue of 
her being a prostitute, a misdemeanor prohibited by Neb. Rev. 
Stat. § 28-801 (Reissue 1979). Ordinarily, a prostitution offense 
does not substantially impugn credibility, since such conduct 
does not necessarily entail dishonesty or false statement and, 
therefore, is not probative of untruthfulness. See State v. 
Bittner, 188 Neb. 298, 196 N. W.2d 186 (1972). See, also, United 
States v. Cox, 536 FE2d 65 (Sth Cir. 1976); United States v. 
Mansaw, 714 F.2d 785 (8th Cir. 1983). 

Evidence which does not tend to impeach any witness on a 
material point and which is not substantive proof of any fact 
relative to the issue is properly excluded. See, State v. Claire, 
193 Neb. 341, 227 N.W.2d 15 (1975); State v. Wilson, 174 Neb. 
86, 115 N.W.2d 794 (1962). The test of whether a fact inquired 
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of in cross-examination in criminal proceedings is collateral is, 
Would the cross-examining party be entitled to prove it as a part 
of the case tending to establish his plea? See State v. Zobel, 192 
Neb. 480, 222 N.W.2d 570 (1974). 

Davis’ prostitution was not a material point in any 
proceedings against Williams, including the preliminary 
hearing and the jury trial. Prostitution on the part of Davis was 
acollateral matter and not substantive proof of any fact relative 
to the breaking and entering charged against Williams. If 
evidence of Davis’ prostitution was irrelevant in Williams’ trial, 
as we have previously so held in State v. Bittner, supra, Davis’ 
denial of prostitution was, likewise, irrelevant. The fact that 
Davis’ false denial may have occurred under oath during a 
preliminary hearing does not alter our conclusion that reference 
in any form to Davis’ alleged prostitution was properly 
excluded by the trial court as an attempted inquiry into a 
collateral matter. To allow Williams to impeach Davis by 
reference to her testimony at the preliminary hearing is to allow 
Williams to do indirectly what he could not do directly during 
his trial. This we cannot permit. There was no abuse of 
discretion by the trial court. 

AFFIRMED. 

SHANAHAN, J., dissenting. 

The issue is prevarication, not prostitution. 

“The character of a witness for truthfulness or mendacity i is 
relevant circumstantial evidence on the question of the truth of 
particular testimony of the witness.” McCormick on Evidence 
§ 41 at 89 (E. Cleary 3d ed. 1984). Therefore, Rule 608(2), Neb. 
Rev. Stat. § 27-608(2) (Reissue 1979), permits cross- 
examination through use of a specific instance of a 
witness’ conduct to demonstrate the truthful or untruthful 
character of the witness. Cf., United States v. Nogueira, 585 
F.2d 23 ([st Cir. 1978); United States v. Estell, 539 F.2d 697 (10th 
Cir. 1976) (application of Fed. R. Evid. 608(b)). Under Rule 
608(2) a cross-examiner can question a witness about a specific 
instance which adversely reflects on the witness’ character for 
truthfulness. Previous misconduct may discredit a witness, 
when such misconduct has probative value that the witness is 
not one to be believed. 
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In determining whether to allow cross-examination to 
impeach credibility through use of a specific instance of a 
witness’ misconduct, the following factors should be 
considered in measuring the scope of cross-examination: (1) 
The relevance of the misconduct to a witness’ truthfulness; (2) 
The importance of the testimony to the cross-examiner’s case; 
and (3) The danger of prejudice, confusion, or delay raised by 
the evidence intended to be adduced in cross-examination. 
United States v. Leake, 642 F2d 715 (4th Cir. 1981); 
McCormick on Evidence § 42 (E. Cleary 3d ed. 1984). Some 
other factors affecting cross-examination are found in Rule 
611, Neb. Rev. Stat. § 27-611 (Reissue 1979) (mode of 
interrogation during cross-examination), and Rule 403, Neb. 
Rev. Stat. § 27-403 (Reissue 1979) (overriding protection 
afforded by the balancing test regarding relevancy and unfair 
prejudice), of the Nebraska Evidence Rules. 

Was testifying falsely under oath relevant to Davis’ 
truthfulness? A witness’ response to the question whether that 
witness has told the truth on a previous occasion could well be 
probative of the witness’ character for truthfulness or 
untruthfulness. United States v. Fortes, 619 F.2d 108 (1st Cir. 
1980). See, also, United States v. Cole, 617 F.2d 151 (Sth Cir. 
1980); 3A J. Wigmore, Evidence in Trials at Common Law 
§ 982 (J. Chadbourn rev. 1970). Disdain for truth in sworn 
testimony and deliberate disregard of obligatory veracity 
consequent to an oath are probative of a _ witness’ 
untruthfulness. 

Was existence of Davis’ previous falsehood important to 
Williams’ case? Davis was the State’s principal witness, the only 
eyewitness, and Williams’ accuser. Existence of incriminating 
fact or inference was related to Davis’ credibility, perhaps even 
in direct proportion. As a very practical matter, conviction or 
acquittal depended on the jury’s assessment of Davis’ 
credibility. 

When placed on a balance, the final factor—the danger of 
prejudice, confusion, or delay—is outweighed by the 
importance of cross-examination in the present case. If Davis 
admitted she had testified falsely at Williams’ preliminary 
hearing, impeachment of her credibility would have been 
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finished and the trial would have moved on, with the jury 
taking the admission of falsehood into account when 
evaluating Davis’ credibility. No minitrial or further 
questioning on Davis’ credibility was needed if the specific 
instance of Davis’ previous falsehood was conceded. On the 
other hand, were Davis to deny her previous falsehood, there 
still would have been no great amount of time lost, because 
Williams was not entitled to present extrinsic evidence in the 
form of rebuttal evidence to contradict Davis’ denial of 
falsehood. Rule 608(2). See, also, State v. Tainter, 218 Neb. 
855, 359 N.W.2d 795 (1984). However, in Williams’ case the 
trial court prevented Williams from even asking the question 
about Davis’ previous falsehood. What would have been Davis’ 
response is absolute speculation. 

It is “extrinsic evidence” on credibility that is prohibited by 
Rule 608(2), not cross-examination to impeach credibility by an 
attack from the appropriate base, namely, evidence probative 
of untruthfulness. When we enter an era wherein an oath of a 
witness becomes just whimsical words in some perfunctory 
promise to tell the truth, perhaps then, and only then, will a 
witness’ falsehood under oath be an insignificant index to test 
or doubt a witness’ credibility. In prohibiting Williams’ 
cross-examination into Davis’ character for veracity, the trial 
court abused its discretion. Williams was prevented from 
exercising his right of cross-examination as a fundamental 
requirement in a fair trial. See State v. Thaden, 210 Neb. 622, 
316 N.W.2d 317 (1982). A new trial should be Srantee’ 

WHITE, J., joins in this dissent. 
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STATE OF NEBRASKA, APPELLEE, V. DAVID E. WARE, APPELLANT. 
365 N.W.2d 418 


Filed March 29, 1985. No. 84-513. 


1. Arrests: Probable Cause. If probable cause to arrest without a warrant exists, a 
person may be arrested within such person’s home, provided the officer’s entry 
was lawful, such as for the purpose of executing a valid search warrant. 

____. The test of probable cause for a warrantless arrest is whether, at 
the moment of arrest, the facts and circumstances within the officers’ 
knowledge and of which they had reasonably trustworthy information were 
sufficient to warrant a prudent man in believing that the individual had 
committed or was committing an offense. 

3. Constitutional Law: Search and Seizure. The fourth amendment prohibition 
against unreasonable searches and seizures is inapplicable to the conduct of 
private parties not acting as agents of law enforcement authorities. 


Appeal from the District Court for Douglas County: JOHN 
E. CLARK, Judge. Affirmed. 


James Martin Davis, for appellant. 


Paul L. Douglas, Attorney General, and Lynne R. Fritz, for 
appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

Following waiver of a jury, the defendant was convicted by 
trial to the court of first degree murder. He has appealed and 
assigns as errors that (1) the court erred in admitting into 
‘evidence a statement of the defendant obtained as a product of 
an illegal arrest and (2) the court erred in admitting into 
evidence certain items of evidence unlawfully seized from the 
defendant without a search warrant. We affirm. 

On December 20, 1983, Charles Malstead, owner of 
Malstead Music Center in Omaha, was shot and killed while in 
his store. At approximately 6:30 p.m. the victim was discovered 
face down behind the counter in his music shop. During the 
course of the police investigation, it was discovered that the 
victim’s wallet, keys, and automobile were missing. 

Later that evening, the defendant approached a police 
officer on the grounds of Boys Town and indicated that he had 
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left his car in the parking lot. This automobile, which the 
defendant claimed was his, was the one belonging to the victim. 

The following day, December 21, the police were notified by 
the owner of Brown’s Music Store that an individual had traded 
in two new Vantage guitars sometime after 6 p.m. the previous 
day. The guitars were of a type which was sold locally only at the 
Malstead Music Center. This individual said he had purchased 
the guitars from Malstead’s. Both the owner and an employee 
identified a picture of David Ware, the defendant, as being the 
person who traded in the guitars. A latent print from one of the 
guitars was identified as belonging to the defendant. 

Also on December 21 the police went to Boys Town to pick 
up the vehicle registered there by the defendant and belonging 
to the victim. Officers then went to the defendant’s living 
quarters at Boys Town and spoke with his family teachers, who 
resided with him and other students. The teachers stated that 
Ware had been dropped off at the bus line at 9 a.m. the previous 
day and did not return until approximately 10 p.m. 

After being told that the defendant was a suspect in a 
homicide case, one of the teachers advised that he makes 
regular checks of the residents’ rooms, and he wanted to check 
Ware’s room. The officers waited until the teacher returned, at 
which time he gave them a suicide note which was found in a 
wastebasket. 

Based on all of this information, the police obtained a search 
warrant for the home owned by the defendant’s mother, which 
was defendant’s city residence. Upon their arrival at this home 
on December 21, the defendant himself answered the officers’ 
knock. After identifying themselves and advising that they had 
a search warrant, the officers placed David Ware under arrest 
for first degree murder. The defendant was taken to the police 
station, and after having been read his rights and interrogated, 
he confessed to shooting and robbing Charles Malstead. The 
defendant then led the police to the area in which the murder 
weapon was thrown, and the gun was subsequently recovered 
there. 

The defendant’s first assignment of error is based on the 
premise that he was illegally arrested. This argument takes two 
forms: (1) The arrest, in his home without an arrest warrant, is 
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in violation of Payton v. New York, 445 U.S. 573, 100 S. Ct. 
1371, 63 L. Ed. 2d 639 (1980); and (2) The arrest was without — 
probable cause. 

In Payton v. New York, supra, the U.S. Supreme Court ruled 
that a completely warrantless, nonconsensual entry into one’s 
home for the purpose of making a felony arrest was 
unconstitutional in the absence of exigent circumstances. The 
Court found the following reasoning to be persuasive: 

“To be arrested in the home involves not only the 
invasion attendant to all arrests but also an invasion of the 
sanctity of the home. This is simply too substantial an 
invasion to allow without a warrant, at least in the absence 
of exigent circumstances, even when it is accomplished 
under statutory authority and when probable cause is 
clearly present.” 

445 U.S. at 589 (quoting United States v. Reed, 572 F.2d 412 (Qd 
Cir. 1978), cert. denied 439 U.S. 913, 99S. Ct. 283, 58 L. Ed. 2d 
259). 

In examining fourth amendment rights, the Court noted 
substantial similarities in the intrusiveness of an entry of the 
home to search for property and to search for a person. 

But the critical point is that any differences in the 
intrusiveness of entries to search and entries to arrest are 
merely ones of degree rather than kind. The two intrusions 
share this fundamental characteristic: the breach of the 
entrance to an individual’s home. The Fourth Amendment 
protects the individual’s privacy in a variety of settings. In 
none is the zone of privacy more clearly defined than when 
bounded by the unambiguous physical dimensions of an 
individual’s home—a zone that finds its roots in clear and 
specific constitutional terms: “The right of the people to 
be secure in their . . . houses . . . shall not be violated.” 
That language unequivocally establishes the proposition 
that “[a]t the very core [of the Fourth Amendment] stands 
the right of a man to retreat into his own home and there 
be free from unreasonable governmental intrusion.” 
Silverman v. United States, 365 U.S. 505, 511. In terms 
that apply equally to seizures of property and to seizures 
of persons, the Fourth Amendment has drawn a firm line 
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at the entrance to the house. Absent exigent 
circumstances, that threshold may not reasonably be 
crossed without a warrant. 
445 U.S. at 589-90. Clearly, the emphasis is upon the breach of 
privacy entailed in entering an individual’s home. 

In Payton the Court considered a police entry into the 
defendant’s home for the purpose of arresting him. They had 
neither an arrest warrant nor a search warrant, and no exigent 
circumstances were presented. The Court found this to be an 
unacceptable invasion of the sanctity of the defendant’s home, 
stating that the defendant’s “threshold may not reasonably be 
crossed without a warrant.” 445 U.S. at 590. 

In the case at bar the facts are distinctly different in that the 
Omaha police in fact had a warrant to enter the home. The 
search warrant, which was not challenged and is presumably 
valid (see, State v. Stickelman, 207 Neb. 429, 299 N.W.2d 520 
(1980); State v. Bartlett, 199 Neb. 471, 259 N.W.2d 917 (1977)), 
entitled the police to search the house for instrumentalities and 
fruits of the Malstead homicide. Thus, the police lawfully 
crossed the defendant’s threshold, and the concerns of the 
Payton court have been met. 

Several jurisdictions have considered this question and have 
stated that an arrest in the home during the execution of a valid 
search warrant is legal if based on probable cause. In People v. 
Kite, 97 Ill. App. 3d 817, 423 N.E.2d 524 (1981), an Illinois 
appellate court reviewed a situation where the police executed a 
valid search of the defendant’s home and, upon entering the 
premises, found the defendant sleeping and arrested him. The 
appellate court evaluated the facts in light of the decision in 
Payton v. New York, 445 U.S. 573, 1008. Ct. 1371, 63 L. Ed. 
2d 639 (1980). 

It is apparent that the [Payton] court emphasized that-a 
warrantless entry was unreasonable. In the case at bar, the 
police entered [the defendant’s] residence with a search 
warrant which affords the same justification for their 
entry into his residence as would an arrest warrant. 
(Payton v. New York.) [The defendant] was found in the 
house after a lawful entry. The officers had probable cause 
to believe that [he] had committed a felony . . 
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consequently, his arrest was lawful . . . . We therefore 
conclude that the trial court erred in finding that [the 
defendant’s] arrest without an arrest warrant was not a 
lawful arrest. The police had a right to enter [his] 
residence; and once lawfully inside, they had a right to 
arrest him. 

97 Ill. App. at 827, 423 N.E.2d at 531. 

A California appellate court made a similar finding in 
People v. McCarter, 117 Cal. App. 3d 894, 173 Cal. Rptr. 188 
(1981). The court stated: “Given probable cause to arrest ... an 
officer may make an arrest outside the home without judicial 
authorization. If officers have authorization to enter the home, 
an arrest inside is of no greater constitutional significance than 
an arrest elsewhere.” Jd. at 908, 173 Cal. Rptr. at 196. 

Also, the Supreme Court of Minnesota has noted, in dicta, 
that the Payton rationale is inapplicable to an arrest made 
during the execution of a valid search warrant of a residence. 
See State v. Galde, 306 N.W.2d 141 (Minn. 1981). 
Consequently, the first prong of the appellant’s argument is 
without merit. 

The second prong of the argument is that the police did not 
have probable cause to arrest Ware. 

In Nebraska, the test of probable cause for a 
warrantless arrest is whether, at the moment of arrest, the 
facts and circumstances within the officers’ knowledge 
and of which they had reasonably trustworthy . 
information were sufficient to warrant a prudent man in 
believing that the petitioner had committed or was 
commiting [sic] an offense. 

State v. Tipton, 206 Neb. 731, 734-35, 294 N.W.2d 869, 872 
(1980). See, also, State v. Harrison, 218 Neb. 532, 357 N.W.2d 
201 (1984); Neb. Rev. Stat. § 29-404.02 (Reissue 1979). 

In the case at bar the police knew that the defendant had 
possession of the victim’s car on the evening of the murder. 
They also knew that Ware had traded in two new guitars, sold 
only at the victim’s store, shortly after the murder took place. 
Thus, the defendant was directly linked to the scene of the crime 
on the day of the crime. Tipton requires that the information be 
reasonably trustworthy and such that a prudent person would 
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believe that the individual had committed a crime. The 
information within the officers’ knowledge was sufficient to 
create such a belief; consequently, probable cause existed to 
arrest Ware. 

The second assignment of error concerns searches of the 
defendant’s part-time residence at Boys Town, conducted by his 
family teachers. The first search, as previously related, resulted 
in the finding of a suicide note. A second search made later that 
day, December 21, after the police had gone, uncovered the keys 
to the victim’s car. These keys were given to the Omaha police 
the following day, and the police used them to open the trunk of 
the victim’s car. Found inside the trunk were several guitars, 
traced to Malstead Music Center and Brown’s Music Store, and 
the victim’s billfold. 

Although these items apparently were not introduced in 
evidence, certainly there was testimony concerning them which 
would tend to link the defendant with the murder. In any event, 
the defendant claims that these items are the fruits of an illegal, 
warrantless search. 

It is clear that the fourth amendment prohibition against 
unreasonable searches and seizures is inapplicable to the 
conduct of private parties. Burdeau v. McDowell, 256 U.S. 
465, 41 S. Ct. 574, 65 L. Ed. 1048 (1921). See, also, State v. 
Skonberg, 194 Neb. 550, 233 N.W.2d 919 (1975); State v. 
Gundlach, 192 Neb. 692, 224 N.W.2d 167 (1974). 

The appellant contends that the family teachers were acting 

on behalf of the police, as their agents, and consequently they 
were not acting as private parties. This is asserted by the 
defendant without any reference to the record. The appellee’s 
brief references the testimony of one of the police officers 
involved, given at the suppression hearing: 
He [a family teacher] asked us about the [defendant’s] 
room, and we were talking that maybe we should get a 
search warrant for the room, his room where he was 
staying along with two other boys. And they stated, well, 
that it was their policy to search rooms when boys were in 
trouble, and we told them if they wanted to and it was their 
policy, they could. So they did. 
The defendant never disputed, and thus it is uncontested, 
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that a policy existed for family teachers, who are Boys Town 
employees, to search the rooms of the residents. It is also 
undisputed that the family teacher offered to search the room 
and was not asked. 

In Gundlach, supra, this court addressed an analogous 
situation. A manager for Omaha Airplane Supply had 
information that goods stolen from the company were being 
stored in a garage. He contacted the police, who informed him 
they would not act without a criminal complaint. They 
suggested he check his inventory to ascertain if property was 
missing, and indicated that he should contact them if he found 
something. The manager went to the garage, which was opened 
for him by the landlady, and found stock items. He reported his 
findings to the police and stated that he did not know definitely 
if his company was short on inventory. The police subsequently 
obtained a search warrant and found stolen items, some 
belonging to Omaha Airplane Supply. This court held there was 
no violation of the defendant’s fourth amendment rights as 
“there was no police participation or direction in [the] search.” 
192 Neb. at 695, 224 N.W.2d at 170. The court stated: 

Unless a private citizen in making a search is acting as 
an agent for the police, his acts may not be attributed to 
them. [The manager] was acting in the interests of his 
employer and not under the direction of the police. At no 
time prior to the search pursuant to a valid warrant did 
any police officer enter the garage. The facts do not 
constitute an agency or representative situation as urged 
by the defendant. 

192 Neb. at 695-96, 224 N.W.2d at 170. 

In the defendant’s case there is nothing to indicate that the 
police participated in or directed the actions of the family 
teachers. To the contrary, it was the Boys Town employees who 
asserted their responsibility and willingness to search Ware’s 
room. The uncontroverted testimony is that the teachers 
instigated and carried out the searches, and the only police 
response was that “if they wanted to and it was their policy, they 
could.” 

In light of these facts there was no agency relationship 
created by the police. Therefore, the searches of the defendant’s 
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residence in Boys Town were conducted by private individuals 
not subject to the warrant requirement embodied in the fourth 
amendment. 
The defendant’s assignments of error are without merit, and 
the judgment of the district court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. MICHAEL P. BENNETT, 
APPELLANT. 
365 N.W.2d 423 


Filed March 29, 1985. No. 84-585. 


1. Speedy Trial. it is the State’s burden to prove by a preponderance of the evidence 
that there has been compliance with Neb. Rev. Stat. § 29-1207 (Reissue 1979). 

. One cannot take advantage of a delay in being brought to trial where he 
is responsible for the delay either by action or inaction. 

3. Aiding and Abetting. Aiding and abetting involves some participation in the 
criminal act and must be evidenced by some word, act, or deed. No particular 
acts are necessary, nor is it necessary that any physical part in the commission of 
the crime is taken or that there was an express agreement therefor. Mere 
encouragement or assistance is sufficient. 

4. Convictions: Appeal and Error. In determining the sufficiency of the evidence to 
sustain a conviction, it is not the province of this court to resolve conflicts in the 
evidence, pass on the credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Such matters are for the trier of fact. The 
verdict must be sustained if, taking the view most favorable to the State, there is 
sufficient evidence to support it. 


Appeal from the District Court for Douglas County: JOHN 
E. CvarkK, Judge. Affirmed. 


Donald W. Kleine, for appellant. 


Paul L. Douglas, Attorney General, and Mel Kammerlohr, 
for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 
Defendant-appellant, Michael P. Bennett, was convicted, 
pursuant to a jury verdict, of burglary. In this appeal he urges 


602 219 NEBRASKA REPORTS 


that the conviction should be set aside as (1) he was denied his 
right to a speedy trial and (2) the verdict is clearly wrong. The 
record supports neither contention, and we accordingly affirm. 

This proceeding began with the filing of an information on 
February 10, 1983. The first trial thereon resulted in a mistrial 
on July 22, 1983. A new trial was scheduled for October 5, 
1983, for which Bennett did not appear. As a consequence, a 
warrant was issued resulting in his arrest on April 8, 1984. The 
trial resulting in the aforesaid conviction commenced on June 
4, 1984, at which time Bennett’s motion for dismissal on the 
ground that he was denied a speedy trial was overruled. 

Neb. Rev. Stat. § 29-1207 (Reissue 1979) requires that every 
person informed against be brought to trial within 6 months 
thereof. In the case of a mistrial such 6-month period is deemed 
to begin on the date the mistrial is ordered. This statute excludes 
from the computation of the 6-month period any “delay 
resulting from the absence or unavailability of the defendant.” 

Neb. Rev. Stat. § 29-1208 (Reissue 1979) mandates the 
absolute discharge of an accused if compliance is not had with 
§ 29-1207. 

It is clear that it is the State’s burden to prove by a 
preponderance of the evidence that there has been compliance 
with § 29-1207. See, State v. Beck, 212 Neb. 701, 325 N.W.2d 
148 (1982); State v. Bolton, 210 Neb. 694, 316 N.W.2d 619 
(1982); State v. Johnson, 201 Neb. 322, 268 N.W.2d 85 (1978). 

Although Bennett claims that he was available at all times 
and simply was not notified of the trial scheduled for October 5, 
his then trial attorney testified to the contrary. The trial 
attorney testified that she had been contacted by the trial judge 
on October 3, 1983, concerning the scheduling of a trial. She 
had a conference with Bennett in her office on that very same 
day, at which a proposed plea bargain was presented to him. At 
that time he indicated he would come in later to accept the 
bargain but wanted to talk it over with his girl friend. He did not 
return, the trial judge scheduled the October 5 trial, and the 
attorney left a message advising Bennett of that fact at his 
mother’s house, where she had been told to call him. Bennett 
called his attorney’s office on October 6, 1983, and was advised 
that a warrant had been issued for his arrest because of his 
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failure to appear for trial as scheduled. His attorney had at least 
two subsequent conversations with Bennett, at which she 
advised him to surrender to the police. 

The trial attorney’s testimony fulfills the burden the State 
was required to meet in order to excuse the delay from October 
5, 1983, to April 8, 1984, because of the “absence or 
unavailability of the defendant.” Subtracting that period results 
in a trial within the time requirement imposed by § 29-1207. 

Bennett places heavy reliance on State v. Beck, supra, 
wherein we held that where there was no evidence the defendant 
had been unavailable and no evidence he had ever, either 
personally or through counsel, been notified to appear, the 
State had failed to meet its burden. That simply is not the 
situation presented by this case. Here, there is evidence, albeit 
contradicted, that Bennett was notified by the means he had 
requested but nonetheless failed to appear for trial. The trial 
judge listened to the evidence and so found. In Beck we said: 
“We can accord no weight to findings which find no support in 
the evidence.” 212 Neb. at 704, 325 N.W.2d at 151. Here, the 
finding of the trial court is supported by the record. We can and 
do accord weight to that finding. Rather than a situation such 
as presented in Beck, this case falls within the rule which states 
that one cannot take advantage of a delay in being brought to 
trial where he is responsible for the delay either by action or 
inaction. State v. Craig, ante p. 70, 361 N.W.2d 206 (1985). 

There being no merit to Bennett’s first argument, we turn to 
his second. 

The manager of the Wayside Inn Motel in Omaha, Nebraska, 
testified that around 8 to 8:15 in the evening of February 1, 
1983, he was watching television in the room in which he and his 
wife lived. He heard a noise outside and, after opening the front 
door, observed a maroon four-door Cadillac out in front. He 
then walked out into the walkway in front of his second-floor 
room and saw two men apparently coming out of the meeting 
room directly below. Since the walkway hung out past the door 
below, he did not actually see the two come out of the door. One 
of the men he saw was carrying a television set which was 
partially covered by a sheet. After the manager yelled at them 
the man carrying the set threw it onto the back seat of the 
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Cadillac and got into the back seat beside it. The other man got 
in the front passenger’s seat. A third man who had remained 
behind the wheel then drove away. The manager got the license 
number, and his wife telephoned the police, giving them a 
description of the car and its license number. 

Upon investigation the manager discovered the door to the 
meeting room, which was last previously checked and found to 
be locked at 2:30 p.m., was now ajar and a television set which 
had been on-a stand inside the door was gone. Although there 
were no signs of forced entry into this room, footprints in the 
freshly fallen snow indicated that the two men had come out of 
it. 

The next morning, when the maids reported to work, it was 
discovered that the maids’ supply room, eight rooms north of 
the meeting room, had been broken into. The door to this room 
had been forcibly opened and the doorjamb torn out. The 
master keys fitting every room and kept in the maids’ room 
were missing. 

A police officer testified that at approximately 8:25 on the 
evening of February 1, he received a radio broadcast describing 
the Cadillac and giving the license number. At 8:30 he spotted 
the car and followed it, but did not try to stop it until another 
patrol car arrived. The three male occupants of the car were 
then apprehended. One was identified as Bennett and the others 
as Ernest Tanner and Kevin Floyd. No television sets were 
found by the police in the Cadillac, but a bag containing various 
tools was found in the back seat. 

At trial Tanner, having previously pled guilty to a burglary 
charge arising out of the same incident, became a witness 
against Bennett. Tanner was the owner, and had been the driver, 
of the Cadillac. He testified that he picked up Bennett about 7 
p.m. on February 1, 1983. Floyd, who had been picked up after 
Bennett, began talking about stealing a television set. Tanner 
and Bennett, sitting in the front seat, did not join in this 
conversation. Floyd directed Tanner to pull into the Wayside 
Inn. Tanner realized that the purpose of going to the Wayside 
Inn was to allow Floyd to steal a television set. Floyd then left 
the car, returning in about 20 minutes carrying a television set 
that he put in the back seat. Floyd then returned to the same 
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room from which he had just carried the television set and 
called for Bennett. In response Bennett got out of the Cadillac 
for the first time. Tanner at first testified that Bennett had only 
stepped out of the car for a “split second” before someone 
began to yell, and then got back in. When confronted with the 
testimony he had given at Bennett’s first trial, Tanner admitted 
that Bennett was gone for approximately 5 minutes, but he did 
not see whether Bennett went into the meeting room. Tanner 
thought Floyd was the one carrying the second television set 
back. Tanner’s testimony in Bennett’s earlier trial was that both 
Bennett and Floyd had handled the television sets, whereas his 
later testimony was that only Floyd had touched them. 

According to Tanner, the three, after leaving the motel, 
stopped behind an apartment complex where Floyd left the 
television sets so that if they were stopped by the police, they 
would not have the stolen property with them. The police did 
stop and arrest them shortly thereafter. That same evening, 
Tanner gave a statement and showed the police where the 
television sets and the sheet had been left. The apartment 
manager did not realize two sets were stolen until the police 
informed him that two had been recovered. 

Bennett testified that the reason Floyd was picked up was so 
they could go to work that evening. Bennett also stated he was 
sitting in the front seat on the passenger’s side, and he was not 
paying much attention to the ongoing conversation because he 
was tired. He realized Floyd was going to do something wrong, 
but Bennett never took part in the conversation. 

According to Bennett, after Floyd took the first television 
set, Floyd went back into the room and then told Bennett in a 
threatening manner to “come here.” After Bennett “walked to 
the door” Floyd instructed Bennett to take one of the television 
sets, but Bennett did not comply and instead headed for the car, 
with Floyd following behind. 

Bennett also testified that they then drove to the rear of an 
apartment complex where Floyd left the two television sets after 
Bennett refused to assist him. Once arrested, Bennett denied 
any knowledge of the burglary, since he was afraid Floyd would 
harm him if he divulged anything. 

The two substantive statutes involved are Neb. Rev. Stat. 
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§§ 28-507 and 28-206 (Reissue 1979). Section 28-507(1) reads: 
“A person commits burglary if such person willfully, 
maliciously, and forcibly breaks and enters any real estate or 
any improvements erected thereon with intent to commit any 
felony or with intent to steal property of any value.” Section 
28-206 provides: “A person who aids, abets, procures, or 
causes another to commit any offense may be prosecuted and 
punished as if he were the principal offender.” 

Aiding and abetting involves some participation in the 
criminal act and must be evidenced by some word, act, or deed. 
No particular acts are necessary, nor is it necessary that any 
physical part in the commission of the crime is taken or that 
there was an express agreement therefor. Mere encouragement 
or assistance is sufficient. State v. True, 210 Neb. 701, 316 
N.W.2d 623 (1982); State v. Dirgo, 196 Neb. 36, 241 N.W.2d 
351 (1976); State v. Foster, 196 Neb. 332, 242 N.W.2d 876 
(1976). 

Moreover, in determining the sufficiency of the evidence to 
sustain a conviction, it is not the province of this court to 
resolve conflicts in the evidence, pass on the credibility of 
witnesses, determine the plausibility of explanations, or weigh 
the evidence. Such matters are for the trier of fact. The verdict 
must be sustained if, taking the view most favorable to the 
State, there is sufficient evidence to support it. State v. 
Schroder, 218 Neb. 860, 359 N.W.2d 799 (1984); State v. 
Brennen, 218 Neb. 454, 356 N.W.2d 861 (1984); State v. Meis, 
217 Neb. 770, 351 N.W.2d 79 (1984). 

Tanner’s testimony from Bennett’s first trial, stating that 
Bennett had handled the television sets, was admissible as 
substantive proof in his second trial. Neb. Rev. Stat. 
§ 27-801(4)(a)(i) (Reissue 1979) states: 

A statement is not hearsay if: (a) The declarant testifies 
at the trial or hearing and is subject to cross-examination 
concerning the statement, and the statement is (i) 
inconsistent with his testimony and was given under oath 
subject to the penalty of perjury at a trial, hearing, or 
other proceeding, or in a deposition. 

The evidence was indeed sufficient to enable the jury to find 
that Bennett had assisted in the commission of the burglary and 
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therefore had aided and abetted it. 
The judgment of the trial court is entirely correct and is 
therefore affirmed. 
AFFIRMED. 


THEODORE PROSOSKI AND JAMES DuBAS, APPELLANTS, V. 
COMMERCIAL NATIONAL BANK AND TRUST COMPANY, GRAND 
ISLAND, NEBRASKA, A CORPORATION, ET AL., APPELLEES. 
365 N.W.2d 427 


Filed March 29, 1985. No. 84-685. 


1. Vendor and Vendee: Bankruptcy. A seller of goods may not reclaim such goods 
from one who has been adjudicated a bankrupt unless such seller demands in 
writing reclamation of such goods before 10 days after receipt of such goods by 
the bankrupt. 

2. Conversion: Pleadings. In an action for conversion the plaintiff must allege 
facts showing a right to immediate possession of the property at the time of the 
conversion. 

3. Pleadings: Demurrer. Where a petition fails to plead actionable facts, it is 
subject to a general demurrer. 


Appeal from the District Court for Garfield County: 
RONALD D. OLBERDING, Judge. Affirmed. 


Philip T. Morgan of Morgan & Morgan, for appellants. 


Patrick L. Neid of Lauritsen, Baker & Brownell, for appellee 
Commercial National Bank. 


Judith A. Spindler of Dixon Dixon & Minahan P.C., for 
appellee Bank of Burwell. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
and SHANAHAN, JJ. 


PER CURIAM. 
Theodore Prososki and James Dubas appeal from an order 
entered by the district court for Garfield County, Nebraska, 


608 219 NEBRASKA REPORTS 


dismissing their petition. We affirm. 

The appellants filed a petition in the district court for 
Garfield County, Nebraska, alleging that they had delivered 
494,230 pounds of popcorn to Tyler Popcorn Co., Inc., of 
Chapman, Nebraska (Tyler), and at that time were advised by 
Tyler that it could not pay for the delivered popcorn. 
Appellants further allege that instead of removing the popcorn, 
they left it in storage with Tyler and received a receipt from 
Tyler. 

The petition then alleges that Tyler filed a petition in 
bankruptcy and was thereafter adjudicated a bankrupt. 
Appellants further allege that when they were unable to obtain 
possession of the popcorn from the trustee in bankruptcy by 
merely showing their receipt, they filed an adversary 
proceeding with the bankruptcy court. The proceeding was 
dismissed by the bankruptcy court on the basis that the 
appellants did not have standing to file such a proceeding. 
Appellants’ petition then alleges that the bankruptcy court 
authorized and directed the trustee to pay out the proceeds of 
the sale of the assets of Tyler, including the popcorn previously 
delivered by appellants, to the Commercial National Bank and 
Trust Company of Grand Island, Nebraska, and the Bank of 
Burwell, Burwell, Nebraska. By their prayer appellants seek to 
recover from the appellee banks $64,249.90, the amount they 
would have received from the sale of the popcorn to Tyler. 

To this petition each of the appellees filed a motion to make 
more definite and certain, which was sustained by the district 
court. The appellants then filed an amended petition which 
essentially repeated all of the allegations of the original petition 
except that the amended petition contained certain additional 
facts added pursuant to the motions to make more definite and 
certain. To this amended petition the appellees filed demurrers. 
The district court sustained the demurrers, and when appellants 
refused to plead further, the district court sustained motions 
filed by the appellees asking to have the action dismissed. 

To suggest that the amended petition would not serve as a 
model for pleading in cases of this nature is to give the petition 
all of the benefits which can be granted to it. A reading of the 
petition fails to disclose under what legal theory the appellants 
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sought recovery against the appellees. The petition contains no 
allegations concerning fraud. We must therefore conclude that 
if appellants alleged any cause of action, it was in some manner 
an action seeking to recover the value of the popcorn on a 
theory of conversion. As we have already indicated, it is not 
easy to reach that conclusion by a simple reading of the 
amended petition. We do so, however, because even if we 
assume the amended petition was based upon a theory of 
conversion, the amended petition was subject to a demurrer. A 
conversion is any distinct act of dominion wrongfully asserted 
over another’s property in denial of or inconsistent with that 
person’s rights. See B. E. Implement Co. v. Valley Farm, 216 
Neb. 269, 343 N.W.2d 892 (1984). In the instant case, however, 
the amended petition alleges that it was the trustee in 
bankruptcy who sold the property and delivered the proceeds to 
the appellees herein and that such action was done pursuant to 
order of the bankruptcy court. That would not appear to 
constitute an act of conversion by the appellees. They are 
simply the recipients of a court-directed payment. — 

Furthermore, if the bankruptcy court was in error either in 
refusing to allow appellants to file an adversary proceeding or 
in ordering the proceeds of the sale paid to the two banks, the 
appropriate procedure to test those questions was by appeal to 
the U.S. District Court for the District of Nebraska and not by 
filing an independent action in a state district court. See 28 
U.S.C. § 1334 (1982). 

The most serious defect, however, in appellants’ amended 
petition is its failure to allege facts sufficient to bring the 
appellants within the provisions of 11 U.S.C. § 546(c)(1) (1982) 
or the law regarding conversion. Those subsections provide: 

(c) The rights and powers of the trustee under sections 
544(a), 545, 547, and 549 of this title are subject to any 
statutory right or common-law right of a seller, in the 
ordinary course of such seller’s business, of goods to the 
debtor to reclaim such goods if the debtor has received 
such goods while insolvent, but— 

(1) such a seller may not reclaim any such goods unless 
such seller demands in writing reclamation of such goods 
before ten days after receipt of such goods by the debtor. 
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(Emphasis supplied.) 

There is no allegation in the amended petition that appellants 
made demand in writing within the 10-day period. Having 
failed to make such demand, it is clear that the property became 
the property of the bankrupt estate and subject to the orders of 
the bankruptcy court. In Pinkerton v. Leonhardt, 184 Neb. 
430, 168 N.W.2d 272 (1969), we said: “In an action for 
conversion the plaintiff must allege facts showing a right to 
immediate possession of the property at the time of the 
conversion.” (Syllabus of the court.) Where, as here, a petition 
fails to plead actionable facts, it is subject to a general 
demurrer. See, Neb. Rev. Stat. § 25-806 (Reissue 1979); 
Johnson v. Ruhl, 162 Neb. 330, 75 N.W.2d 717 (1956). The 
district court correctly sustained the demurrers filed by the 
appellees and, when appellants refused to plead further, 
properly sustained the motions to dismiss thereafter filed by the 
appellees. 

AFFIRMED. 

GRANT, J., not participating. 

SHANAHAN, J., concurs in the result. 


YANKTON PRODUCTION CREDIT ASSOCIATION, A CORPORATION, 
APPELLEE, V. CHRIS LARSEN ET AL., APPELLANTS. 
365 N.W.2d 430 


Filed April 5, 1985. No. 83-734. 


1. Summary Judgment. A summary judgment shall be rendered if the pleadings, 
depositions, and admissions on file, together with the affidavits, if any, show 
that there is no genuine issue as to any material fact, that the ultimate inferences 
to be drawn from those facts are clear, and that the moving party is entitled toa 
judgment as a matter of law. 

2. Summary Judgment: Appeal and Error. In reviewing a summary judgment the 
court must take the view of the evidence most favorable to the party against 
whom the motion is directed and give that party the benefit of all favorable 
inferences which may be drawn from the evidence. 

3. Contracts: Breach of Contract: Forbearance: Estoppel. A promise which the 
promisor should reasonably expect to induce action or forbearance on the part 
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of the promisee or a third person and which does induce such action or 
forbearance is binding if injustice can be avoided only by enforcement of the 
promise. The remedy granted for breach may be limited as justice requires. 

4. Contracts: Promissory Notes: Consideration. In order for a detriment to the 
promisee to constitute a valid consideration for a note or contract, it must have 
been within the express or implied contemplation of the parties and known to 
and agreed to by them. 

5. Uniform Commercial Code: Contracts. There is a good faith obligation in the 
performance or the enforcement of every contract or duty within the Nebraska 
Uniform Commercial Code. Neb. U.C.C. § 1-203 (Reissue 1980). 


Appeal from the District Court for Knox County: MERRITT 


C. WarREN, Judge. Reversed and remanded for further 
proceedings. 


Patrick J. Birmingham of Birmingham & Scholer, for 
appellants. 


Robert E. Otte of Jewell, Otte, Gatz & Collins, and Steven 
M. Johnson of Brady, Kabeiseman, Reade, Abbott & Johnson, 
for appellee. 


KRrIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


WHITE, J. 

The defendants, Chris and Ardith Larsen, husband and 
wife, appeal from the order of the trial court sustaining the 
motion of the plaintiff, Yankton Production Credit 
Association (PCA), for a summary judgment on the 
defendants’ counterclaim for breach of contract. 

The PCA initiated the litigation by filing a replevin action 
against the Larsens, claiming that the defendants had defaulted 
in payments due to the plaintiff and that the defendants owed 
the PCA the principal sum of $522,290.95, together with 
interest. The parties stipulated that judgment be entered in 
favor of the PCA and that the Larsens reserved their right to file 
counterclaims. 

The amended counterclaim later filed by the defendants 
alleged that the plaintiff refused to advance them the balance of 
three separate loans agreed to by the parties and that the 
plaintiff breached its duty to deal in good faith. The 
counterclaim also alleged that the PCA expressly and impliedly 
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represented to the Larsens that it would provide the Larsens a 
continuing line of credit to finance an expansion of their 
operation, livestock inventory, and operating expenses. 

The plaintiff filed an answer expressly denying that there was 
an agreement to advance to the defendants any particular sum 
of money and alleging that any advancement was at the option 
of the plaintiff. The plaintiff moved for summary judgment 
and offered depositions of the defendants in support of the 
motion. The district court ruled in favor of the plaintiff and 
found that there was no contractual obligation on behalf of the 
PCA to loan any specific amount of money to the defendants 
and that any advances were at the sole discretion of the PCA. 

In their appeal the defendants allege three assignments of 
error. The first two assignments may be combined in that they 
generally allege that the trial court erred in interpreting the 
note, security agreement, and loan application to mean that the 
PCA was entitled to advance to the Larsens unreimbursed 
commitments at its sole discretion. The third assignment of 
error alleges that the trial court erred in finding that there 
existed no genuine issue of material fact and that the PCA was 
entitled to asummary judgment. We reverse and remand for the 
reasons hereinafter set forth. 

The Larsens own and operate a large farm in Knox County, 
Nebraska. To facilitate an expansion of their livestock breeding 
operation, they commenced borrowing money from the PCA 
on April 7, 1978, and proceeded to finance their entire farming 
and ranching operation through the PCA. At that time they 
requested $821,982.37 and executed a loan application, security 
agreement, and promissory note. The loan agreement in each 
of the loan applications that the Larsens signed contained the 
following provisions: 

To accept advances of loan proceeds to be made at the 
option of the Association and to pay interest (which may 
be variable) on such advances at a rate(s) provided in 
promissory note(s) to be executed by the undersigned in a 
form requestd [sic] by the Association from the date of the 
advance(s) until paid. 

That the Association may disburse from the proceeds 
of the loan the amount required to (1) purchase Class B 
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stock; (2) pay the cost and expense incident to the making 
of the loan; (3) pay all prior liens on the property offered 
as a security; (4) pay such other obligations as are listed in 
schedule “Purpose of Loan” inthis application; (5) and to 
disburse any and all other proceeds to the undersigned in 
the Bank of Verdigre... Acct. #277-088. 

(Emphasis supplied.) The security agreements that the Larsens 

signed contained the following provision: 
It is understood and agreed between the parties hereto that 
nothing herein contained shall be construed to obligate the 
Secured Party to make loans or advances to the Debtor 
and that the sole purpose of this instrument is to provide 
collateral security for presently existing indebtedness and 
loans and advances which in the absolute discretion of the 
Secured Party, may be made concurrently or hereafter to 
the Debtor. 

(Emphasis supplied.) The promissory notes did not contain any 

language purporting to limit the obligation of the PCA to 

advance funds at its option. 

The initial request for $821,982.37 was approved and the 
money was released by the PCA as the Larsens needed it. 
Initially, this arrangement was satisfactory to the Larsens. On 
January 10, 1980, the Larsens executed and delivered to the 
PCA a promissory note in the sum of $737,000, of which 

$570,000 was for the purpose of purchasing livestock and 
approximately $167,000 was for operating expenses. From 
January 10, 1980, until the end of April 1980, the PCA 
provided the Larsens with $251,382 of the $570,000 earmarked 
for purchasing livestock. The PCA thereafter refused to loan 
the Larsens the remainder of the previously committed 
$570,000 for livestock inventory. This amounted to 
approximately $318,618. Consequently, the defendants could 
not buy the livestock needed to fully utilize their expanded 
operation and generate the necessary profits to make the 
payments on their debt. On January 6, 1981, the PCA agreed to 
loan the Larsens $362,825. The Larsens executed a promissory 
note and received $154,975 of the total loan amount. The PCA 
refused to advance the remaining amount of $207,850 to the 
Larsens. Finally, on May 29, 1981, the PCA agreed to loan 
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$10,000 to the Larsens. Later, they refused to advance the 
Larsens $5,527 of this agreed-upon amount. The Larsens claim 
that the failure of the PCA to loan them the remainder of the 
agreed-upon loan amounts cost them $650,000 in lost profits. 

A summary judgment shall be rendered if the pleadings, 
depositions, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any 
material fact, that the ultimate inferences to be drawn from 
those facts are clear, and that the moving party is entitled to a 
judgment as a matter of law. Neb. Rev. Stat. § 25-1332 (Reissue 
1979); Witherspoon v. Sides Constr. Co., ante p. 117, 362 
N.W.2d 35 (1985); Cummings v. Curtiss, ante p. 106, 361 
N.W.2d 508 (1985); Gilbreath v. Ridgeway, 218 Neb. 822, 360 
N.W.2d 474 (1984); Stromsburg Bank v. Nuttelman, 218 Neb. 
687, 358 N.W.2d 746 (1984); Mutual Benefit Life Ins. Co. v. 
Chisholm, 213 Neb. 301, 329 N.W.2d 103 (1983). 

Upon a motion for summary judgment the court examines 
the evidence to discover if any real issue of fact exists. We are 
required, as was the trial court, to take the view of the evidence 
most favorable to the party against whom the motion is directed 
and give that party the benefit of all favorable inferences which 
may reasonably be drawn from the evidence. Piper v. Hill, 185 
Neb. 568, 177 N.W.2d 509 (1970); Bank of Valley v. Shunk, 208 
Neb. 200, 302 N.W.2d 711 (1981); McHenry v. First Nat. Bank, 
216 Neb. 580, 344 N.W.2d 652 (1984); Strong v. K & K 
Investments, 216 Neb. 370, 343 N.W.2d 912 (1984); De Los 
Santos v. Great Western Sugar Co., 217 Neb. 282, 348 N.W.2d 
842 (1984). Summary judgment is an extreme remedy and 
should be awarded only when the issue is clear beyond all 
doubt. Bank of Valley, supra. 

Upon our review of the record and in light of the above 
standard, we find at least two genuine issues of material fact in 
the defendants’ counterclaim. First, there is a factual issue as to 
whether the PCA made a promise to the Larsens to finance the 
expansion of their livestock feeding operation with its increased 
working capital requirements and, if this promise was made, 
whether the Larsens relied on it to their detriment. From the 
facts available to us it appears that there may be an issue of 
promissory estoppel. Promissory estoppel is explained in 
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Restatement (Second) of Contracts § 90 at 242 (1981), as 
follows: 

(1) A promise which the promisor should reasonably 
expect to induce action or forbearance on the part of the 
promisee or a third person and which does induce such 
action or forbearance is binding if injustice can be avoided 
only by enforcement of the promise. The remedy granted 
for breach may be limited as justice requires. 

In Leach v. Treber, 164 Neb. 419, 82 N.W.2d 544 (1957), we 
adopted the first Restatement of Contracts § 90 (1932), and 
stated: ‘“ ‘A promise which the promisor should reasonably 
expect to induce action or forbearance of a definite and 
substantial character on the part of the promisee and which 
does induce such action or forbearance is binding if injustice 
can be avoided only by enforcement of the promise.’ ” 164 Neb. 
at 423, 82 N.W.2d at 547; May v. City of Kearney, 145 Neb. 
475, 17 N.W.2d 448 (1945); Kucera v. Kavan, 165 Neb. 131, 84 
N.W.2d 207 (1957); Pike v. Triska, 165 Neb. 104, 84 N.W.2d 
311 (1957); Schrempp v. Gallup, 210 Neb. 415, 315 N.W.2d 248 
(1982). 

In Scottsbluff Nat. Bank v. Blue J Feeds, Inc., 156 Neb. 65, 
77, 54 N.W.2d 392, 400 (1952), we held that “in order for a 
detriment to the promisee to constitute a valid consideration for 
a note or contract, it must have been within the express or 
implied contemplation of the parties and known to and agreed 
to by them.” See, Leach v. Treber, supra; Schrempp v. Gallup, 
supra. 

Taking the view of the evidence most favorable to the 
defendants, the parties against whom the motion was directed, 
the record reveals that the Larsens relied to their detriment on 
the representations of the PCA. The Larsens approached the 
PCA about financing their expansion. The PCA expressly 
agreed to finance this expansion and to provide the Larsens 
with a continuing commitment for a line of credit to service the 
intended expansion-oriented operation, to include financing 
for livestock inventory. The Larsens subsequently made capital 
improvements to expand their livestock feeding operation and 
their feed storage facilities. This reliance by the Larsens on the 
PCA’s representation was reasonable and foreseeable. By 
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financing the Larsens’ expansion and then cutting off the funds 
necessary to buy livestock to utilize the expanded facility, the 
PCA contributed to the financial difficulties that the Larsens 
later encountered. Consequently, taking this view of the 
evidence, the promise of the PCA to finance the Larsens’ 
operation and provide a continuing line of credit should be 
enforced to avoid injustice to the Larsens. 

Secondly, there may be a genuine issue of material fact as to 
whether the PCA acted in good faith when it refused to loan the 
Larsens the amount of their budget loan. Neb. U.C.C. § 1-203 
(Reissue 1980) provides: “Every contract or duty within this act 
imposes an obligation of good faith in its performance or 
enforcement.” The PCA refused to advance to the Larsens the 
balance of the loan dated January 10, 1980. 

The PCA now takes the position that the loan agreement 
gives them the absolute right to refuse further advances of the 
budget loan. However, Dennis Miller, the vice president of the 
Yankton PCA, testified by deposition that he alone did not 
have the authority to refuse to advance the sum of money in the 
budget loan. He further stated that the PCA had the obligation 
to advance funds as directed by the budget loan based on loan 
performance. The loan committee had the authority to 
determine loan performance and, based on that determination, 
could refuse to advance funds in a budget loan. Consequently, 
the PCA, in accordance with its procedures, does not operate as 
though it had an absolute right to refuse to advance funds ina 
budget loan. The PCA’s normal operating procedures are 
inconsistent with the position that the PCA is taking in this 
litigation. 

The record does not reveal whether the PCA’s refusal to the 
Larsens was based on a reasonable, good faith business 
judgment. If the PCA’s decision to cut off funds from the 
defendants was not based on a good faith business judgment, 
the plaintiff would be liable to the defendants for damages 
caused as a result of that action. 

In view of the evidence there exists a substantial and genuine 
issue of material fact as to whether the defendants’ detrimental 
reliance was within the express or implied contemplation of the 
parties and agreed to by them and whether the plaintiff acted in 
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good faith in refusing to advance to the defendants the balance 
of the loan. 

“ “A summary judgment is authorized only when the moving 
party is entitled to a judgment as a matter of law. If there is a 
genuine issue of fact to be determined, a summary judgment 
may not be properly entered.’ ” Wolf v. Tastee Freez Corp., 172 
Neb. 430, 437, 109 N.W.2d 733, 738 (1961). See, also, Fay 
Smith & Associates, Inc. v. Consumers PP. Dist., 172 Neb. 681, 
111 N.W.2d 451 (1961); Hansen v. Hill, 215 Neb. 573, 340 
N.W.2d 8 (1983). The motion by the PCA for summary 
judgment should have been overruled. 

The judgment of the lower court in favor of the plaintiff, 
dismissing the counterclaim of the defendants, is reversed and 
the cause remanded for further proceedings in accordance with 
this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION, 
RELATOR, V. PAUL M. CONLEY, RESPONDENT. 
365 N.W.2d 434 
Filed April 5, 1985. No. 83-760. 
Original action. Judgment of suspension. 


Alison L. Larson, Assistant Counsel for Discipline, for 
relator. 


Paul E. Galter of Bauer, Galter, Geier & Flowers, for 
respondent. 


KriIvosHA, C.J., BOSLAUGH, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 
This is an original proceeding in which the Nebraska State 
Bar Association, relator, filed formal charges in this court 
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against Paul M. Conley (respondent), an attorney licensed to 
practice law in this state. The charges allege that respondent had 
violated his oath of office as an attorney (Neb. Rev. Stat. 
§ 7-104 (Reissue 1983)) and that he had violated provisions of 
the Code of Professional Responsibility, to wit, Canon 1, DR 
1-102 (misconduct), and Canon 6, DR 6-101 (failing to act 
competently). Relator prayed that this court proceed against 
respondent in accordance with our Rules of Disciplinary 
Proceedings. 

The proceedings began before the Committee on Inquiry of 
the First Disciplinary District on charges filed by the Counsel 
for Discipline of the bar association. A hearing was held before 
that committee on August 2, 1983. The committee on inquiry 
determined that there were reasonable grounds for disciplining 
respondent and that the filing of formal charges was 
warranted. The committee recommended that respondent be 
publicly censured by the Nebraska Supreme Court and placed 
on probation for 1 year, with the probation to include six 
specific conditions as to how respondent was to operate his law 
office. The committee’s formal charges and recommendations 
were forwarded to the Disciplinary Review Board, which board 
in turn also determined that reasonable grounds existed for the 
discipline of respondent and recommended that this court 
follow recommendations similar to those of the committee on 
inquiry. Thereafter, a referee was appointed by this court to 
hear the evidence on the case. Respondent filed an answer to the 
charges, in the form of a general denial. 

The facts in the hearing before the referee were presented in 
the form of a stipulation agreed to by counsel for the relator 
and for the respondent, and in the form of evidence and 
testimony of respondent adduced before the referee. The 
evidence consisted of 33 exhibits, including the transcript of a 
hearing before the committee on inquiry and on the testimony 
of respondent. The transcript of the hearing before the 
committee on inquiry contained the testimony of the county 
judge handling the estate matter, the personal representative of 
that estate, and the respondent. The evidence established that 
on April 30, 1980, respondent entered his appearance, as an 
attorney, in an estate matter in Lancaster County Court by 
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filing an application for informal probate of a will and the 
informal appointment of the decedent’s widow as personal 
representative. The proceedings in the estate were simple and 
straightforward. On March 17, 1981, a final hearing was held in 
the probate proceedings. At this final hearing the county judge 
declined to execute the formal order for final settlement of the 
estate because respondent had failed to complete the 
inheritance tax proceedings. Respondent had neglected to 
submit the voluntary appearance and waiver of the county 
attorney in connection with the inheritance tax determination 
and an affidavit of mailing notice with respect to the final 
hearing. Respondent and the county judge discussed what 
filings were needed to close the estate. 

Shortly after this meeting, on April 7, 1981, the personal 
representative of the estate paid respondent his fee of $1,485 for 
handling the estate, and gave respondent two checks, each in 
the amount of $161.04, to pay the county inheritance tax for the 
two devisees named in the decedent’s will (the decedent’s 
daughters). These checks were never presented to the county 
treasurer and remained in respondent’s file up to the date of the 
disciplinary hearing. Later evidence showed that payment on 
these checks was stopped and new checks, in a different 
amount, were issued to pay the tax. 

On January 31, 1983, the county judge wrote to the 
respondent and advised respondent that the estate file was not 
completed and requested immediate closing of the estate. The 
letter stated that the county judge had received a letter from the 
personal representative, dated January 28, 1983, complaining 
that the personal representative .had called respondent 
repeatedly about closing the estate and, while respondent told 
her he would do so, he did not take care of this matter. In his 
letter the judge requested respondent to give the matter his 
immediate attention. Respondent did not respond to this letter. 

On June 8, 1983, the county judge again wrote to 
respondent. The judge informed respondent that he (the judge) 
had taken time to work on the inheritance tax problem and 
enclosed a copy of the inheritance tax computation together 
with a signed order determining that tax. The order had been 
prepared previously by respondent and had been left in the 
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probate file since the hearing of March 17, 1981. In connection 
with the tax computation, the judge had obtained the county 
attorney’s voluntary appearance and waiver. The judge 
concluded his letter by stating: “I implore you to file an 
affidavit of mailing notice at once so that this modest estate can 
finally be brought to a conclusion.” Respondent did not 
respond in any way to this letter. 

On June 24, 1983, the judge again wrote to respondent, again 
asking respondent to file the affidavit of mailing notice so that 
the estate could be closed. There was no specific response to this 
letter, but on July 7, 1983, respondent filed an “Affidavit of 
Mailing” the notice in question. This affidavit was signed by 
respondent on July 7, 1983, and indicated that notice of the 
hearing of March 17, 1981, had been mailed to the interested 
parties on March 7, 1981. 

The county judge’s computation on the estate’s inheritance 
question shows that inheritance taxes of $177.26 were due from 
each of the two devisees, instead of the original amount of 
$161.04. The judge ordered that all interest due on such 
amounts should be paid by respondent. At the time of the 
hearing before the committee on inquiry on August 2, 1983, the 
respondent had not paid the ordered amount. 

In the meantime, on May 11, 1983, the respondent received 
notice that he was under investigation by the Counsel for 
Discipline of the state bar association for his delay in closing 
this estate matter. Respondent was informed that he had 15 
working days to send “an appropriate written response.” On 
May 31, 1983, respondent wrote to the Counsel for Discipline 
that he would not be able to respond to the notice he had 
received until approximately June 6, 1983. Respondent did not, 
at any time, respond to the Counsel for Discipline on the 
investigation. 

The evidence also showed that on September 18, 1981, this 
court issued a public reprimand to respondent, as shown at 209 
Neb. 717, 310 N.W.2d 520 (1981), for unprofessional conduct 
in issuing an insufficient fund check from his trust account. — 

We further note that at the hearing before the committee on 
inquiry, which hearing began at 10 a.m. on August 2, 1983, 
there were six members of the committee and two witnesses 
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present, as well as the Counsel for Discipline and the court 
reporter. The hearing began at sometime after the noticed hour, 
without respondent present. The chairman of the committee 
made some general statements about the hearing on the record 
and then recessed the hearing to await the appearance of 
respondent. The hearing was eventually reconvened after the 
recess, without respondent present, and 11 exhibits were 
offered and received in evidence. Respondent then arrived at 
the hearing. All matters that had occurred at the hearing were 
again explained to respondent, and the hearing continued to 
conclusion. 

It is clear that respondent is guilty beyond any doubt of the 
charges against him. He has violated his oath of office as an 
attorney. That oath required respondent to “faithfully 
discharge the duties of an attorney and counselor.” The 
evidence showed respondent did not so discharge his duties 
either toward his client or the county judge, representing the 
system of law in this instance. 

He has also violated DR 1-102(A)(1) and DR 6-101(A)@3), in 
that he clearly violated a disciplinary rule and neglected a 
matter entrusted to him. 

Additionally, it is clear that respondent has displayed 
complete indifference, if not disdain, to his client, to the county 
court representing the legal system, and to a number of active 
lawyers and lay persons spending much of their valuable time at 
each level of these protracted disciplinary proceedings. 

It is also clear, however, that respondent’s actions have not 
resulted in any financial loss to his client. His client, indeed, 
wrote a letter to the referee herein, which letter was received in 
evidence, indicating that the personal representative had no 
feelings of ill will toward respondent and asking that “one of 
the lesser penalties” be considered against respondent. 

Additionally, other evidence shows that respondent has 
provided great assistance to younger members of the bar in 
many legal proceedings, without any compensation for such 
services. Respondent has, in particular, served competently in 
difficult proceedings in juvenile court and has performed many 
worthwhile services to children in the juvenile system. He has 
written thoughtful articles in publications, discussing juvenile 
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problems both in general and in the context of the relation of 
children and the law. 

The evidence also established that respondent has sought 
professional help “in order to better ascertain the factors which 
led to his seemingly self destructive behavior concerning the 
lack of timely and appropriate response in the matter of the 
closing of an estate.” Respondent has also voluntarily stopped 
accepting estate work or other matters he feels are 
inappropriate for him to handle as an attorney, and has shown 
an approach in his office procedures which indicates that he 
recognizes fully what he must do to be an effective lawyer. The 
evidence did not show in any way that respondent is not an 
honest, able lawyer. 

In consideration of all the evidence before us, we conclude 
that it would be inappropriate to only censure respondent, 
particularly in view of his earlier public reprimand. 

Accordingly, it is ordered that respondent be suspended from 
the practice of law for 6 consecutive months; that his 
suspension shall begin within 1 month of the issuing of the 
mandate in this case; and that the suspension shall be 
monitored by the office of the Counsel for Discipline of the 
Nebraska State Bar Association. 

JUDGMENT OF SUSPENSION. 


CORBET, INC., APPELLANT AND CROSS-APPELLEE, V. COUNTY OF 
PAWNEE, NEBRASKA, APPELLEE AND CROSS-APPELLANT. 
365 N.W.2d 437 


Filed April 5, 1985. No. 83-806. 


1. Political Subdivisions: Bridges: Negligence. Failure of a county to post a bridge 
load capacity may be negligence or evidence of negligence. 

2. Political Subdivisions: Bridges: Negligence: Proof. It is incumbent upon the 
plaintiff to prove that the negligence of the county was the proximate cause of 
the bridge collapse before recovery may be had against the county. 

3. Proximate Cause: Evidence. The question of proximate cause, in the face of 
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conflicting evidence, is ordinarily one for the trier of fact. 

4. Proximate Cause: Words and Phrases. Proximate cause is that cause which, ina 
natural and continuous sequence, unbroken by an efficient intervening cause, 
produces the injury, and without which the injury would not have occurred. 

5. Negligence: Proximate Cause. An efficient intervening cause consists of the 
intervening negligence of a third person who has full control of the situation and 
whose negligence was such as the defendant was not bound to anticipate and 
could not be said to have contemplated, which later negligence resulted directly 
in the injury to the plaintiff. 

6. Political Subdivisions Tort Claims Act: Appeal and Error. In an action under the 
Political Subdivisions Tort Claims Act, Neb. Rev. Stat. §§ 23-2401 et seq. 
(Reissue 1983), the findings of fact of the trial court will not be overturned 
unless clearly wrong. 


Appeal from the District Court for Pawnee County: ROBERT 
T. FINN, Judge. Affirmed. 


Joseph S. Daly and P. Shawn McCann of Sodoro, Daly & 
Sodoro, for appellant. 


L. Joe Stehlik, Pawnee County Attorney, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

This was an action under the Political Subdivisions Tort 
Claims Act, Neb. Rev. Stat. §§ 23-2401 et seq. (Reissue 1983). 

Corbet, Inc., sought damages as a result of the August 26, 
1980, collapse of a bridge on a county road while its 
tractor-trailer was in the process of crossing that bridge. 
Although the district court found the county was negligent in 
failing-to post a load limit sign on the bridge, it concluded that 
such negligence was not a proximate cause of the accident. It 
also determined that the driver of the unit, David Day, was 
guilty of negligence more than slight, which was imputed to the 
plaintiff and which barred its recovery. The court dismissed the 
petition. 

In its appeal the plaintiff assigns as errors that (1) the court 
failed to find the negligence of the county to be a proximate 
cause or proximately contributing cause of the accident, (2) the 
court found that the driver of the vehicle was guilty of 
contributory negligence sufficient to bar recovery as a matter of 
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law, and (3) the court found the contributory negligence of 
David Day imputable to the plaintiff. 

Pawnee County contracted with an engineering firm to 
inspect its 189 bridges to determine their condition and load 
capacity. The county had information from its engineering firm 
in March of 1980 that this particular bridge was rated at 4 tons. 
However, no sign, as of the day of the collapse of the bridge, 
had been posted showing this information. 

The bridge in question was 32 feet long and 16 feet wide. It 
consisted of wooden abutments made of 3-by-12 bridge planks 
and had a transverse deck containing a total of 10 stringers, 
including two 12-inch I-beams, two channel irons, and six 
3-by-12 wooden stringers. Although not specified in the 
testimony, pictures of the bridge make it obvious that the deck is 
constructed of 15 wooden bridge planks. 

On the day in question David Day had a load of grain on his 
rig, weighing perhaps as much as 22 tons. In addition, the 
tractor and trailer weighed about 12 !/ tons. He was driving 
down what he himself called mostly a farm road, and came to 
this single-lane bridge. He drove onto the bridge and could feel 
it “give or something,” but continued on until the bridge went 
down with him. He had crossed this bridge unloaded, to pick up 
this grain, and thought he had hauled cattle over it. 

It seems from the record that Day lives within 7 miles of this 
particular bridge and is familiar with the various alternative 
routes that could have been utilized. He said that he had never 
inspected this particular bridge, he was aware of the fact that it 
was not posted, and he did not check with the county officials 
or with the farmers living nearby as to the condition of the 
bridge. 

The county highway superintendent, Charles Morin, 
testified that in his previous experience as a driver of large semi 
rigs, the ordinary and prudent thing for a truckdriver to do if he 
is going into an area with such a heavy load would be to check 
the route first. Also, if suspicious at all, the driver should get 
out of his vehicle and look underneath the bridge so as to check 
its construction. 

As noted in Hansmann v. County of Gosper, 207 Neb. 659, 
300 N.W.2d 807 (1981), there was no evidence as to why this 
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bridge collapsed, other than the inference that the load 
exceeded the carrying capacity of the bridge. We did suggest in 
that case that the failure of a county to post a load limit sign on 
a bridge may be negligence or evidence of negligence. However, 
in that case the particular bridge was known to have been 
posted earlier as a 10-ton bridge, and we also concluded that 
there was nothing unusual about the load and that it did not 
exceed the weight that the bridge was accustomed to bear. Such 
is not the case here. 

Assuming negligence on the part of the county, as the trial 
court found, it is nevertheless incumbent upon the plaintiff to 
prove that such negligence was a proximate cause of its 
damages. Christensen v. City of Tekamah, 201 Neb. 344, 268 
N.W.2d 93 (1978). 

However, the question of proximate cause, in the face of 
conflicting evidence, is ordinarily one for the trier of facts. 
Hydroflo Corp. v. First Nat. Bank, 217 Neb. 20, 349 N.W.2d 
615 (1984). 

Proximate cause is that cause which, in a natural and 
continuous sequence, unbroken by an efficient intervening 
cause, produces the injury, and without which the injury would 
not have occurred. Shelton v. Board of Regents, 211 Neb. 820, 
320 N.W.2d 748 (1982). 

An efficient intervening cause consists of the intervening 
negligence of a third person who has full control of the situation 
and whose negligence was such as the defendant was not bound 
to anticipate and could not be said to have contemplated, which 
later negligence resulted directly in the injury to the plaintiff. 
Shelton, supra. 

As there is no evidence in the record to establish that there 
was any relationship between Corbet and Day, the driver, which 
would charge Corbet with Day’s negligence, if any, we must 
assume that no such relationship existed. On those facts alone 
Corbet would be entitled to recover if the county was guilty of 
any negligence proximately contributing to the accident. 
However, if the collapse of the bridge was caused by the 
negligence of Day, which the trial court found to be true, albeit 
the same was labeled as contributory negligence, Corbet could 
not recover because Day’s negligence would be the negligence of 
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a third party and would constitute an efficient intervening 
cause. 

In an action under the Political Subdivisions Tort Claims 
Act, the findings of fact of the trial court will not be overturned 
unless clearly wrong. Hume v. Otoe County, 212 Neb. 616, 324 
N.W.2d 810 (1982). 

An examination of exhibit 1, consisting of three photographs 
of the subject bridge, two showing the top surface and 
approaching road and one depicting the undercarriage, 
supports the trial court’s finding that no reasonable and 
prudent person would expect another to attempt to drive a 
loaded vehicle weighing a total of some 34 tons across that 
structure. 

That being true, particularly when supported additionally by 
the testimony detailed above, there remains no reasonable 
doubt but that the driver of the rig was negligent and that such 
negligence constituted an efficient intervening cause to prevent 
a finding that the negligence of the county was a proximate 
cause of this accident. 

The trial court’s findings were not clearly wrong and will not 
be set aside. As this disposes of the case, it is not necessary to 
consider the question of the imputation of contributory 
negligence to the plaintiff nor the claim of the defendant on 
cross-appeal as to alleged jurisdictional defects. The judgment 
of the trial court is affirmed. 

AFFIRMED. 


E. JAMES KULA, APPELLANT, V. KENNETH M. PROSOSKIETAL., 
APPELLEES. 
365 N.W.2d 441 


Filed April 5, 1985. No. 83-920, 


1. Constitutional Law: Property: Damages. When private property has been 
damaged for public use, the owner is entitled to seek compensation in a direct 
action under Neb. Const. art. I, § 21. 

2. Constitutional Law: Property: Damages: Legislature. Neb. Const. art. 1, § 21, 
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is self-executing, and legislative action is not necessary to make the 
constitutional remedy available. 

3. Constitutional Law: Political Subdivisions Tort Claims Act: Property: 
Damages. The fact that a landowner could have sued in tort under the Political 
Subdivisions Tort Claims Act, Neb. Rev. Stat. §§ 23-2401 et seq. (Reissue 1983), 
for damage caused to property for a public use does not preclude such 
landowner from proceeding in a direct action for damages under the 
Constitution. 

4. Actions: Property: Public Officers and Employees: Injunction: Eminent 
Domain. A landowner is not precluded from bringing an action for a mandatory 
injunction against public authorities to prevent damage to the owner’s land 
caused by a public improvement when the public authorities have declined to 
exercise their right of eminent domain. 

5. Actions: Property: Equity: Damages. A landowner has a right to join with an 
action for equitable relief a claim for temporary damages. 

6. Property: Damages: Causes of Action: Pleadings: Proof. It is not necessary that 
the constitutional provision relating to damage for a public use be set out or its 
existence alleged in the petition stating the cause of action. All that is necessary is 
that the litigant allege and prove facts constituting a cause of action because of 
it. 


Appeal from the District Court for Nance County: JoHN C. 


WHITEHEAD, Judge. Reversed and remanded for further 
proceedings. 


Steven M. Curry of Sampson, Curry & Hummel, for 
appellant. 


John Morgan of Morgan & Morgan for appellee Nance 
County. 


BOSLAUGH, HASTINGS, CAPORALE, and SHANAHAN, JJ., and 
COLWELL, D.J., Retired. 


HASTINGS, J. 

This was a suit for injunctive relief and damages. It arose out 
of alleged acts of the defendants Kenneth M. and Karen L. 
Prososki, adjoining landowners to the plaintiff’s farm, and the 
defendants county of Nance and East Newman Township, the 
parties responsible for the construction and maintenance of a 
public road and culverts separating the farms of the plaintiff 
and the defendants Prososki. 

The claim of the plaintiff was that the Prososkis filled in a 
natural watercourse, causing surface waters to back onto the 
plaintiff’s land. He alleged that the other defendants raised the 
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adjoining highway and installed inadequate culverts so as to 
cause floodwaters to dam onto his land. 

The district court, following trial of the matter, granted the 
plaintiff injunctive relief, requiring the county of Nance to 
install culverts of sufficient capacity to adequately drain the 
area in question. The defendants Prososki were enjoined from 
restricting the flow of water in three designated depressions. No 
judgment was entered against East Newman Township. 

As to the prayer for damages, the trial court held that the 
damages sustained by the plaintiff, if any, as a result of the acts 
of the county of Nance were barred because of failure of the 
plaintiff to comply with the “Nebraska Tort Claims Act” 
(Political Subdivisions Tort Claims Act, Neb. Rev. Stat. 
§§ 23-2401 et seq. (Reissue 1983)) and that the action had not 
properly been brought as an inverse condemnation case. 

Plaintiff’s sole assignment of error on appeal is the failure of 
the trial court to consider an award of damages for the alleged 
wrongful taking of his property by Nance County. Apparently, 
it is conceded that there was no compliance by the plaintiff with 
the Political Subdivisions Tort Claims Act. 

We assume the district court, in ruling that the case had not 
properly been brought as an inverse condemnation action, 
relied on Neb. Rev. Stat. § 76-705 (Reissue 1981). That section 
provides: 

If any condemner shall have taken or damaged 
property for public use without instituting condemnation 
proceedings, the condemnee, in addition to any other 
available remedy, may filea petition with the county judge 
of the county where the property or some part thereof is 
situated to have the damages ascertained and determined. 

(Emphasis supplied.) That procedure was not followed in this 
instance. That statute became effective in 1951. 

However, Neb. Const. art. I, § 21, provides that “(t]he 
property of no person shall be taken or damaged for public use 
without just compensation therefor.’ When private property 
has been damaged for public use, the owner is entitled to seek 
compensation in a direct action under that constitutional 
provision. Beach v. City of Fairbury, 207 Neb. 836, 301 N.W.2d 
584 (1981). 
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That section of the Constitution is self-executing, and 
legislative action is not necessary to make the remedy available. 
Gentry v. State, 174 Neb. 515, 118 N. W.2d 643 (1962). The fact 
that the plaintiff could have sued in tort under the Political 
Subdivisions Tort Claims Act does not preclude him from 
proceeding in a direct action for damages under the 
Constitution. City of Omaha v. Matthews, 197 Neb. 323, 248 
N.W.2d 761 (1977). 

Additionally, a landowner is not precluded from bringing an 
action for a mandatory injunction against public authorities to 
prevent damage to the owner’s land caused by a public 
improvement when the public authorities have declined to 
exercise their right of eminent domain. Also, the plaintiff had 
the right to join with his action for equitable relief his claim for 
temporary damages. Armbruster v. Stanton-Pilger Drainage 
Dist., 165 Neb. 459, 86 N.W.2d 56 (1957). 

It is not indispensable that the constitutional provision be set 
out or its existence alleged in the petition stating the cause of 
action. Patrick v. City of Bellevue, 164 Neb. 196, 82 N.W.2d 
274 (1957). All that is necessary is that the litigant allege and 
prove facts constituting a cause of action because of it. Neb. 
Rev. Stat. § 25-804 (Reissue 1979). Therefore, it is necessary to 
consider both the pleadings and evidence to determine whether 
a cause of action for property damaged for a public use existed. 

In this instance the plaintiff alleged that the county of Nance 
graded the highway in such a manner as to raise and narrow the 
surface thereof; that such action blocked the natural flow of 
surface waters across the highway and caused such waters to 
back up and onto the plaintiff’s land; that as a result of those 
acts, the land became unfit for the use for which it was 
intended; and that the reasonable rental value of that land was 
$3,000 for the year 1979; and further alleged loss of yield for the 
1982 crop-year and expected loss of yield for the 1983 crop-year. 

That the grading of the highway was for a public use cannot 
be doubted. As a matter of law, the counties are charged with 
the responsibility of maintaining roads for the use of the public. 
Neb. Rev. Stat. § 39-1501 (Reissue 1984). 

The trial court should have considered the plaintiff’s claim 
for damages. Accordingly, the judgment of the trial court is 
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reversed, and the cause is remanded to the district court for 

further proceedings. Patrick v. City of Bellevue, supra. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


JOHN R. MOHRLANG, APPELLEE AND CROSS-APPELLANT, V. LARRY 
DRAPER, APPELLANT AND CROSS-APPELLEE, AND JUDY DRAPER, 
APPELLEE. 

365 N.W.2d 443 


Filed April 5, 1985. No. 83-952. 


1. Specific Performance: Real Estate: Contracts. Specific performance should 
generally be granted as a matter of course or right regarding a contract for the 
sale of real estate where a valid, binding contract exists which is definite and 
certain in its terms, mutual in its obligation, free from overreaching fraud and 
unfairness, and where the remedy at law is inadequate. 

2. Specific Performance: Real Estate. Real estate is assumed to possess the 
characteristic of uniqueness, and, therefore, special value, necessary for 
availability of specific performance. 

3. Specific Performance: Real Estate: Contracts. In an action for specific 
performance of a contract to sell real estate, generally, it is no defense that there 
is other available land as good as or even better than the land which is the subject 
of the contract to be performed. 

4. Specific Performance: Contracts. Hardship equitably excusing specific 
performance of a contract may be a circumstance unforeseeable at entry into the 
contract. Hardship of such nature, however, cannot be self-inflicted or caused 
through inexcusable neglect on the part of the person seeking to be excused or 
exonerated from specific performance. 

5. Contracts. An imprudent or bad bargain in and of itself is not an excuse for 
nonperformance of a contract. 


Appeal from the District Court for Adams County: 
BERNARD SPRAGUE, Judge. Reversed and remanded with 
directions. 


Conway and Connolly, P.C., for appellant. 


Gene C. Foote II and Dale A Norris of Whelan, Foote & 
Scherr, P.C., for appellee Mohrlang. 


BOSLAUGH, WHITE, SHANAHAN, and Grant, JJ., and 
Howarp, D.J. 
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SHANAHAN, J. 

Larry Draper appeals a money judgment awarded by the 
district court for Adams County in an action brought by John 
R. Mohrlang for specific performance of a contract for the sale 
of real estate. Mohrlang cross-appeals the district court’s denial 
of specific performance. We reverse and remand with 
directions. 

On June 8, 1981, in a written offer, a “Purchase Agreement” 
prepared by his realtor, Mohrlang offered to purchase an 
unimproved tract owned by Draper, a lot in a proposed 
subdivision to be known as “Draper Subdivision.” The 
purchase agreement specified a purchase price of $14,875, 
namely, $500 earnest money paid by Mohrlang when he signed 
the purchase agreement, $2,475 payable. at “closing” on 
January 1, 1982, and the balance of the purchase price, 
$11,900, payable in monthly installments of $131.14 per month 
based on a 20-year schedule, with a “balloon” payment in 5 
years and interest at the rate of 12 percent per annum on the 
unpaid purchase price. 

The purchase agreement also contained the following 
provisions: Draper was required to obtain the release of a 
“right-of-way” easement across the lot and termination of a 
buried gasline belonging to Kansas-Nebraska Natural Gas 
Company, Inc., and Draper would bear the cost of relocating 
the gas company’s line and paving a street abutting the lot to be 
purchased. 

On June 9 Draper signed his written acceptance of 
Mohrlang’s offer submitted and contained in the purchase 
agreement of June 8. Mohrlang hired an architectural firm and 
embarked upon plans for a solar home requiring the southern 
exposure available on the Draper lot. 

The gas company’s line was located in an easement 33 feet 
wide which diagonally crossed the subject lot for approximately 
200 feet. After visiting with personnel of the gas company, 
Draper, by an estimate of cost prepared by the gas company on 
July 7, was informed that the cost of relocating the gasline 
would be $10,050. Continued location of the gasline rendered 
the lot unusable for the residential construction intended by 
Mohrlang. 
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Mohrlang had obtained finances to complete the purchase, 
but the gasline was not moved and the abutting street was not 
paved. Although his realtor had numerous contacts with 
Draper about a closing, Mohrlang was unsuccessful in 
scheduling a closing notwithstanding Draper’s failure to 
provide paving on the street adjacent to the subject lot and 
relocate the gasline. Draper offered, but Mohrlang refused, 
another lot as a substitute for the agreed lot. 

Mohrlang filed a petition on July 29, 1982, and requested 
specific performance of his agreement with Draper for sale of 
the lot in question. In his answer Draper alleged that he had 
attempted to relocate the gasline, but had neither the power nor 
means to obtain such relocation. Further, Draper alleged that 
Mohrlang had an adequate remedy at law. 

At trial Mohrlang testified that, although other real estate 
had been investigated, no other lot had the particular features 
and adaptability found in the Draper lot sought to be purchased 
by Mohrlang. A representative of the gas company testified 
that the gasline could have been moved at a cost of $10,050, as 
indicated in the gas company estimate prepared for Draper. 
Draper did not present any evidence of his inability preventing 
performance of the Mohrlang contract and never described any 
hardship to be suffered if he were required to perform the 
contract. 

The district court found that Mohrlang had offered to 
perform his contract with Draper; that Mohrlang was “ready, 
willing and able to perform” such contract; but that “ordering 
of specific performance of the contract by the Court would 
work an undue hardship” on Draper. Instead of specific 
performance, the district court awarded damages to Mohrlang. 

As the assignment of error in his appeal, Draper claims the 
district court “erred in awarding [Mohrlang] monetary 
damages,” because Mohrlang had not mentioned or requested 
damages in his petition. In his cross-appeal Mohrlang contends 
that the district court should have granted specific performance 
of the Mohrlang-Draper contract for the sale of real estate. 

Because the questions to be reviewed have arisen from an 
action in equity for specific performance of a written contract 
for the sale of real estate, and as with any equity action, we 
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review this matter de novo on the record. See Litz v. Wilson, 
208 Neb. 483, 304 N.W.2d 48 (1981). An action for specific 
performance is governed by the elements, conditions, and 
incidents which control the administration of all equitable 
remedies. See Bauer v. Bauer, 136 Neb. 329, 285 N.W. 565 
(1939). ; 

When land or any interest therein is the subject matter of a 
contract, the power of a court of equity to grant specific 
performance is beyond question. Russell v. Western Nebraska 
Rest Home, Inc., 180 Neb. 728, 144 N.W.2d 728 (1966). We 
have held that/ specific performance should generally be 
granted as a matter of course or right regarding a contract for 
the sale of real estate where a valid, binding contract exists 
which is definite and certain in its terms, mutual in its 
obligation, free from overreaching fraud and unfairness, and 
where the remedy at law is inadequate. Reese v. Hatfield, 201 
Neb. 540, 270 N.W.2d 898 (1978). Real estate is assumed to 
possess the characteristic of uniqueness, and, therefore, special 
value, necessary for availability of specific performance. See 
Moser v. Thorp Sales Corp. , 256 N.W.2d 900 (Iowa 1977). This 
assumption is based upon the status of land as the favorite and 
favored subject in England and all countries of Anglo-Saxon 
origin. See 81 C.J.S. Specific Performance § 76 (1977). In an 
action for specific performance of a contract to sell real estate, 
generally, it is no defense that there is other available land as 
good as or even better than the land which is the subject of the 
contract to be performed. See Shreeve v. Greer, 65 Ariz. 35, 173 
P.2d 641 (1946). 

Exoneration from specific performance may be available 
when specific performance would be inequitable or unjust due 
to hardship on the one from whom performance is sought. 
Whether a contract is fair, and, therefore, subject to equitable 
enforcement, is determined by the circumstances existing when 
the contract is entered rather than by subsequent events 
intervening before specific performance is sought. See Shell Oil 
Co. v. Kapler, 235 Minn. 292, 50 N.W.2d 707 (1951). 

Although Wilson & Co., Inc. v. Fremont Cake & Meal Co., 
153 Neb. 160, 43 N.W.2d 657 (1950), was an action at law for 
damages due to a breach of contract, the principles stated in 
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Wilson regarding excuse for nonperformance—impossibility in 
a law action vis-a-vis hardship in an equitable action—are 
applicable in the present case: 

“Inconvenience or the cost of compliance, though they 
might make compliance a hardship, cannot excuse a party 
from the performance of an absolute and unqualified 
undertaking to do a thing that is possible and lawful. 
Parties sui juris bind themselves by their lawful contracts, 
and courts cannot alter them because they work a 
hardship. . . . A contract is not invalid, nor is the obligor 
therein in any manner discharged from its binding effect, 
because it turns out to be difficult or burdensome to 
perform. It has been said that difficulties, even if 
unforeseen and however great, are no excuse, and that the 
fact that a contract has become more burdensome in its 
operation than was anticipated is not ground for its 
rescission.” ... 

“...Acontract which is possible of performance when 
made does not become invalid or unenforceable because 
conditions afterwards arise which render performance 
impossible. * * * If a party by his own contract creates a 
duty or imposes a charge on himself, he must under any 
and all conditions substantially comply with the 
undertaking.” 

Id. at 177, 43 N.W.2d at 666-67. 

One form of hardship equitably excusing specific 
performance of a contract may be a circumstance 
unforeseeable at entry into the contract. Hardship of such 
nature, however, cannot be self-inflicted or caused through 
inexcusable neglect on the part of the person seeking to be 
excused or exonerated from specific performance. See Derwell 
Company v. Apic, Inc., 278 A.2d 338 (Del. Ch. 1971). See, 
also, Craft Builders, Inc. v. Ellis D. Taylor, Inc., 254 A.2d 233 
(Del. 1969). Were the rule otherwise, one would derive a benefit 
from his or her own inexcusable neglect. 

Draper entered the contract on June 9 and through the gas 
company’s estimate of July 7 learned about the cost of 
relocating the gasline. The inescapable inference is that 
complete information about relocating the gasline was 
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available when Draper entered the contract to sell his lot. The 
contract expressly required that Draper bear the cost of 
relocating the gasline, as well as paving the street. Although the 
exact extent of expense for relocating the gasline was apparently 
unknown to Draper when he entered the agreement, relocating 
the gasline was a burden undertaken by Draper when the parties 
made their contract. Draper’s belated realization that his 
financial burden under the contract was greater than initially 
anticipated at origination of the agreement does not constitute 
hardship excusing specific performance of his contract with 
Mohrlang. An imprudent or bad bargain in and of itself is not 
an excuse for nonperformance of a contract. See Dean y. 
Gregg, 34 Wash. App. 684, 663 P.2d 502 (1983). See, also, Craft 
Builders, Inc. v. Ellis D. Taylor, Inc., supra. It was Draper’s 
neglect which increased his burden, not an unforeseeable 
circumstance. 

Because there is no hardship equitably excusing Draper from 
specific performance of the contract in question, we reverse 
and set aside the judgment of the district court and remand this 
matter to the district court with directions to order specific 
performance of the Mohrlang-Draper contract in accordance 
with the provisions contained in the written agreement of the 
parties. 

REVERSED AND REMANDED WITH DIRECTIONS. 


BARBARA J. HIATT, APPELLANT AND CROSS-APPELLEE, V. MARY 
ANN TALLMAGE, APPELLEE, PATRICK KRUG, APPELLEE AND 
CROSS-APPELLANT. 

365 N.W.2d 448 


Filed April 5, 1985. No. 83-954. 


1. Landlord and Tenant: Negligence: Words and Phrases. A stairway servicing only 
a tenant’s second story apartment is not a common area under a landlord’s 
control. 
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2. Landlord and Tenant: Negligence: Animals. Generally, a landlord has no duty to 
supervise the general maintenance of tenants’ animals in the building. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Reversed and remanded with directions. 


Thomas R. Wolff, for appellant. 


William J. Brennan, Jr., of Fitzgerald, Brown, Leahy, 
Strom, Schorr & Barmettler, for appellee Krug. 


BosLAUGH, HASTINGS, CAPORALE, and SHANAHAN, JJ., and 
COLWELL, D.J., Retired. : 


BoSLAUGH, J. 

The plaintiff, Barbara J. Hiatt, brought this action in the 
district court for Douglas County, Nebraska, against the 
defendants, Mary Ann Tallmage and Patrick and Katherine 
Krug, to recover damages for the personal injuries she sustained 
when she fell down a flight of stairs. The action against 
Katherine Krug was dismissed by stipulation of the parties. 

After a trial the jury returned a verdict for the plaintiff in the 
amount of $85,000. Both of the remaining defendants filed 
motions for a new trial. The district court sustained the motion 
of the defendant Krug only. The plaintiff has appealed and the 
defendant Krug has cross-appealed; the defendant Tallmage 
did not perfect an appeal. 

The principal issues here are (1) whether the jury should have 
been allowed to determine whether the stairway was a common 
area and (2) whether the allegation that the defendant Krug 
failed to supervise the maintenance of the animals of tenants 
was a proper allegation of negligence. 

The record shows that the plaintiff and Tallmage were 
tenants in an apartment building at 5501 South 33d Avenue, 
Omaha, Nebraska, which was owned by the defendant Krug. 
The building, which is in a residential area, was described as a 
two-story dwelling with an apartment on the first floor and an 
apartment on the second floor. The plaintiff lives in the second 
floor apartment. 

The front entrance of the building leads to the first floor 
apartment only. To gain access to her second floor apartment, 
the plaintiff had to enter through a door in the rear of the 
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building. Inside the rear door is a porch area used by both 
tenants. On the left of the porch area is a small landing. A back 
door to the first floor apartment is on this landing. A 17-step 
stairway leads from this landing to the doorway of the second 
floor apartment and serves no purpose but to provide access to 
that apartment. 

Both the plaintiff and Tallmage owned dogs. At the time of 
the accident, Tallmage’s dog, Coco, and its 1- to 2-week-old 
puppies were being kept in the porch area. There is a conflict in 
the testimony as to the difficulties this posed insofar as keeping 
the area clean and in the complaints made by the plaintiff to 
Krug and Tallmage concerning the problem. Nonetheless, the 
plaintiff testified that on the morning of September 27, 1982, 
she noticed a dog’s excretions on the lower third and/or fourth 
steps to her apartment. She called Krug that morning from 
work to complain, leaving a message with his wife in his 
absence. When the stairs were not cleaned when she returned 
home that evening, plaintiff knocked on Tallmage’s door and 
told Tallmage’s mother about the problem. Tallmage’s mother 
responded that she would clean it up right away. Plaintiff then 
proceeded up the stairs. 

On one of the steps near the top of the stairs, plaintiff 
stepped in further dog excretions, causing her to slip and fall 
down the length of the stairs to the landing. 

The first issue on appeal concerns the status of this stairway 
as a common area. In granting Krug’s motion for a new trial, 
the district court found that “the questions as to whether or not 
the stairs involved herein were a ‘common area’ should also 
have been for the jury’s determination at least, to be determined 
in the light of all significant circumstances, such as the location 
of the stairway and the use actually made of it.” 

While the plaintiff urges that the jury instructions given did 
not foreclose the jury from considering this question, under the 
facts in this case the jury should have been instructed, as a 
matter of law, that the stairway was not a common area. 

. Where different parts of an apartment house are leased to 
several tenants, the approaches and common passageways 
normally do not pass to the tenant but remain in the possession 
and control of the landlord. An exception to this rule is where a 
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stairway services only one apartment. Prosser and Keeton on 
the Law of Torts, Owners and Occupiers of Land § 63 at 440 
(Sth ed. 1984). 

The defendant Krug testified that he considered the stairway 
a part of plaintiff’s leased premises; furthermore, the plaintiff 
kept the stairs clean and referred to the area as “my entryway 
and stairs.” There was no evidence that the defendant landlord, 
Krug, retained any control over the stairway whatsoever; 
rather, it was intended for the exclusive use of the plaintiff. 

In Porter v. Miller, 13 Ohio App. 3d 93, 468 N.E.2d 134 
(1983), the court held: “ ‘If a landlord, in renting an 
apartment, retains no right to the possession and control of a 
stairway leading from a first floor landing to the second floor 
landing of the leased apartment, then he is under no legal duty 
to keep it free from ice and snow.’ ” Id. at 97, 468 N.E.2d at 
138. In Porter the tenant brought an action for damages against 
a landlord after she slipped on a walkway which led from the 
sidewalk to the steps adjacent to her apartment. Her apartment 
was one of four units in atwo-level house. The court found, asa 
matter of law, that the landlord could not be found liable on a 
negligence theory because the walkway in question was not a 
common area. Furthermore, the fact that another tenant 
infrequently used the same steps or pathway did not suffice to 
show it was a common area. 

Similarly, in Seago v. Roy, 97 Ill. App. 3d 6, 424 N.E.2d 640 
(1981), the plaintiff was injured when he fell through a wooden 
guardrail on stairs which exclusively serviced his upstairs 
apartment. The landlord denied that the stairs were a common 
passageway. The court found that the landlord had no legal 
duty to maintain the stairs. “Whether such a legal duty exists 
may well become a legal question for the court to decide. 
[Citation omitted.] Based on the record before us which 
indicates the stairway led only to plaintiff’s apartment, there is 
insufficient evidence to find . . . a duty to fix the stairway and its 
railing.” Jd. at 8, 424 N.E.2d at 641-42. Furthermore, the court 
found that a landlord does not become accountable to fix areas 
under the tenant’s control or assume liability merely because he 
has made minor repairs or cosmetic changes to that property in 
the past. 
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The same conclusion was reached in Sargent v. Ross, 113 
N.H. 388, 308 A.2d 528 (1973), where the court held that a 
stairway servicing only the plaintiff’s second story apartment 
was not a common stairway or otherwise under the landlord’s 
control. Thus, the landlord was not liable under the “control 
test.” Id. at 393, 308 A.2d at 531-32, citing Annot., 26 
A.L.R.2d 468 (1952). See, generally, Annot., 67 A.L.R.3d 587 
(1975). 

In this case the facts demonstrate that the stairway 
constituted a separate entrance to the plaintiff’s upstairs 
apartment and that it was intended for that exclusive use. As 
such, it was not a common area. Parson v. Whitlow, 453 
S.W.2d 270 (Ky. 1970); Schachter v. Conen, 258 A.D. 487, 17 
N.Y.S.2d 88 (1940). 

Since the stairway was under the control of the plaintiff, the 
only remaining theory of liability pleaded was the failure to 
supervise the maintenance of tenants’ animals in the building. 
The plaintiff cites no case law imposing such a duty upon a 
landlord. 

While some authority may be found establishing a landlord’s 
liability for injuries caused by a tenant’s vicious pet, it would be 
unreasonable to extend liability under the facts in this case. See, 
generally, Annot., 81 A.L.R.3d 638 (1977). Under the 
circumstances in this case the landlord was not liable for the acts 
of his tenant. In Gonzales v. Wilkinson, 68 Wis. 2d 154, 227 
N.W.2d 907 (1975), it was held that a duplex owner owed no 
duty to a plaintiff who was bitten by a tenant’s dog. The court 
found that absent an allegation that the landlord was the owner 
or keeper of the dog, or had dominion over the dog, he could 
not be found liable on the basis of common-law negligence. 

It is unnecessary to discuss the remaining issues. 

The defendant Krug’s motion for judgment notwithstanding 
the verdict should have been sustained. The judgment is 
reversed and the cause remanded with directions to dismiss the 
petition as to Patrick Krug. 

REVERSED AND REMANDED WITH DIRECTIONS. 

SHANAHAN, J., dissenting. 

As amatter of law, according to the majority, the stairway in 
question “serves no purpose but to provide access” to Barbara 
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Hiatt’s upstairs apartment, and, therefore, such exclusive use 
negated any characterization of the stairway as acommon area. 
As a matter of fact, there was every indication that the stairway 
was acommon area utilized by the tenants in the two-apartment 
structure. 

Barbara Hiatt and Mary Ann Tallmage were Krug’s tenants 
since September 1980—over 2 years before the accident. 
Tallmage lived with her children and her mother in the 
ground-level apartment, while Hiatt and her young son lived 
upstairs. At the base of the stairway there was no door or any 
other obstruction prohibiting movement up or down the stairs. 
Although the apartment had a backyard where the children 
played, as acknowledged by Tallmage’s mother, during cold or 
inclement weather the Tallmage children and the Hiatt boy 
played on the porch and would “play games on the steps.” 
Tallmage also verified that her children and young Hiatt played 
on the porch and ran “up and down the stairs.” 

Phyllis Deloa, a visitor to the Hiatt apartment, testified that 
during her visits for 2 weeks before the accident, she observed 
“piles of dog excretion” on the porch-entry and on the lower 
stairs. The Tallmages, in particular Mother Tallmage, scrubbed 
the porch with Pine-Sol. Krug testified that the porch was a 
common area belonging “to both apartments. They both used 
it.’ Further, Krug admitted receiving Hiatt’s letter 
approximately 10 days before the accident. That letter 
contained Hiatt’s complaint about the dog problem. 

The real issue in this case is whether the stairway was a 
common area under the control of Krug. 

Other jurisdictions have recognized that a porch or roof of 
an apartment, when used as a playground or recreational area 
by children of tenants, may constitute a common area. See, 
Henry v. Haussling, 114. N.J.L. 222, 176 A. 564 (1935) (roof); 
Bolcar v. Mintz, 119 N.J.L. 219, 195 A. 619 (1937) (porch); 
Campagna v. Cozzi, 59 Ill. App. 2d 208, 207 N.E.2d 739 (1965) 
(porch); Gill v. Jakstas, 325 Mass. 309, 90 N.E.2d 527 (1950) 
(piazza). The same rationale applies in cases of hallways or 
stairways so used. 

In this case the evidence points to a common use of the 
stairway by Hiatt and Tallmage. There is strong circumstantial 
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evidence that Tallmage’s dog used the stairway, euphemistically 
speaking, as an exercise area. More important, there is positive, 
direct testimony that the children of the tenants used the porch 
and stairway as a playground or recreational area. Such use in 
common by the tenants may well have been an adjunct in the 
enjoyment of the apartment rented by each tenant and may 
have been a mother’s salvation on a rainy day. At least there was 
a jury question. 


STATE OF NEBRASKA, APPELLEE, V. CHARLES CASPER, APPELLANT. 
365 N.W.2d 451 


Filed April 5, 1985. No. 84-006. 


Post Conviction: Appeal and Error. The Supreme Court will not consider a question 
not presented to the district court for disposition through a defendant’s motion 
for post conviction relief. 

Appeal from the District Court for Douglas County: 

SAMUEL P. CANIGLIA, Judge. Affirmed. 


Steven Lefler, for appellant. 


Paul L. Douglas, Attorney General, and Lynne R. Fritz, for 
appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

Charles Casper appeals the judgment of the district court for 
Douglas County denying Casper post conviction relief. We 
affirm. 

On November 2, 1973, a jury found that Casper, while 
perpetrating a robbery, murdered one Joseph Armstrong. After 
his conviction Casper was sentenced to life imprisonment. 
Casper’s conviction and sentence were affirmed by this court. 
See State v. Casper, 192 Neb. 120, 219 N.W.2d 226 (1974). 

On June 18, 1982, and pursuant to Neb. Rev. Stat. § 29-3001 
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(Reissue 1979), Casper filed his verified motion to vacate the 
sentence imposed as a result of his 1973 conviction. In his 
motion filed in the district court, Casper alleged two grounds 
for post conviction relief, namely, (1) in Casper’s trial for the 
Armstrong homicide, the district court failed to instruct the 
jury on lesser offenses of second degree murder and 
manslaughter and (2) the district court’s admitting Casper’s 
confession as evidence in the jury trial. After reviewing the files 
and records the district court found that an evidentiary hearing 
was not necessary and denied post conviction relief to Casper. 

In his appeal from the district court’s denial of post 
conviction relief, Casper, in an addition to the two grounds 
specified in his motion presented to the district court, assigns 
other grounds for appellate review: (1) admission of an opinion 
expressed by an expert witness concerning the cause of 
Armstrong’s death, (2) admission of evidence concerning an 
autopsy performed on Armstrong, and (3) the jury should have 
been instructed that, as an alternative to conviction on the 
homicide charge, Casper could be found guilty of robbery only. 
Casper also contends that an evidentiary hearing should have 
been held on his motion for post conviction relief. 

A proceeding pursuant to the Post Conviction Act, Neb. 
Rev. Stat. §§ 29-3001 to 29-3004 (Reissue 1979), is civil in 
nature. In Russell v. First York Sav. Co., 218 Neb. 112, 115, 352 
N.W.2d 871, 874 (1984), we stated the purpose of proper 
pleading: “Proper pleading requires a petition to state in logical 
and legal form the facts which constitute the plaintiff’s cause of 
action, define the issues to which the defendant must respond at 
trial, and inform the court of the real matter in dispute.” 

Casper’s assignments of error regarding admission of 
evidence concerning the cause of Armstrong’s death, the 
Armstrong autopsy, and jury instruction on robbery were not 
presented to the district court as grounds for post conviction 
relief. We will not consider a question, as an assignment of 
error, not presented to the district court for disposition through 
a defendant’s motion for post conviction relief. See § 29-3001. 
See, also, State v. Taylor, 193 Neb. 388, 227 N.W.2d 26 (1975). 

Regarding Casper’s two allegations contained in his motion 
filed in the district court, we can only repeat what we have 
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frequently and previously stated: 


“A motion for post conviction relief can not be used as a 
substitute for an appeal or to secure a further review of 
issues already litigated.” [Citation omitted.] Additionally, 
a defendant in a post conviction proceeding may not raise 
questions which could have been raised on direct appeal 
unless the questions are such that they would make the 
judgment of conviction void or voidable under the state or 
federal Constitution. [Citation omitted.] One seeking post 
conviction relief has the burden of establishing the basis 
for such relief, and the findings of the district court will 
not be disturbed on appeal unless they are clearly 
erroneous. [Citations omitted.] The reasons for such rules 
are obvious. As we noted in State v. Weiland, 190 Neb. 
111, 113, 206 N.W.2d 336, 338 (1973): “There must be an 
end to litigation. A defendant will not be permitted to 
rephrase issues previously raised or raise new issues which 
could have been previously raised for the purpose of 
securing another review on appeal.” 


State v. Hochstein, 216 Neb. 515, 517, 344 N.W.2d 469, 472 
(1984). 


The grounds stated in Casper’s motion for post conviction 


relief were matters which could have been raised in Casper’s 
direct appeal of his conviction and sentence. An evidentiary 
hearing was not necessary under the circumstances. The district 
court was correct in denying post conviction relief for Casper. 


AFFIRMED. 


DONALD J. MANGAN, APPELLANT, V. CLARENCE L. LANDEN, JR., 


1. 


ET AL., APPELLEES. 
365 N.W.2d 453 


Filed April 5, 1985. No. 84-078. 


Limitations of Actions: Time. The point at which a statute of limitations 
commences to run must be determined from the facts of each case; a cause of 
action accrues, and the statute of limitations begins to run, when the aggrieved 
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party has the right to institute and maintain suit, even though such plaintiff may 
be ignorant of the existence of the cause of action. 

2. Contracts. One who signs an instrument without reading it, when he can read 
and has the opportunity to do so, cannot avoid the effect of his signature merely 
because he was not informed of the contents of the instrument. 

3. Limitations of Actions: Fraud: Time. If the fraud or mistake ought to have been 
discovered, the statute will run from the time such discovery ought to have been 
made. 


Appeal from the District Court for Douglas County: 
SAMUEL P. CANIGLIA, Judge. Affirmed. 


Bruce G. Mason of Ross & Mason, P.C., for appellant. 


Michael A. Nelsen of Schmid, Ford, Mooney & Frederick, 
for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


KRIVOSHA, C.J. 

Donald J. Mangan appeals from an order entered by the 
district court for Douglas County, Nebraska, sustaining a 
motion for summary judgment filed by the appellees, Clarence 
L. Landen, Jr., and Security National Bank. In sustaining the 
appellees’ motion for summary judgment, the district court 
dismissed Mangan’s petition. We affirm. 

Little purpose will be served in this appeal by attempting to 
describe Mangan’s alleged cause of action in any great detail. 
When the conclusory statements pled by Mangan are ignored, 
as they must be, see Timmerman v. Hertz, 195 Neb. 237, 238 
N.W.2d 220 (1976), and Johnson v. American Smelting & 
Refining Co., 80 Neb. 255, 116 N.W. 517 (1907), one is hard 
pressed to describe the nature of the claim. It is, however, based 
upon a written agreement entered into by and between Mangan 
and Landen under date of March 6, 1978. 

Mangan claims that Landen occupied a fiduciary, 
confidential position of trust with regard to Mangan even 
though Landen was the purchaser in an arm’s-length 
transaction between Mangan and Landen. We are not favored 
with any citation of authority to support that position. 
However, for reasons which we point out in a moment, we need 
not consider the theory of liability, whatever it may be. 
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Setting aside all of the chaff contained in the petition and 
amended petitions filed in this case, it appears that Mangan’s 
claim against Landen is to the effect that Landen should have 
included in the contract of March 6, 1978, a provision 
indemnifying Mangan from all personal liabilities incurred by 
Mangan in connection with two businesses, Sam’s Corporation ~ 
and Northwest Real Estate Company, Ltd., which were being 
purchased by Landen from Mangan. In fact, the contract 
contained an agreement to indemnify Mangan as to only one of 
the businesses. Mangan then alleges that because he relied upon 
the alleged confidential relationship between himself and 
Landen, he did not discover the absence of that provision in the 
contract until 1980, when he was sued by a creditor. The petition 
does not allege facts explaining why he could not discover the 
absence of a second indemnity provision, but only that he did 
not make the discovery. 

We believe that we may quickly dispose of this matter on the 
basis that the action, if any ever existed, an issue we do not 
determine, was barred by the statute of limitations prior to the 
time the petition was filed. 

Whether one concludes that the cause of action concocted by 
Mangan sounds in tort and is therefore covered by the 
provisions of Neb. Rev. Stat. § 25-207 (Reissue 1979) or more 
appropriately falls within the provisions of Neb. Rev. Stat. 
§ 25-212 (Reissue 1979) for the reason that it is an action not 
otherwise specified, it is clear that, absent some reason to toll 
the statute of limitations, any action relying on a contract 
entered into by the parties on March 6, 1978, must be filed 
within 4 years from that date. The instant action was filed on 
February 4, 1983, which was more than 4 years from the date on 
which the contract was executed. 

Mangan concedes that if the statute of limitations is not 
tolled, the cause of action in this case is out of time. He 
maintains, however, that because of some claim of fraud, he 
was unable to discover the fact that the contract did not contain 
the indemnity provision which he was led to believe was 
included in the contract. That does not constitute grounds for 
tolling the statute of limitations. As we observed in the case of 
Interholzinger v. Estate of Dent, 214 Neb. 264, 270, 333 
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N.W.2d 895, 899 (1983): 
[T]he point at which a statute of limitations commences to 
run must: be determined from the facts of each case; a 
cause of action accrues, and the statute of limitations 
begins to run, when the aggrieved party has the right to 
institute and maintain suit, even though such plaintiff may 
be ignorant of the existence of the cause of action. 
See, also, Jones v. Johnson v. Pullen, 207 Neb. 706, 300 
N.W.2d 816 (1981); 77 S. McShane Co., Inc. v. Dominion 
Constr. Co. , 203 Neb. 318, 278 N.W.2d 596 (1979). 
Furthermore, we have held that one who signs an instrument 
without reading it, when he can read and has the opportunity to 
do so, cannot avoid the effect of his signature merely because he 
was not informed of the contents of the instrument. See, 
Erftmier v. Eickhoff, 210 Neb. 726, 316 N.W.2d 754 (1982); 
Commodity Traders, Inc. v. Palmer, 203 Neb. 667, 280 N.W.2d 
49 (1979). And in Lee v. Brodbeck, 196 Neb. 393, 397-98, 243 
N.W.2d 331, 334 (1976), we said: 
If the fraud or mistake ought to have been discovered, the 
statute will run from the time such discovery ought to have 
been made. Burchmore v. Byllesby & Co., 140 Neb. 603, 1 
N.W.2d 327 (1941). To avoid the statute of limitations for 
fraud, plaintiff must plead and prove the impediments to 
an earlier prosecution of the claim, all facts which relate to 
or explain the failure to prosecute, and when he first 
obtained knowledge of the fraud. Reed v. Barnes, 113 
Neb. 414, 203 N. W. 567 (1925). 
This Mangan has failed to do. The contract entered into 
between Landen and Mangan clearly recited what it was that 
Landen agreed to indemnify Mangan against. Paragraph 6 of 
the contract provides: “Landen does hereby indemnify Donald 
J. Mangan and Donna J. Mangan and Wilton C. Stibbs, Jr. and 
Barbara F. Stibbs against loss resulting on account of any Sam’s 
corporation liabilities on which said Mangans and Stibbs have 
given personal guarantees . . . .” (Emphasis supplied.) 
Mangan’s claim against Landen is that the agreement should 
have contained an additional paragraph similar to paragraph 6, 
in which Landen agreed to indemnify Mangan against loss 
resulting on account of any personal guarantees given by 
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Mangan on behalf of Northwest Real Estate Company. One 
with but minimal amount of education and the ability to read 
the English language could have discovered at once that the 
indemnity provision contained in the contract of March 6, 
1978, did not include an indemnity provision with regard to 
Northwest Real Estate Company. It is clear that the agreement 
only indemnified Mangan with regard to liabilities incurred in 
connection with Sam’s Corporation. Paragraph 5 of the 
contract specifically referred to Landen’s purchase of Mangan’s 
interest in Northwest Real Estate Company. Yet the very next 
paragraph makes no mention of Northwest Real Estate 
Company when setting out the indemnity agreement between 
the parties. How Mangan can therefore assert that he did not 
know, could not know, and could not discover that such 
promise of indemnity was not included in the contract is beyond 
the court’s comprehension. The cause of action, if any, 
occurred on the date of the execution of the agreement, March 
6, 1978, and any action filed more than 4 years thereafter was 
barred by the statute of limitations. For that reason the decision 
of the district court in sustaining the motion for summary 
judgment and dismissing the plaintiff’s petition is affirmed. 
AFFIRMED. 
CAPORALE, J., not participating. 


IN RE APPLICATION OF SANITARY AND IMPROVEMENT DISTRICT 
No. 65. 

SANITARY AND IMPROVEMENT DistRIcT No. 65 OF SARPY 
COUNTY, NEBRASKA, APPELLEE, V. MARY ANNE WEFSOETAL., 
APPELLANTS. 

365 N.W.2d 456 


Filed April 5, 1985. No. 84-079. 


1. Sanitary and Improvement Districts: Warrants: Equity: Appeal and Error. An 
application seeking an extension of time within which to retire warrants, filed 
pursuant to Neb. Rev. Stat. § 31-755 (Reissue 1984), is an equitable proceeding 
reviewed by the Nebraska Supreme Court de novo on the record. 
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2. Municipal Corporations: Words and Phrases. Although a municipal 
corporation is a body corporate and politic, not all bodies corporate and politic 
are municipal corporations. 

: . Inits strict and proper sense, a municipal corporation is a body 
corporate and politic constituted by the incorporation of the inhabitants of a city 
or town for the purposes of local government. 

4. Municipal Corporations: Sanitary and Improvement Districts: Words and 
Phrases. Bodies other than those within the strict and proper sense of the term 
“municipal corporations” are at times referred to as such for certain purposes; a 
sanitary and improvement district is a municipal corporation for the purposes of 
Neb. Rev. Stat. § 77-2201 (Reissue 1981). 


Appeal from the District Court for Sarpy County: GEORGE 
A. THOMPSON, Judge. Reversed and remanded with directions. 


Gary J. Nedved of Marti, Dalton, Bruckner, O’Gara & 
Keating, P.C., and E.W. Hollstein of Hollstein and Wefso, for 
appellants. 


Robert C. Doyle of Walsh, Walentine, Miles, Fullenkamp & 
O’ Toole, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Sanitary and Improvement District No. 65 of Sarpy County, 
Nebraska, applied, pursuant to the provisions of Neb. Rev. 
Stat. §§ 31-755 et seq. (Reissue 1984), for an extension of time 
within which to retire certain warrants it had issued and which, 
but for favorable action on the application, would become due 
and payable on April 22, 1983. The district court granted an 
extension to January 1, 1986, and certain of the warrant 
holders appeal. They assign as error that court’s failure (1) to 
increase the district’s tax levy and (2) to require that the district 
use particular funds to retire, in the order of registration, the 
outstanding warrants at issue. We reverse and remand with 
directions. 

The warrants involved were issued for capital outlays prior to 
July 10, 1976. They bore no maturity dates. Section 31-755 
provides in relevant part: 

Warrants issued prior to July 10, 1976, for capital outlays 
of the district shall become due and payable twelve 
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months after April 21, 1982 . . .; Provided, that such 
warrants need not be retired on such date. . . and shall not 
be in default if the district court of the county shall 
determine, upon application to it by the district, that the 
district does not have the funds to retire such warrants and 
either (1) the district is unable to sell its bonds in amount 
sufficient to retire such warrants, or (2) an unreasonably 
high tax levy, as compared to the levy on other similar 
property in the county, would be required in order to cover © 
the debt service requirements on bonds issued to retire 
such warrants. ... Upon making such determination the 
district court may make such orders concerning 
retirement of the warrants as it shall determine proper 
under the circumstances of the district including ordering 
an increase in the tax levy of the district to provide funds 
for warrant redemption, except that no court-ordered tax 
levy for redemption of warrants shall cause the total tax 
levy of the district to be unreasonably high as compared 
with the tax levy of other similar property in the county. 
Such warrants shall draw interest at such rate as fixed by 
the board of trustees or the administrator and endorsed on 
the warrants, from the date of presentation for payment 
and shall be redeemed and paid from the proceeds of 
special assessments or from the sale of the bonds issued 
and sold as provided in this section or from any other 
funds available for that purpose. Bonds to redeem such 
warrants shall be issued as soon as economically feasible 
and to the extent warrants are not redeemed from bond 
proceeds or other funds available for such purpose, the 
district shall make a tax levy to provide a sinking fund for 
warrant redemption, except that such obligation shall not 
require a total tax levy by the district which shall be 
unreasonably high as compared with the tax levy on other 
similar property in the county. 

This appears to be our first opportunity to review an 
application filed pursuant to the foregoing statute seeking to 
extend the time within which to retire warrants; accordingly, it is 
appropriate that before proceeding further we settle upon the 
scope of this court’s review. In S.[.D. No. 32 v. Continental 
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Western Corp., 215 Neb. 843, 343 N.W.2d 314 (1983), we held 
that an action to determine the nature and validity of warrants 
issued by a sanitary and improvement district was one at law. 
City of Omaha v. S.I.D. No. 287, 214 Neb. 371, 334 N.W.2d 
429 (1983), modified 214 Neb. 873, 334 N.W.2d 429, held that 
Neb. Rev. Stat. § 31-749 (Reissue 1978), granting the district 
court power to review assessments made by the board of a 
sanitary and improvement district “in a summary manner as in 
equity,” empowered both the district court and this court to 
review the matter de novo as in other equity actions. In 
Metropolitan Life Ins. Co. v. SID No. 222, 204 Neb. 350, 281 
N.W.2d 922 (1979), a case questioning the validity of certain 
special assessments made under the provisions of then § 31-755 
(Reissue 1978), this court conducted an equity review. 

The instant case does not involve the validity of the warrants 
as did S.J.D. No. 32, nor does it arise under statutory language 
directing an equity review as did City of Omaha. Although the 
issue here is different, and no prior decision of the board of the 
district is involved, the present case nonetheless arises out of the 
same statute as did Metropolitan Life Ins. Co. It arises under a 
statutory proceeding which empowers the district court, after 
making certain statutory findings, to either delay retirement of 
the warrants or to order steps resulting in their retirement. 
These species of relief operate to render the administration of 
justice moré complete than would be the case without them, 
and consequently sound in equity rather than in law. See 
Ricketts v. Lincoln Safe Deposit Co., 139 Neb. 318, 297 N.W. 
544 (1941) (observing that equitable modes of relief are not 
fixed and rigid). 

We therefore conclude that our review is equitable in nature 
and to be conducted de novo on the record in order that we may 
reach an independent conclusion as to what finding or findings 
are required under the pleadings and all the evidence, without 
reference to the conclusion reached in the district court, subject 
to certain other rules not relevant to this case. Burgess v. 
Omahawks Radio Control Org., ante p. 100, 362 N.W.2d 27 
(1985); Neb. Rev. Stat. § 25-1925 (Reissue 1979). 

The uncontroverted evidence, adduced from a specialist in 
sanitary and improvement district financing employed by the 
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fiscal agent for the district, established that the district covers 
the Meadows Subdivision, a residential area in Sarpy County, 
which was approximately 80 percent completed at the time of 
the subject hearing in 1983. The district’s tax base at that time 
was $14 million, having increased from a 1982 tax base of 
$11,800,000. There was substantial ongoing construction, and 
it was the witness’ opinion that all construction would begin by 
the summer of 1985 and that a full tax base of $20 million would 
be reached by 1986. 

The district’s levy at the time of the hearing of $1.06 per $100 
of taxable value made it the 21st highest levy of the 83 sanitary 
and improvement districts in the county. The tax levy in the 
other Sarpy County districts ranges from a high of $2.07 toa 
low of $0.02. The average levy for the 20 districts with higher 
levies is $1.36 per $100 of taxable value, or $0.30 higher than the 
district’s levy. The witness testified that a mill levy substantially 
higher than those of other districts produces an adverse effect 
on construction in the district with the higher levy. 

The district currently has bonds outstanding in the principal 
amount of $3,350,000. The debt service on these bonds is 
approximately $144,000 “for the next sixteen years.” The total 
principal value of all warrants outstanding is $3,800,000, and in 
the area of $5 million when accrued interest is added. Only 
so-called Type 1 warrants, having a principal value of 
$1,359,000, are the subject of this application for extension. 
Neither the rate of annual interest borne by the warrants nor the 
amount of accrued interest is disclosed by the record. However, 
according to the witness, the interest “is not paid” until the 
warrant is “called for payment.” The record does not tell us 
whether the interest “is not paid” because the district has 
elected not to do so or because the warrants so provide. 

The assets of the district consist of its tax base of $14 million, 
a bond sinking fund totaling approximately $675,000, and 
receivables from special assessments totaling approximately 
$800,000. 

Based on the district’s financial condition, it was the witness’ 
recommendation that the district not issue bonds in order to 
retire the Type ! warrants. First of all, the witness thought it 
would be difficult, if not impossible, to sell such bonds in light 
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of the district’s financial condition. If such bonds could be sold, 
the interest rate would have to be at least 13 percent, 3 percent 
above what a sanitary and improvement district with adequate 
financial resources would have to pay. 

Secondly, the witness estimated that bonds totaling 
$2,600,000, which figure includes selling costs, would have to 
be issued in order to retire the warrants involved. Based on a 
13-percent interest rate, this would require an additional tax 
levy of approximately $2.64. Added to the tax levy of $1.06 
already in existence, the district’s levy would be $3.70, far 
higher than the next highest levy of $2.07 in a comparable 
sanitary and improvement district. 

The warrant holders argue that since there are enough funds 
to pay off some of the earlier Type 1 warrants, the district 
should be ordered to retire those particular warrants. We agree. 

Neb. Rev. Stat. § 77-2201 (Reissue 1981) provides: “All 
warrants upon the State Treasurer, the treasurer of any county, 
city, school district or other municipal corporation shall be paid 
in the order of their presentation therefor.” 

Neb. Rev. Stat. § 31-705 (Reissue 1984) has always stated 
that a sanitary and improvement district “shall be a body 
corporate and politic.” It is clear that although a municipal 
corporation is a body corporate and politic, not all bodies 
corporate and politic are municipal corporations. In its strict 
and proper sense, a municipal corporation is a body corporate 
and politic constituted by the incorporation of the inhabitants 
of a city or town for the purposes of local government. 
McDowell vy. Rural Water Dist. No. 2, 204 Neb. 401, 282 
N.W.2d 594 (1979); Evans v. Metropolitan Utilities Dist., 187 
Neb. 261, 188 N.W.2d 851 (1971). Nonetheless, bodies other 
than those within the strict and proper sense of the term have 
been referred to as municipal corporations for certain 
purposes. Buras v. School Dist. No. 37, 190 Neb. 836, 212 
N.W.2d 632 (1973), refers to a school district as such; and Davis 
Management, Inc. v. Sanitary & Improvement Dist. No. 276, 
204 Neb. 316, 282 N.W.2d 576 (1979), and Hayes v. Sanitary & 
Improvement Dist. No. 194, 196 Neb. 653, 244 N.W.2d 505 
(1976), refer to sanitary and improvement districts as municipal 
corporations. We consider sanitary and improvement districts 
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aS municipal corporations for the purposes of § 77-2201. 

Neb. Rev. Stat. § 77-2206 (Reissue 1981) states’in pertinent 
part: “It shall be the duty of every treasurer to pay each 
registered warrant, in the order of its registration.” 

So far as the record reflects, the district is free to use the 
$800,000 in receivables from special assessments to retire as 
many of the Type 1 warrants which became due and payable on 
April 22, 1983, as such sum permits. We direct that such be 
done. 

We agree with the district, however, that it is not presently 
economically feasible to issue bonds to retire all of the warrants 
in question. We also conclude, however, that raising the tax levy 
by $0.30 per $100 of taxable valuation to establish a sinking 
fund to retire the remaining Type 1 warrants will not result in a 
tax levy “unreasonably high as compared with the tax levy on 
other similar property in the county.” The district’s levy will 
then be equal to the average of the levies of the 20 districts with 
levies higher than that of the district. We therefore direct that 
the district so raise its levy, establish such a sinking fund, and 
retire the remaining Type 1 warrants on a yearly basis 
commencing on April 22, 1986, in accordance with § 77-2206, 
until all of the subject warrants shall have been retired. 

Accordingly, we reverse the decree of the district court, 
remand the cause, and direct that a decree in accordance with 
this opinion be entered. 

REVERSED AND REMANDED WITH DIRECTIONS. 


IN RE ESTATE OF KYLE CASSELMAN, DECEASED. 
KYLA CASSELMAN AND EDGAR RUSSELL, APPELLANTS, V. JAMES 
CASSELMAN, APPELLEE. 
365 N.W.2d 805 


Filed April 5, 1985. No. 84-189. 


1. Courts: Judgments: Judicial Notice: Res Judicata. Where cases are interwoven 
and interdependent, and the controversy involved has already been considered 
and determined in a prior proceeding involving one of the parties now before the 


654 219 NEBRASKA REPORTS 


court, the court has aright to examine its own records and take judicial notice of 
its own proceedings and judgment in the prior action. 

2. Decedents’ Estates: Wills: Notice. Formal proceedings under the Nebraska 
Probate Code, Neb. Rev. Stat. §§ 30-2201 et seq. (Reissue 1979), are those 
Sonduricy before a judge, with notice to interested persons. 

. Informal proceedings under the Nebraska Probate 
Code, Neb. Rev. Stat. §§ 30-2201 et seq. (Reissue 1979), are those conducted 
without notice to interested persons by an officer of the court acting as a 
registrar for probate of a will or appointment of a personal representative. 

4. Decedents’ Estates: Wills: Appeal and Error. In appeals from the appointment 
of personal representatives in probate cases, the district court reviews the matter 
under Neb. Rev. Stat. §§ 24-541.01 et seq. (Cum. Supp. 1982), and this court 
reviews the matter under Neb. Rev. Stat. § 25-1911 (Reissue 1979); both such 
reviews being for error appearing on the record. 

5. Decedents’ Estates: Wills: Notice. Notice of a formal hearing under the 
Nebraska Probate Code, Neb. Rev. Stat. §§ 30-2201 et seq. (Reissue 1979), must 
be given to all interested persons unless these persons waive notice. 


Appeal from the District Court for Scotts Bluff County: 


RoseErRT O. HipPe, Judge. Affirmed in part, and in part reversed 
and remanded with directions. 


James M. Carney of Atkins, Ferguson, Zimmerman, 
Carney & Law, for appellants. 


Clark G. Nichols of Winner, Nichols, Douglas and Kelly, for 
appellee. 


KriIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


GRANT, J. 

This is the second appearance of this case before this court. 
The first was In re Estate of Casselman, ante p. 516, 364 
N.W.2d 27 (1985) (Casselman I). In that case we held that the 
purported codicil to Kyle Casselman’s will was invalid, and, asa 
result, Kyle’s son, James, remained a devisee under the will 
itself, which was valid. Other devisees under the will were 
Dawna (sometimes Donna) Filbey, now Dawna Casselman (a 
daughter), Kyla Casselman (a daughter), and Harold Clark. 
Two other daughters were specifically disinherited in the will. 
The instant appeal (Casselman ID is from the district court’s 
affirmance of an order of the county court refusing to appoint 
Kyla Casselman and Edgar Russell, both named in the will as 
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coexecutors, to the position of personal representatives, and an 
order of the county court appointing to that position Harry R. 
Meister, a stranger to the will and not related to the testator but 
nominated by James Casselman. 

We first observe that, as appellee states, the record in this 
proceeding is “scanty.” Appellee suggests that, since we review 
only errors appearing on the record, our review in this matter is 
limited. We note that 

where cases are interwoven and interdependent and the 
controversy involved has already been considered and 
determined in a prior proceeding involving one of the 
parties now before the court, the court has a right to 
examine its own records and take judicial notice of its own 
proceedings and judgment in the prior action. 
Peterson v. The Nebraska Nat. Gas Co., 204 Neb. 136, 138, 281 
N.W.2d 525, 527 (1979); Cedars Corp. v. Sun Valley 
Development Co., 213 Neb. 622, 330 N.W.2d 900 (1983). We 
therefore take judicial notice of the record in Casselman I. 

As many of the facts are set forth in Casselman I, we need 
only recite the additional facts relevant to this particular 
appeal. Kyla Casselman (Kyla) and Edgar Russell (Edgar), 
appellants herein, were nominated as coexecutors in Kyle’s will. 
On July 20, 1982, Kyla filed an amended petition for formal 
probate of Kyle’s will and codicil and for the appointment as 
personal representatives of the persons nominated in the will as 
coexecutors. This amended petition complied fully with the 
requirements of Neb. Rev. Stat. § 30-2426 (Reissue 1979). In 
accordance with the provisions of Neb. Rev. Stat. § 30-2427 
(Reissue 1979), the county court set a hearing on the amended 
petition for August 12, 1982. Proper notice was given to all 
parties of the hearing, as required by Neb. Rev. Stat. § 30-2220 
(Reissue 1979). On August 11, 1982, Daniele Casselman, a 
minor daughter of Kyle, appearing through her mother, filed 
her objection to the will and codicil. 

On August 12, 1982, the date set for hearing on the amended 
formal petition, the record does not show that any hearing was 
held, nor was any order of continuance as to the date of trial 
entered. Instead, on that day, Kyla and Edgar filed an 
“Application for Appointment of Special Administrator in 
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Informal Proceeding.” 

By definition set out in Neb. Rev. Stat. § 30-2209(1) (Reissue 
1979), an “application” means “a written request to the 
registrar for an order of informal probate or appointment 
under part 3 of Article 24 [Neb. Rev. Stat. §§ 30-2414 to 
30-2424 (Reissue 1979)].” Pursuant to Neb. Rev. Stat. 
§ 30-2457(1) (Reissue 1979), a special administrator may be 
appointed “informally by the registrar on the application of 
any interested party when necessary to protect the estate of a 
decedent prior to the appointment of a general personal 
representative ... .” Accordingly, the county judge appointed 
Kyla and Edgar as special administrators and issued letters of 
special administration to them. As stated, this appointment was 
done in an informal proceeding. No notice was given to 
anyone. It is obvious that this informal proceeding took place 
while a formal hearing was pending. (The statutory difference 
between formal and informal proceedings is determined by the 
definitions of the respective terms in subsections (16) and (20) 
of § 30-2209; i.e., formal proceedings are “those conducted 
before a judge with notice to interested persons,” while 
informal proceedings are “those conducted without notice to 
interested persons by an officer of the court acting as a registrar 
for probate of a will or appointment of a_ personal 
representative.”) 

This overall procedural approach is contemplated by the 
Nebraska Probate Code (with exceptions hereinafter noted) in 
Neb. Rev. Stat. § 30-2407 (Reissue 1979), which states in 
subsection (1) that “each proceeding before the court or 
registrar is independent of any other proceeding involving the 
same estate.” We note, however, that Neb. Rev. Stat. § 30-2425 
(Reissue 1979) provides in part: “During the pendency of a 
formal testacy proceeding, the registrar shall not act upon any 
application . . . for informal appointment of a personal 
representative of the decedent.” A personal representative 
includes a special administrator. See § 30-2209(33). In this case 
the special administrators were appointed in an informal 
proceeding. The informal appointment took place on the day a 
formal hearing was set, and, as a result, apparently all 
interested parties had notice that some hearing was to occur on 
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that date; and the appointed special administrators served from 
August 12, 1982, to October 3, 1983, without challenge. The 
relevancy of the actions of the special administrators to the 
present proceedings is only that those actions became the basis 
of the county court’s refusal to appoint Kyla and Edgar as the 
regular personal representatives, as discussed below. 

As stated, the county court did appoint Kyla and Edgar as 
“Special Administrators” on August 12, 1982. On August 23, 
1983, Kyla and Edgar filed their “Application for Appointment 
of Co-Personal Representatives.” By the use of the word 
“application” rather than the word “petition,” and from the 
wording of the document, this filing appeared to seek an 
informal proceeding on the requested appointment. No notice 
is shown to have been given, nor was any hearing date requested 
or set. On October 3, 1983, in the county court, James 
Casselman filed his objection to the appointment of Kyla and 
Edgar and asked for the appointment of Harry R. Meister. 
Again, no hearing date was requested or set. The attorney for 
James certified that on that same date a copy of the objection 
was sent to “the attorney for the opposing party.” 

The record shows no further court orders or notices 
concerning a hearing on the application of Kyla and Edgar to be 
appointed as personal representatives, nor on the objection of 
James nor James’ request that Harry R. Meister be appointed. 

On October 3, 1983, the same day James’ pleading was filed, 
a hearing was held before the county judge. At the hearing 
James was present with counsel; Kyla and Edgar were present 
with counsel; and Daniele was present by counsel. No other 
interested persons or counsel for such persons were shown to be 
present. The trial judge of the county court stated at the 
beginning of the hearing that the matters before the court were 
the “petition for the appointment of the personal 
representatives . . . . We have also an objection to the 
appointment of the nominated individuals . . . .” The hearing 
then ensued. Three witnesses were called. Accounting reports 
of the activities of the appointed special administrators were 
received in evidence. These reports represented six of the seven 
exhibits received at the hearing and covered the periods from 
April 10 to August 12, 1982; August 12, 1982, to March 8, 1983; 
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March 8 to March 23, 1983; April 10, 1982, to August 12, 1983; 
March 16 to September 8, 1983; and August 12, 1982, to 
February 28, 1983. The seventh exhibit was a group of 34 
carbons reflecting checks written by the special administrators 
and sent to James Casselman, so he “was able to know what 
was going on.” The carbons did afford a way to determine 
“what was going on” if unfolded and held up to a mirror for 
reading. 

Based on the evidence presented at that hearing as to the 
activities of the special administrators, the county court found 
that “Kyla Casselman and Edgar Russel [sic] are not suitable 
persons to act as personal representatives of the estate.” The 
county court then appointed Harry R. Meister. 

Kyla and Edgar timely appealed from the county court to the 
district court, alleging that the county court erred in refusing to 
appoint them as personal representatives and in appointing 
Harry R. Meister. The district court reviewed the case for error 
appearing on the record, as provided in Neb. Rev. Stat. 
§ 24-541.06 (Cum. Supp. 1982) (now amended in Cum. Supp. 
1984, effective July 1, 1985), and affirmed the judgment of the 
county court. Kyla and Edgar appeal to this court, alleging as 
error that the district court failed “to find that the County 
Court had not proceeded according to the provisions of [Neb. 
Rev. Stat. § 30-2412 (Reissue 1979)] of the Nebraska Probate 
Code in appointing Harry Meister as personal representative.” 
We affirm in part and reverse in part. 

In their brief appellants contend that § 30-2412 controls the 
appointment of personal representatives in estate matters in 
Nebraska. It is true that § 30-2412 sets out the priorities among 
various persons seeking appointment as a_ personal 
representative, but it is not accurate to say that the statute 
controls all aspects of appointing personal representatives. 
Neb. Rev. Stat. § 30-2438 (Reissue 1979) describes the 
procedures necessary in “Formal proceedings concerning 
appointment of personal representative.” Section 30-2426 
concerns “Formal testacy or appointment proceedings; 
petition; contents.” Both §§ 30-2438 and 30-2426 refer back to 
§ 30-2414, which latter statute controls informal appointment 
proceedings. Appeals from all these proceedings are now 
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governed by Neb. Rev. Stat. § 30-1601 (Cum. Supp. 1984), 
effective August 30, 1981, which provides, “In all matters 
arising under the Nebraska Probate Code, appeals shall be 
allowed as provided in sections 24-541.01 to 24-541.10 and 
24-551.” It must be noted that those sections apply only to 
appeals from county court to district court. 

With regard to the appeal to this court from the district 
court, the Nebraska Probate Code has departed from the 
Uniform Probate Code and does not set out the provisions of 
Unif. Prob. Code § 1-308, 8 U.L.A. 42 (1983), which is the 
uniform code’s equivalent of Nebraska’s Neb. Rev. Stat. 
§ 30-2217 (Reissue 1979). Instead of the Uniform Probate 
Code’s provisions concerning appeals to a state’s highest 
appellate court, § 30-2217 states, “Appellate review under this 
code shall be governed by Chapter 30, article 16,” which now 
consists only of § 30-1601, and only provides that appeals are to 
be conducted as set out in Neb. Rev. Stat. §§ 24-541.01 to 
24-541.10 (Cum. Supp. 1982) and § 24-551 (Reissue 1979). The 
Nebraska Probate Code, therefore, does not set out the 
procedures governing appeals to this court from the district 
court. In those circumstances the general rule as to the standard 
of review is set out in Neb. Rev. Stat. § 25-1911 (Reissue 1979), 
which provides for appellate review “for errors appearing on 
the record” in cases such as this involving the appointment of a 
personal representative by the county court. 

Our review of the record presented to us leads us to the 
conclusion that there is no error in the county court’s finding 
that Kyla and Edgar were not suitable to act as personal 
representatives of the estate of Kyle Casselman. The accounting 
reports of the activities of Kyla and Edgar, while acting as 
special administrators, show clearly that their fiduciary 
position was thoroughly abused. The reports are confusing and 
overlapping, and show questionable items of expense, 
including donations to churches and disbursements to Kyla for 
personal needs. As set out above, requests for information 
made by another devisee were responded to by forwarding 
carbons, which by the nature of retained carbons were 
transposed so that they were unreadable unless held in front of 
a mirror. The actions of Kyla and Edgar as special 
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administrators were such that they were disqualified from 
having any priority to be appointed as personal representatives, 
even though nominated in the decedent’s will to be coexecutors. 
See § 30-2414. 

With regard to the appointment of Harry R. Meister, a 
different situation is presented. Kyla, Edgar, James, and 
Daniele all took part in the hearing of October 3, 1983, in the 
county court. There are, however, other devisees affected by the 
appointment of a personal representative of Kyle Casselman’s 
estate. Dawna Casselman and Harold Clark were named as 
devisees. Those devisees had no notice of the October 3, 1983, 
hearing, although they had been notified of the filing of the 
formal petition on July 20, 1982, and had been notified of a 
hearing to be held on that petition on August 12, 1982. Such 
notice, however, could not operate to serve as notice of a 
contested hearing on October 3, 1983, particularly when the 
requested appointment of Harry R. Meister was filed on the 
same day. 

Harry R. Meister, as nominee of James, a deviSee, has 
certain priorities as set out in Neb. Rev. Stat. § 30-2412 
(Reissue 1979). Other devisees have the same priority, and those 
devisees are entitled to notice of the hearing to appoint a 
personal representative. That notice, as required by § 30-2220, 
was not given. The case, therefore, must be remanded to the 
district court with directions to return the case to the county 
court for a hearing on the question of who shall be appointed 
the personal representative of Kyle Casselman’s estate. 

That part of the order of the county court refusing to appoint 
as personal representatives the persons named in the will is 
affirmed. A further hearing shall be held on the appointment of 
Harry R. Meister as personal representative, and proper notice 
of such hearing shall be given to all interested persons. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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CIRCLE 76 FERTILIZER, INC., A NEBRASKA CORPORATION, 
APPELLANT, V. DALE E. NELSEN, ALSO KNOWN AS DALE NELSON, 
ET AL., APPELLEES, M1D-STATE CO-OP, INC., A NEBRASKA 
CORPORATION, APPELLANT, FIRST NATIONAL BANK OF HOLDREGE, 
INTER VENOR-APPELLEE. 

365 N.W.2d 460 


Filed April 5, 1985. No. 84-343. 


1. Estoppel. The elements necessary to establish equitable estoppel are, as to the 
party estopped, (1) conduct which amounts to a false representation or 
concealment of material facts, or, at least, which is calculated to convey the 
impression that the facts are otherwise than, and inconsistent with, those which 
the party subsequently attempts to assert; (2) the intention, or at least the 
expectation, that such conduct shall be acted upon by, or influence, the other 
party or other persons; (3) knowledge, actual or constructive, of the real facts; as 
to the other party, (4) lack of knowledge and of means of knowledge of the truth 
as to the facts in question; (5) reliance, in good faith, upon the conduct or 
statements of the party to be estopped; and (6) action or inaction based thereon 
of such a character as to change the position or status of the party claiming the 
estoppel, to his injury, detriment, or prejudice. 

2. Banks and Banking: Fraud: Liability: Estoppel. As a general rule, where a bank 
has given an honest opinion as to the financial worth and standing of a third 
party as to whether the third party was entitled to credit, based on information 
known to the bank, the mere fact that the bank was mistaken in its opinion 
would not make it liable for fraud and deceit. The positive assertion of fact, and 
not the mere expression of an opinion, is necessary to constitute an estoppel. 

3. Pleadings. The purpose of pleadings is to frame the issues upon which a cause is 
to be tried, and the issues will be limited to those pleaded. 

4. Prejudgment Interest. 1f no reasonable controversy exists as to a party’s right to 
recover or as to the amount of such recovery, the claim is generally considered to 
be liquidated and prejudgment interest should be allowed. 


Appeal from the District Court for Rock County: EpwarD 
E. HANNON, Judge. Affirmed. 


Steven O. Stumpff, for appellant Circle 76 Fertilizer. 


Brad Roth of Black & Sennett, for appellant Mid-State 
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HASTINGS, J. 

This case deals with the relative priority of a security interest 
held by the State Bank of Scotia under Neb. U.C.C. § 9-312 
(Reissue 1980), a fertilizer lien claimed by the plaintiff, Circle 
76 Fertilizer, Inc., under Neb. Rev. Stat. §§ 52-1101 et seq. 
(Reissue 1984), and a petroleum products lien claimed by 
Mid-State Co-op, Inc., under Neb. Rev. Stat. §§ 52-901 et seq. 
(Reissue 1984), with preference alleged as to crops in possession 
under Neb. U.C.C. § 9-310 (Reissue 1980). These conflicting 
claims arose, during the year 1981, over money advanced by 
each party to and crops grown by farmers by the name of Dale 
and Geraldine Nelsen. 

The case arose as a suit for money judgment by Circle 76 
against the Nelsens for failure to pay a promissory note held by 
Circle 76 for fertilizer and labor in applying the fertilizer. Circle 
76 applied fertilizer through the first week in August 1981 to the 
Nelsens’ land. Circle 76 claimed it agreed to carry the Nelsens’ 
fertilizer and chemical bill until harvest, based on 
representations made by the bank that the Nelsens were 
financially secure. 

Circle 76 sought judgment in its favor for $85,592.64, 
claiming that any security interest held by the defendant bank 
was subordinate on the grounds of equitable estoppel. Circle 76 
also sought priority over Mid-State, which had filed a 
petroleum products lien against the Nelsens’ corn crop on 
December 2, 1981. Circle 76 also claimed priority against C. 
Walter and Elaine McGuire, the lessors of the Nelsens’ land, 
and the McGuires’ intervenor, First National Bank of 
Holdrege. However, the interests of these last two defendants 
are not represented in this appeal. 

The State Bank of Scotia cross-claimed, alleging it had 
priority over the crops in question by virtue of its perfected 
security interest held against all the Nelsens’ property, including 
their crops. The bank had advanced funds to the Nelsens on 
June 19, 1980, and had filed its financing statement and 
security agreement on July 10, 1980. The financing statement 
included an after-acquired property clause, a description of the 
collateral, and a description of the land on which the crops were 
to be grown. The Nelsens’ line of credit was renewed by the 
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bank on December 20, 1982. The bank sought priority over all 
other liens, judgment against the Nelsens, and recovery of the 
value of the corn delivered to and sold by defendants Mid-State 
and McGuires, which was subject to the bank’s security 
" agreement. 

Mid-State cross-claimed, seeking priority for its petroleum 
products lien and the right to keep the proceeds from the corn 
sold by it and credited against the Nelsens’ debt. It also sought a 
deficiency judgment from the remainder of the Nelsens’ debt. It 
argued its priority was established either under § 9-312(2) or 
§ 9-310. 

Section 9-312(2) allows a perfected security interest in crops 
to have priority over a previous security interest if new value (1) 
was given the debtor to produce new crops during the 
production season and (2) not given more than 3 months before 
the crops became growing crops, provided the earlier security 
interest secured obligations due more than 6 months before the 
crops became growing crops. 

On the other hand, § 9-310 would allow a statutory 
lienholder in possession of the collateral to have priority over a 
prior security interest where the lienholder had provided 
materials or services which enhance the value of the collateral. 
The only exception is where the statute establishing the lien 
specifically denies such priority. 

Finally, Mid-State argued for the first time on rebuttal that 
the bank’s security agreement did not clearly show that the corn 
held by Mid-State was subject to the bank’s security interest, 
since the legal description of Section 11 of the Nelsens’ land in 
the security agreement was different from the Section 11 
description listed in Mid-State’s lien. 

The district court found that Circle 76 had no valid lien on 
the Nelsens’ 1981 corn crop for failure to comply with the 
statutory requirements creating such a lien. See §§ 52-1101 et 
seq. Section 52-1103 requires the lien to be filed within 60 days 
after the last product was furnished or the last labor performed. 
Even if the court employed a liberal construction which would 
allow the lien to be filed either 60 days before or after the last 
delivery of goods or labor, the lien filed by Circle 76 on May 7, 
1981, would not be within these statutory limits. Since the last 
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fertilizer was supplied on around August 1, 1981, the filing was 
still more than 60 days prior to that date. 

Second, the court found that Circle 76 failed to establish the 
representations of the Nelsens’ financial stability made by the 
bank were so materially false as to require the application of 
equitable estoppel. 

The court found that Mid-State’s petroleum products lien 
did not have priority under § 9-312(2), since the court refused 
to substitute the word “lien” for “security interest” within the 
meaning of § 9-312(2). The section was simply inapplicable. 
With respect to the applicability of § 9-310, the court 
apparently found it inapplicable either because (1) the lien was 
not properly foreclosed under § 52-903, and thus invalid, or (2) 
the court did not find the lienholder to be in possession of the 
collateral as required by that section. 

The court dismissed Mid-State’s contention that the bank’s 
security interest and Mid-State’s lien did not cover the same 
crops, since Mid-State failed to raise the issue in its pleadings. It 
only arose after the close of each claimant’s case in chief. 

The court found that the bank had a perfected security 
agreement which granted it priority over all other purported 
liens on the Nelsens’ 1981 corn crop. It found the amount of the 
security interest to be $143,750, plus 12.5 percent annual 
interest from December 20, 1982, the date the Nelsens’ line of 
credit was renewed. It ordered all amounts held by the clerk of 
the district court for the case credited against this amount. 

The court awarded judgment to the bank against Mid-State 
for the corn it received, plus prejudgment interest from the date 
Mid-State recorded a transfer of the corn. The bank was also 
granted judgment and interest thereon against defendants 
McGuire for corn received by them. The court awarded Circle 
76 a judgment against the Nelsens for $78,653.18. Mid-State 
was awarded a judgment of $53,308.86, plus interest from 
January 21, 1982. Motions for new trial were denied, and this 
appeal followed. 

Circle 76 assigns as error the district court’s denial to grant it 
relief based on equitable estoppel. 

Mid-State assigns as error the district court’s (1) finding that 
’ the State Bank of Scotia had sustained its burden of showing 
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the crops received by Mid-State Co-op, Inc., were subject to the 
bank’s security interest; (2) finding that the bank’s security 
interest had priority over Mid-State’s petroleum products lien; 
and (3) granting prejudgment interest on the award made to the 
bank from Mid-State Co-op, Inc. 
With respect to the estoppel issue raised by Circle 76, in 
Nebraska there are six elements which must be present to 
establish equitable estoppel. They are as follows: 
[A]s to the party estopped, (1) conduct which amounts to 
a false representation or concealment of material facts, or, 
at least, which is calculated to convey the impression that 
the facts are otherwise than, and inconsistent with, those 
which the party subsequently attempts to assert; (2) the 
intention, or at least the expectation, that such conduct 
shall be acted upon by, or influence, the other party or 
other persons; and (3) knowledge, actual or constructive, 
of the real facts; as to the other party, (4) lack of 
knowledge and of means of knowledge of the truth as to 
the facts in question; (5) reliance, in good faith, upon the 
conduct or statements of the party to be estopped; and (6) 
action or inaction based thereon of such a character as to 
change the position or status of the party claiming the 
estoppel, to his injury, detriment, or prejudice. 

Cillessen Constr. v. Scotts Bluff Co. Hous. Auth. , 217 Neb. 39, 

43, 348 N.W.2d 418, 421 (1984); Kohlbeck v. City of Omaha, 

211 Neb. 372, 318 N.W.2d 742 (1982). 

These elements must be established by clear and convincing 
evidence. See Five Points Bank v. Scoular-Bishop Grain Co., 
217 Neb. 677, 350 N.W.2d 549 (1984). 

In the present case there was simply no sufficient showing 
that the behavior of the State Bank of Scotia amounted to a 
false representation or concealment of material facts. The 
’ testimony revealed that the bank’s officer made only general 
statements to Circle 76 or its representatives about Dale 
Nelsen’s financial stability. The bank felt Nelsen had the 
capabilities and machinery to meet his fertilizer debt. It 
produced a property statement-.of Nelsen’s assets and liabilities 
as of January 19, 1981, which accurately reflected the collateral 
subject to the bank’s security agreement. 
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The bank informed Circle 76 that the bill for the Nelsens’ 
1980 fertilizer costs would be settled as soon as that corn crop 
was sold. There was no clear evidence the bank represented to 
Circle 76 that it would subordinate its interest to assure Circle 
76 would have a first lien on Nelsen’s 1981 corn crop. At most, 
it gave its opinion that Nelsen was relatively secure. 

Such an opinion is not without support on the record. Nelsen 
had been a customer of the bank since 1977, was doing custom 
farming in addition to the farming he was doing on his own, 
and he had, to the best of the belief of the bank, land in 
Minnesota on which he was drawing payments. The bank had 
no way of knowing that Nelsen’s crop would be flooded out in 
1981, that 1,170 acres would be planted but only 921 acres 
harvested, and that irrigated corn would produce only 50 to 60 
bushels per acre. ; 

The bank’s opinion, in and of itself, is insufficient to invoke 
equitable estoppel. This situation is analogous to the one 
presented in Albion Milling Co. v. First Nat. Bank of Weeping 
Water, 64 Neb. 116, 89 N.W. 638 (1902), where the plaintiff 
creditor charged the debtor’s bank with fraud for 
misrepresenting the debtor’s ability to pay his bills. 

The court refused to hold the bank liable, saying that where 
the bank gave an honest opinion as to the financial worth and 
standing of a third party as to whether the third party was 
entitled to credit, based on information known to the bank, the 
mere fact that the bank was mistaken in its opinion would not 
make it liable for fraud or deceit. The positive assertion of fact, 
and not the mere expression of an opinion, is necessary to 
constitute an estoppel. 7a/bott v. City of Lyons, 171 Neb. 186, 
105 N.W.2d 918 (1960). 

Further, Circle 76 did not lack the knowledge or means of 
knowledge of the truth as to the facts in question. The company 
manager had checked the Rock County Courthouse files 
against Nelsen before delivering the fertilizer. He knew the 
bank had an outstanding security interest against Nelsen’s 
property. Further, Circle 76’s bank had access to the same 
records as the State Bank of Scotia for purposes of ascertaining 
Nelsen’s creditworthiness. 

Reviewing the record as a whole, Circle 76 was not in a 


CIRCLE 76 FERTILIZER v. NELSEN 667 
Cite as 219 Neb. 661 


position of total reliance upon the bank’s representations 
sufficient to find estoppel. Its assignment of error is without 
merit. 

With respect to the first claim advanced by Mid-State, the 
district court was correct in refusing to consider whether the 
bank’s security interest and Mid-State’s lien covered the same 
land. That there may have been a variance in the land 
description was never raised in the pleadings. 

The purpose of pleadings is to frame the issues upon which a 
cause is to be tried. Bashus v. Turner, 218 Neb. 17, 352 N.W.2d 
161 (1984). The issues in a given case will be limited to those 
which are pleaded. Omaha Fish & Wildlife v. Community 
Refuse, 213 Neb. 234, 329 N.W.2d 335 (1983). 

The failure of Mid-State to raise the variance in the 
description of Section 11 of Nelsen’s land in the bank’s security 
agreement and its own lien amounts to an admittance that the 
land in question was the same in both documents. See Dinkel v. 
Hagedorn, 156 Neb. 419, 56 N.W.2d 464 (1953). 

The bank’s burden in this case was to prove each element of 
its case which was not expressly or impliedly admitted by the 
defendant Mid-State. Associates Finance Co. v. Teske, 190 
Neb. 747, 212 N.W.2d 572 (1973). There was no need for the 
bank to establish the land covered by its security agreement, 
since no conflict in this regard was raised in the pleadings. The 
bank met its other burden of proof by establishing it had a 
perfected security agreement, Neb. U.C.C. §§ 9-302 to 9-306 
(Reissue 1980), covering the collateral in question, Neb. U.C.C. 
§ 9-203 (Reissue 1980), which was timely filed. 

Mid-State next questions the priority of the bank’s security 
interest over its petroleum products lien. Evidence disclosed 
that the bank perfected its security interest by filing a financing 
statement and security agreement on July 10, 1980, with the 
Rock County clerk’s office, and with the Nebraska Public 
Service Commission on November 19, 1980. The agreement 
described the collateral as “[aJll farm products including but 
not limited to . . . crops . . . now owned or her after [sic] 
acquired,” and described the land on which the secured crops 
were to be grown. It was signed by Dale Nelsen. 

The security interest was taken to secure a loan made to the 
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Nelsens in the amount of $118,225.34 on June 19, 1980. By 
January 1, 1981, the Nelsens’ indebtedness to the bank rose to . 
$124,725.34, and by December 1, 1981, the Nelsens owed 
$131,250 as the result of new advances. 

Mid-State’s petroleum products lien was filed on December 
2, 1981, for nonpayment. of petroleum products. Corn from 
Nelsen was delivered to Mid-State for storage in the month 
preceding the filing of the lien. Around Christmas 1981, Nelsen 
and Mid-State had an oral agreement for Mid-State to purchase 
Nelsen’s corn and credit his account. However, the actual 
transfer did not occur until January 7, 1982, and thus the 
petroleum products lien was not foreclosed until that time. 

In considering the applicability of the U.C.C. in this case, 
Mid-State argues that either § 9-312(2) or § 9-310 applies. 

Section 9-312(2), as explained infra, is inapplicable because it 
deals with the relative priority of competing security interests in 
crops and not the priority between a security interest and a 
statutory lien. Neb. U.C.C. § 9-104(c) (Reissue 1980) provides 
that the U.C.C. is inapplicable to liens except as provided in 
§ 9-310. That § 9-310 applies in some cases where a lienholder is 
in possession of collateral does not automatically trigger the 
code’s application in situations other than that defined in 
§ 9-310. This first argument is without merit. 

Section 9-310 provides: 

When a person in the ordinary course of his business 
furnishes services or materials with respect to goods 
subject to a security interest, a lien upon goods in the 
possession of such person given by statute or rule of law 
for such materials or services takes priority over a 
perfected security interest unless the lien is statutory and 
the statute expressly provides otherwise. 

Comment 1 to § 9-310 says the liens in question are those 
which improve or enhance the value of the collateral. 

If the statute creating the lien is silent, even though it has 
been construed by decision to make the lien subordinate, this 
section provides a rule of interpretation that the lien should take 
priority over the security interest. § 9-310, comment 2; Mousel 
v. Daringer, 190 Neb. 77, 206 N.W.2d 579 (1973). 

Mid-State claims that its petroleum products lien falls within 
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the purview of § 9-310 because it provided services and 
materials to Nelsen which enhanced the value of the collateral 
and it is a lienor in possession. However, for § 9-310 to apply, it 
must be determined if Mid-State met all the requirements of 
§§ 52-901 et seq. to create a valid petroleum products lien. 

Section 52-902 requires a provider of products to file his lien 
within 6 months after furnishing the fuel or lubricants. Section 
52-903 requires that proceedings to foreclose such a lien shall be 
instituted within 30 days after the filing of the lien. 

Here, the lien was filed on December 2, 1981, but not 
foreclosed until January 7, 1982. While there was an oral 
agreement to do so around Christmas, the fact remains that no 
formal transaction took place within the 30 days’ statutory 
period. As the lien was not foreclosed on time, it was not a valid 
lien within the meaning of § 9-310, and this section does not 
apply. 

As Mid-State’s lien was not superior to the bank’s security 
interest, the district court did not err in granting the bank 
priority status. 

Finally, Mid-State challenges the district court’s award of 
prejudgment interest on the corn proceeds held by Mid-State. 
The general rule governing prejudgment interest is that 
“ “prejudgment interest may be recovered on claims that are 
liquidated. A claim is liquidated if the evidence furnishes data 
which, if believed, makes it possible to compute the amount 
with exactness, without reliance upon opinion or discretion. . . 
” ” Land Paving Co. v. D. A. Constr. Co., 215 Neb. 406, 407, 
338 N.W.2d 779, 780 (1983). 

“« “Where a reasonable controversy exists as to the plaintiff's 
right to recover or as to the amount of such recovery, the claim 
is generally considered to be unliquidated and prejudgment 
interest is not allowed. [Citation omitted.]’ ” Land Paving Co., 
supra at 407, 338 N.W.2d at 780; Classen v. Becton, Dickinson 
& Co., 214 Neb. 543, 334 N.W.2d 644 (1983); Slusarski vy. 
American Confinement Sys., 218 Neb. 576, 357 N.W.2d 450 
(1984). 

In the present case the district court awarded judgment to the 
State Bank of Scotia in the amount of $143,750, the amount of 
the Nelsens’ outstanding debt at the time their credit was 
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renewed on December 20, 1982. There is no doubt the bank’s 
claim was liquidated. Neither is there a reasonable controversy 
over the bank’s right to recover this amount. The debt was due 
and it was the only claimant with a valid security interest 
covering all of the Nelsens’ property. The evidence was also 
clear that Mid-State held corn from the Nelsens worth 
$34,412.50, which was subject to the bank’s security interest. 

The trial court allowed the bank to recover principal in the 
amount of $34,412.50 and interest of $8,023.73, dated from the 
day of transfer of the corn to Mid-State, January 7, 1982. 
Although we have some question as to whether the court 
applied the correct interest rate, it was within both the statutory 
limitations and the provisions of the written instrument, and 
the bank claimed no error as to that amount. Accordingly, we 
will not disturb that finding. 

The judgment of the district court was correct and is 
affirmed. 

AFFIRMED. 
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Child Support: Modification of Decree: Equity. Where the failure to pay child 
support is the result of intentional conduct, an application for modification may 
be denied on the basis of the equitable doctrine of clean hands. 


Appeal from the District Court for Madison County: 
RICHARD P. GARDEN, Judge. Affirmed. 
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BOSLAUGH, J. 

The respondent, Donald R. Voichoskie, appeals from the 
order of the district court denying his application for 
modification of a decree of dissolution dated December 31, 
1981, insofar as it pertains to child support. 

In Voichoskie v. Voichoskie, 215 Neb. 775, 340 N.W.2d 442 
(1983), the district court dismissed the application upon a 
showing that the respondent was delinquent in his child support 
payments. We remanded the case for a hearing on the merits, 
stating at 779, 340 N.W.2d at 445, “If the evidence shows that 
the petitioner is able to pay the arrearage or is unable to pay 
through some intentional conduct on his part, the doctrine of 
clean hands may be invoked to bar his claim for relief.” 

After an evidentiary hearing on June 22, 1984, the trial court 
denied the respondent’s application for modification. The 
respondent appeals from that order. 

The parties have four children who are between the ages of 2 
and 11. The decree of dissolution awarded custody of the 
children to the petitioner, Cynthia K. Voichoskie, and ordered 
the respondent to pay child support at the rate of $500 per 
month until further order of the court or until the children 
reached the age of majority, or became emancipated, married, 
or deceased. 

At the time of the divorce respondent was employed and had 
an income of $370 per week. A history of respondent’s unsteady 
employment prior to his application to modify the decree on 
January 11, 1983, is contained in this court’s earlier opinion. At 
that time the respondent was delinquent in child support 
payments in the amount of $3,230.98. 

The record from the June 22, 1984, hearing indicates that in 
the first 3 months of 1982 respondent made one payment of 
$200 and two payments of $250 each for child support. In April 
of 1982 respondent paid a total of $700. Thereafter, 
respondent’s employer was ordered to withhold $275 per pay 
period, totaling $550 per month, to be applied to child support. 
The last such payment was made in September 1982, when the 
respondent was fired by that employer. 

In October 1982 respondent was employed at a rate of $220 
per week for 6 weeks. Respondent made no child support 
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payments during this time, nor did he make any other payments 
prior to filing for modification. The respondent has since made 
two voluntary payments of child support totaling $300. Seven 
of the remaining nine payments made were drawn by the State 
of Nebraska from his unemployment compensation. 

The respondent worked for at least two different employers 
before securing his present job in February 1984 as a ranch 
hand on the Charles Swanson Ranch near Valentine, Nebraska, 
where he receives room and board and $500 per month. 
Throughout the years, it appears that the respondent has often 
been content to live on unemployment and has not made a 
substantial effort to obtain employment at a salary equal to the 
one he received at the time of his divorce. 

In Voichoskie v. Voichoskie, supra, we discussed at some 
length the general holding that when a party owes past due child 
support, the failure to pay must be found to be a willful failure 
in spite of ability to pay before a request for modification of a 
decree may be dismissed on the basis of unclean hands. 

The record sustains the finding of the trial court that the 
respondent is an able-bodied man capable of being employed 
and capable of paying child support. Most of the child support 
which he has paid in recent years has been that which has been 
forcibly extracted from him by withholding or garnishment 
proceedings. When the respondent was working full time, his 
earnings went to others and not to his children. 

The judgment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DONALD E. DENBECK, 
APPELLANT. 
365 N.W.2d 469 


Filed April 5, 1985. No. 84-580. 


1. Motions for Continuance. A motion for continuance of a trial is addressed to the 
sound discretion of the trial court. 

2. Right to Counsel: Waiver. A defendant may waive counsel as long as the waiver 
is done intelligently, knowingly, and voluntarily. 
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Appeal from the District Court for Cuming County: 
RICHARD P. GARDEN, Judge. Affirmed. 


Thomas B. Donner, for appellant. 


Paul L. Douglas, Attorney General, and Linda L. Willard, 
for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT. JJ. 


PER CURIAM. 

Defendant was issued a speeding ticket for driving 69 miles 
per hour in a 55 m.p.h. zone in Cuming County. He asked for 
and received a continuance of his appearance date, was 
permitted to enter a not guilty plea by telephone, and was given 
a trial date. He later obtained a continuance of trial because of 
weather conditions. 

Defendant appeared in county court for trial and informed 
the trial judge he would like to obtain an attorney for trial. The 
trial judge continued the case until the next day. Defendant 
rejected the continuance, waived any right he had to counsel, 
and asked for an immediate trial, and the trial proceeded on the 
scheduled day. 

The State proved that a state patrolman had caught the 
defendant speeding, as charged, by radar, which was properly 
operated, maintained, and calibrated. In his cross-examination 
defendant asked the arresting officer if the officer remembered 
being told by defendant that defendant’s speedometer cable had 
broken at Fremont and that defendant could not tell how fast 
he was going. The officer so remembered. Defendant did not 
testify. Defendant was found guilty, was fined $22 plus costs, 
and has appealed. 

Defendant assigns two errors: (1) That the county court 
abused its discretion by granting too short a continuance; and 
(2) That the county court erred in finding that defendant 
knowingly, intelligently, and voluntarily waived his right to 
counsel. Both assignments are wholly frivolous, and we affirm. 

As set out in State v. Clark, 216 Neb. 49, 59, 342 N.W.2d 366, 
372 (1983), “ ‘ “[a] motion for a continuance is addressed to 
the sound discretion of the court, and in the absence of a 
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showing of an abuse of discretion, a ruling on a motion for a 
continuance will not be disturbed on appeal.” ’ ” The trial 
court did not abuse its discretion in this case. 

With regard to defendant’s second assignment of error, it is 
clear that a defendant may waive counsel, so long as that waiver 
is done knowingly and voluntarily. State v. Jones, 214 Neb. 145, 
322 N.W.2d 702 (1983). Whether there had been such an 
intelligent waiver depends on the facts and circumstances of 
each case. State v. Blunt, 197 Neb. 82, 246 N.W.2d 727 (1976). 
The facts of this case show conclusively that defendant 
knowingly and voluntarily waived counsel. 

In State v. Clark, supra at 58, 342 N.W.2d at 371, we noted 
that “ ‘[djefendants are not permitted to utilize the 
constitutional right to counsel to manipulate or obstruct the 
orderly procedure in the courts or to interfere with the fair 
administration of justice. ” 

AFFIRMED. 

Krivosua, C.J., concurs in the result. 


STATE OF NEBRASKA, APPELLEE, V. LYLE N. Fix, APPELLANT. 
365 N.W.2d 471 


Filed April 5, 1985. No. 84-581. 


1. Criminal Law: Appeal and Error. Undue delay in ruling upon an appeal does not 
warrant dismissal of a criminal! charge. 

2. Evidence: Appeal and Error. If properly admitted evidence exists to establish 
that which improperly admitted evidence also establishes, the error in receiving 
the inadmissible evidence is not grounds for reversal. 

3. Convictions: Appeal and Error. In determining the sufficiency of the evidence to 
sustain a conviction, we must keep in mind that it is not the province of this court 
to resolve conflicts in the evidence, pass on the credibility of witnesses, 
determine the plausibility of explanations, or weigh the evidence. 

4. Sentences: Appeal and Error. A sentence imposed within the statutory limits will 
not be overturned on appeal in the absence of an abuse of discretion by the trial 
court. 
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Appeal from the District Court for Garfield county: 
RONALD D. OLBERDING, Judge. Affirmed. 


Curtis A. Sikyta, for appellant. 


A. Eugene Crump, Deputy Attorney General, and Jill 
Gradwohl, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


KRivosHA, C.J. 

The appellant, Lyle N. Fix, was charged in the county court 
for Garfield County, Nebraska, in a three-count complaint. 
Count I charged him with violating Neb. Rev. Stat. § 39-669.07 
(Reissue 1984), operating a motor vehicle while under the 
influence of alcohol. Count II charged him with violating Neb. 
Rev. Stat. § 39-669.08(4)(a) (Reissue 1984), refusing to submit 
to achemical test of his blood or urine when directed to do so by 
an officer. Count IIT charged him with violating Neb. Rev. Stat. 
§ 28-907(1)(a) (Reissue 1979), furnishing false information to a 
police officer with the intent to instigate an investigation of an 
alleged crime. Following a trial to the court, Fix was found 
guilty of all three charges. On counts IJ and II he was sentenced 
to the county jail for a period of 7 days on each count, the 
sentences to run concurrently. Additionally, he was fined $200 
on each count and ordered not to operate a motor vehicle for a 
period of 6 months. On count III he was sentenced to the county 
jail for a term of 30 days, to run consecutively to the sentences 
imposed on counts I and II. Fix appealed to the district court 
for Garfield County, Nebraska, where the convictions and 
sentences were affirmed. 

He now appeals to this court, setting out a number of 
assignments of error. We believe, however, that none of them 
entitle him to either a reversal of the convictions or a new trial, 
and we therefore affirm. 

Fix maintains that the district court committed reversible 
error for one or more of the following reasons: (1) In failing to 
dismiss the charges against him due to unreasonable delay in 
processing the appeal to the district court; (2) In failing to find 
that the county court erred in admitting into evidence exhibits 2 
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and 5; (3) In failing to determine that the county court had 
abused its discretion in questioning witnesses during the course 
of the trial in the county court; (4) In failing to find that there 
was insufficient evidence upon which Fix could be found guilty 
of any of the charges; and (5) In failing to find that the 
sentences imposed were an abuse of discretion. We shall address 
the matters in the order in which they are listed above. 

The record discloses that Fix’s appeal was filed in the district 
court for Garfield County, Nebraska, on September 20, 1983, 
and was not decided until June 12, 1984. While we do not 
condone delay, in the instant case the delays were occasioned 
through no one’s real fault but, rather, due to the illness and 
retirement of two former district judges handling the matter 
prior to its ultimate decision. The legal issue, however, has been 
recently determined by us, and contrary to Fix’s contention. In 
the case of State v. Schroder, 218 Neb. 860, 359 N.W.2d 799 
(1984), we held that undue delay in ruling upon an appeal does 
not warrant dismissal of a criminal charge. In reaching that 
conclusion we pointed out that there is no guaranteed right of 
appeal, in a criminal conviction, under the federal 
Constitution, nor a state constitutional right to appeal in 
misdemeanor cases. Fix’s first assignment of error must be 
overruled. 

Fix’s second assignment of error is likewise of no avail to 
him. During the course of the trial, the court permitted the 
State to introduce into evidence exhibits 2 and 5. Exhibit 2 is an 
offense report prepared by the investigating officer. Exhibit 5 is 
a voluntary statement made by Fix’s son to the investigating 
officer. We need not address the question of whether the 
exhibits were properly admitted into evidence. The contents of 
the exhibits contain nothing more than statements concerning 
the events and were testified to without objection by both the 
investigating officer and the son during the course of the trial. 
At best, they were cumulative and in no way prejudiced the 
rights of Fix. We have frequently held that if properly admitted 
evidence exists to establish that which improperly admitted 
evidence also establishes, the error in receiving the inadmissible 
evidence is not grounds for reversal. See, State ex rel. Douglas 
v. Morrow, 216 Neb. 317, 343 N.W.2d 903 (1984); State v. 
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Massey, 218 Neb. 492, 357 N.W.2d 181 (1984). We have further 
held that this court will not set aside a judgment in a criminal 
case on the grounds of improper admission of evidence if, after 
an examination of the’ entire case, we consider that no 
substantial miscarriage of justice actually occurred. See State y. 
Massey, supra. Our examination of the record leads us to that 
very conclusion, and for that reason Fix’s second assignment of 
error must be overruled. 

Fix next argues that the county court abused its discretion in 
questioning witnesses. While, generally, the trial court should 
leave the trial of a lawsuit to the lawyers, there is statutory 
authority for the trial court to ask questions. Specifically, Neb. 
Rev. Stat. § 27-614(2) (Reissue 1979) provides in part: “The 
judge may interrogate witnesses, whether called by himself or 
by a party.” While we do not condone the practice of the trial 
judge’s interrogating witnesses so as to assist one or the other of 
the parties, we do recognize that in certain instances it may be 
necessary for the trial judge to interrogate the witness in order 
to develop the truth. See, Pitt v. Checker Cab Co., 217 Neb. 
600, 350 N. W.2d 507 (1984); State v. Brehmer, 211 Neb. 29, 317 
N.W.2d 885 (1982); Foremost Ins. Co. v. Allied Financial 
Services, Inc., 205 Neb. 153, 286 N.W.2d 740 (1980). 

An examination of the record in this case clearly points out 
that the questions asked by the county court judge did not in 
any way assist the State. As a matter of fact, in one instance, 
after asking several questions, the trial court sustained an 
objection made by Fix, and on another occasion inquired of a 
reserve officer how many reserve officers were on the force. 

Additionally, Fix made no objection at the time of trial. 
While we recognize that counsel may find it uncomfortable to 
object to questions propounded by the court, nevertheless, 
§ 27-614 makes it clear that such objections must be made, and 
provides an opportunity to do so without prejudicing the jury 
in the event that one should be present. In the instant case, of 
course, there was no jury, and counsel should have indicated for 
the record any objections he may have had to questions 
propounded by the court. In any event, an examination of the 
specific questions discloses that there was no prejudice to the 
defendant, and his assignment of error in that regard must 
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likewise be overruled. 

We turn, then, to Fix’s next assignment, that there was 
insufficient proof to convict him. In determining the 
sufficiency of the evidence to sustain a conviction, we must 
keep in mind that it is not the province of this court to resolve 
conflicts in the evidence, pass on the credibility of witnesses, 
determine the plausibility of explanations, or weigh the 
evidence. State v. Schroder, 218 Neb. 860, 359 N.W.2d 799 
(1984); State v. Meis, 217 Neb. 770, 351 N.W.2d 79 (1984); State 
v. Christiansen, 217 Neb. 740, 351 N.W.2d 67 (1984). Such 
matters are for the trier of fact, and the verdict must be 
sustained if, taking the view most favorable to the State, there is 
sufficient evidence to support it. State v. Schroder, supra. 

There is evidence in the record from which a trier of fact 
could find that on April 13, 1983, a car belonging to Fix’s son, 
Rodney, and occupied by Fix and his son was eastbound on a 
residential street in Burwell, Nebraska, when it slid into a ditch. 
While there is some conflict in the evidence as to who was 
driving the automobile, Rodney testified without objection that 
Fix was driving the vehicle. It would seem that such evidence 
was sufficient to establish the identity of the driver of the 
vehicle. Additionally, both the operator of a motel located next 
to where the accident occurred and the investigating officer 
described Fix’s appearance. The investigating officer testified 
that Fix’s speech was slurred, he was unsteady on his feet, he 
definitely smelled of alcohol, his appearance was flushed, and 
his eyes were bloodshot. Moreover, Fix had difficulty in 
retrieving identification from his billfold. It was further 
revealed that while the investigating officer was unlocking the 
door to the sheriff’s office, Fix stumbled and fell and had to be 
helped into the office. Fix’s son testified that the parties had 
been drinking prior to the accident. The motel operator 
testified that when Fix entered the motel he was unsteady on his 
feet, had difficulty getting into the toilet of the motel, and was 
not coherent when speaking. While some of the evidence may 
be in conflict, there certainly was sufficient evidence from 
which the trier of fact could find that Fix was operating a motor 
vehicle while under the influence of alcohol in violation of 
§ 39-669.07. The evidence is further without contradiction that 
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the investigating officer requested Fix to submit to a blood or 
urine test and he refused to do so. That constitutes a violation of 
§ 39-669.08(4)(a). 

The evidence with regard to count III, violating 
§ 28-907(1)(a), is a little more confusing, but still sufficient to 
permit the trier of fact to find Fix guilty. The record discloses 
that when Fix was initially arrested, he reported to the 
investigating officer that an envelope containing money was in 
the vehicle and that it contained an amount of money once said 
to be $1,900 by Fix and on another occasion $9,700 by his son. 
The officer was told that the money represented funds which, at 
least in part, had been given to Fix by his mother. However, 
when she was contacted by the investigating officer, Fix’s 
mother denied giving Fix any large sums of money and, in fact, 
testified at trial that she had only given him some $35 or $40 in 
order to purchase gasoline. The investigating officer spent most 
of the night attempting to locate the envelope. When the 
investigation failed to turn up any money, and when Fix’s 
mother denied having given Fix any such money, the 
investigating officer again talked to Fix’s son. At that time the 
son admitted that there was no money in the vehicle. During the 
course of the trial, the son denied that fact, but admitted he did 
not know how much, if any, money was in the envelope in the 
vehicle, even though he had told the investigating officer on the 
night of the accident that there was $9,700 in the vehicle. 
Furthermore, there was evidence to the effect that Fix had not 
been gainfully employed on a full-time basis since 1974 and was 
not likely to have accumulated any significant amount of 
money. What the evidence does clearly establish, however, is 
that the evil which § 28-907 is intended to prevent occurred in 
this case. The law enforcement department for this community 
is extremely small. The record indicates that it consisted of only 
two officers, one working days and one working nights. 
Because of the statement made by Fix, the one officer was 
required to occupy his entire evening investigating the allegedly 
missing money and was taken away from his real purpose, that 
of patrolling the community during the night hours. The 
evidence was sufficient to permit the trier of fact to find Fix 
guilty on count III. For that reason Fix’s assignment of error 
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that the evidence was insufficient is overruled. 

That leaves us then with the final assignment, regarding the 
abuse of discretion in sentencing. The sentences on counts I and 
II were well within the statutory limits. We have repeatedly held 
that a sentence imposed within the statutory limits will not be 
overturned on appeal in the absence of an abuse of discretion 
by the trial court. State v. Jallen, 218 Neb. 882, 359 N. W.2d 816 
(1984). See, also, State v. Reuter, 216 Neb. 325, 343 N.W.2d 907 
(1984). Fix has pointed out to us no evidence of any abuse of 
discretion, and therefore we are not inclined to overturn the 
sentence on appeal. With regard to count III the offense is a 
Class I misdemeanor punishable by a maximum of up to 1 
year’s imprisonment. Fix’s sentence of 30 days was well within 
the limits of a sentence which could be imposed for a violation 
of count III, and, in fact, nearly minimal. As observed by the 
sentencing court, the violation was, however, a serious matter 
and not one which could be ignored. We are simply unable to 
say that the county court in any manner abused its discretion 
when imposing the sentences in this case. For that reason the 
last assignment of error must likewise be overruled. For all of 
these reasons, therefore, the judgment and sentence of the 
district court affirming the judgment and sentences of the 
county court are affirmed. 

AFFIRMED. 

BOSLAUGH, J., concurs in the result. 


STATE OF NEBRASKA, APPELLEE, V. JOHN R. MALEK, APPELLANT. 
365 N.W.2d 475 


Filed April 5, 1985. No. 84-709. 


1. Post Conviction. Under the Nebraska Post Conviction Act, Neb. Rev. Stat. 
§§ 29-3001 et seq. (Reissue 1979), an evidentiary hearing is required upon an 
appropriate motion containing a factual allegation which, if proved, constitutes 
a violation or infringement of a constitutional right. 

2. Pleas. A plea of guilty must not only be intelligent and voluntary to be valid but 
the record must affirmatively disclose that the defendant entered his plea 
understandingly and voluntarily. 
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Appeal from the District Court for Lancaster County: 
DONALD E. ENpDacoTT, Judge. Reversed and remanded for 
further proceedings. 


John R. Malek, pro se. 


Paul L. Douglas, Attorney General, and Lynne R. Fritz, for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal from an order of the district court for 
Lancaster County denying without hearing appellant’s 
application for post conviction relief. We reverse for a 
determination of whether the appellant’s guilty plea was the 
result of certain representations made to appellant by a third 
party, at least with the knowledge, and possibly with the 
approval, of the sentencing court, and therefore involuntary. 

In February 1978 the appellant, John R. Malek, while 
incarcerated at the Nebraska Penal and Correctional Complex, 
suffered a stab wound and was hospitalized at Lincoln General 
Hospital. During this hospitalization, the appellant escaped 
from custody. A few days later, the appellant surrendered 
himself to Lincoln police officers. Malek was subsequently 
charged in a two-count information with the crimes of escape, 
being a habitual criminal, and with the use of a firearm to 
commit a felony. 

Appellant assigns as error the denial of his application for 
post conviction relief without an evidentiary hearing. Under the 
Nebraska Post Conviction Act, Neb. Rev. Stat. §§ 29-3001 et 
seq. (Reissue 1979), an evidentiary hearing is required upon an 
appropriate motion containing a factual allegation which, if 
proved, constitutes a violation or infringement of a 
constitutional right. State v. Williams, 218 Neb. 618, 358 
N.W.2d 195 (1984). A plea of guilty must not only be intelligent 
and voluntary to be valid but the record must affirmatively 
disclose that the defendant entered his plea understandingly 
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and voluntarily. State v. Tweedy, 209 Neb. 649, 309 N.W.2d 94 
(1981). 

Although appellant’s pro se motion may not artfully state his 
allegations, an examination of his motion and attached exhibits 
raises serious questions as to the voluntary nature of his plea. 

Appellant’s pro se motion contains as an exhibit the complete 
record of the arraignment and sentencing. The facts relating to 
the allegations are taken from that exhibit. 

The arraignment, held August 8, 1978, was in due form. 
However, at the sentencing held September 14, 1978, the court, 
after hearing statements of appellant’s attorney, made the 
following observation: 

THE COURT: Have — the Court recognizes in the 
courtroom Jim Moore, and Jim — Jim, would you come 
forward, sir? Let the record show that Mr. Moore has 
talked with the Court about this particular case, and he 
has — the Court has permitted him to examine the 
presentence report, is that right, Mr. Moore? 

According to the record, Mr. Moore, a volunteer prison 
counselor, became involved in the appellant’s case about a 
month and a half prior to sentencing. At the sentencing, after 
being called forward by the court, Mr. Moore was permitted to 
address the court at length, converse with the appellant, and 
elicit promises from the appellant that he would cooperate with 
authorities in controlling problems of sexual assault and drug 
abuse at the penitentiary. After giving the appellant an extended 
lecture, the following dialogue took place between Mr. Moore 
and the appellant: 

MR. MOORE: Now, do you promise me that totally 
and completely? Now, you have been on smack, you have 
been on heroin, right? 

THE DEFENDANT: ¥es, sir. 

MR. MOORE: All right. And I want to know are you at 
the present time in any way addicted? 

THE DEFENDANT: No, sir. 

MR. MOORE: You are in no way addicted? 

THE DEFENDANT: No, sir, I’m healthy now. 

MR. MOORE: All right, okay. He has given me his 
word that he is not on drugs. I believe that totally, Your 
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Honor. I believe that he is not going to get on drugs again. 

Now, I am making a promise to you at this present 
moment. Within three years’ time regardless of whether 
you get a habitual criminal rap or not, see, you and I are 
going to be in the swimming pool at the YWCA swimming 
side by side. The YWCA, see. The YWCA. My wife 
belongs to it. I’ve been over there and swim every couple 
of weeks. 

Now, I’m trying to give you hope this morning. This is 
the worst day of your life. That man sitting up there, he 
has a tremendous problem. This is a habitual criminal 
thing. This is a ten-to-sixty bit, see, this is the ten-to-sixty 
bit. This is no chief runaround, see? 

(Emphasis supplied.) The court thereupon addressed the 
defendant as follows: 

THE COURT: I can’t give you much clemency. The 
minimum is tough. It’s the law and the Court must 
follow the law, but Mr. Moore knows and this court 
knows that if you demonstrate out there the things that 
Mr. Moore has told you about, there’s ways in which this 
court and Mr. Moore and others can go to the proper 
authorities and you can get out of the Penal Complex. It 
may be under a parole or something like that for some 
time, but they can make exceptions and go through the 
proper authorities. You’re not going to make that, 
however, unless there’s something unusual in your good 
behavior, and this is what Mr. Moore’s talking about and 
he’s going to be watching you and in communication with 
you and with others who know you. 

All right. It is the sentence of this court and that the 
defendant be and he hereby is imprisoned and confined to 
the Nebraska Penal & Correctional Complex for a term of 
ten years. That is the minimum. : 

THE DEFENDANT: Yes, sir. 

THE COURT: To pay the costs of this action. Said 
sentence shall run consecutively to the unexpired terms 
and the sentences which you are serving or have yet to 
serve. If you go the usual way and — and work with — and 
— get involved out there with the little games they play, it’s 
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a long time you’re going to be serving. The Court cannot 
go further until you have had the opportunity to do these 
things which you’ve promised; and, Mr. Moore, this court 
wil] — on — on a demonstration here through a period of 
time of good work of this — of John out there in the penal 
institution, you document that for me and I’ll join hands 
with you about this long tenure. 
(Emphasis supplied.) 

We note from the briefs that appellant at the time of 
sentencing had yet to complete an existing sentence and to start 
another sentence for two prior robbery convictions in addition 
to the escape-habitual criminal sentence imposed by the trial 
court, with the earliest possible release date on the prior charges 
of 1985. 

Appellant argues that having fulfilled his contract with 
Moore, which contract from the record seems to have been 
approved by the court, he is entitled to immediate release. This 
court does not have the power to commute a lawful sentence 
any more than did the trial court, notwithstanding Mr. Moore’s 
assertion. 

However, in view of the nature of the representations made 
to appellant, this court concludes appellant is entitled to an 
evidentiary hearing as provided in § 29-3001. 

The remaining issues raised by appellant concerning 
ineffective assistance of counsel need not be discussed, as the 
same will be considered by the trial court. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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STATE OF NEBRASKA, APPELLANT, V. BRUCE ALLEN WILKINSON, 
APPELLEE. 
365 N.W.2d 478 


Filed April 5, 1985. No. 84-745. 


1. Criminal Law: Preliminary Hearings. A preliminary hearing is not a criminal 
prosecution or a trial. Its purpose is to ascertain whether a crime has been 
committed and whether there is probable cause to believe the accused committed 
it. , 

2. Criminal Law: Judges: Jurisdiction. A county judge sitting as an examining 
magisiraty has no jurisdiction to dismiss a felony complaint with prejudice. 

: . The jurisdiction of an examining magistrate is limited 

to discharging the defendant or holding him for trial by a court which has 

jurisdiction over the offense charged. 


Appeal from the District Court for Platte County: JoHn M. 
Brower, Judge. Exception sustained. 


James R. Kozel, Deputy Platte County Attorney, for 
appellant. 


Mark M. Sipple of Luckey, Sipple, Hansen & Emerson, for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

This is a proceeding under Neb. Rev. Stat. § 29-2315.01 
(Cum. Supp. 1984) to review the order of the district court 
affirming the order of the county court dismissing with 
prejudice a felony complaint against the defendant, Bruce 
Allen Wilkinson. 

The defendant was arrested on April 13, 1983, in Platte 
County, Nebraska, for possession of a controlled substance, a 
Class IV felony. The next day, the defendant posted bond and 
was released from custody. At that time the defendant agreed to 
appear before the court at a later date to answer charges against 
him. When no charges had been filed by April 28, 1983, the 
defendant’s bond was discharged. 

On November 18, 1983, a complaint charging the defendant 
with possession of a controlled substance was filed. The 
defendant was brought before the county judge on February 
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17, 1984, and a date was set for a preliminary hearing. The 
defendant then filed a motion for discharge setting forth the 
above facts and alleging that he had been denied his 
constitutional right to a speedy trial. The county court found 
that the defendant’s motion should be sustained and dismissed 
the complaint with prejudice. The State then appealed to the 
district court, where the order was affirmed. 

The issue here is whether a county judge sitting as an 
examining magistrate has jurisdiction to dismiss a felony 
complaint with prejudice. 

A preliminary hearing is not a criminal prosecution or a trial. 
“Its purpose is to ascertain whether or not a crime has been 
committed, and whether or not there is probable cause to 
believe the accused committed it.” Delay v. Brainard, 182 Neb. 
509, 512, 156 N.W.2d 14, 17 (1968). 

After the defendant had been charged with a felony, he was 
entitled to a preliminary hearing pursuant to Neb. Rev. Stat. 
§ 29-504 (Reissue 1979). The scope of that hearing is defined in 
Neb. Rev. Stat. § 29-506 (Reissue 1979), which provides: 

If upon the whole examination, it shall appear that no 
offense has been committed or that there is no probable 
cause for holding the accused to answer for the offense, he 
shall be discharged; but if it shall appear that an offense 
has been committed and there is probable cause to believe 
that the person charged has committed the offense, the 
accused shall be committed to the jail of the county in 
which the same is to be tried, there to remain until he is 
discharged by due course of law.... 

In this case the county judge was sitting as an examining 
magistrate. Neb. Rev. Stat. § 29-201 (Reissue 1979). A 
magistrate’s function at a preliminary hearing is solely to 
determine those issues set forth in § 29-506. As stated in Van 
Dam v. Morris, 571 P.2d 1325, 1327 (Utah 1977): ; 

The authority of a magistrate is purely statutory. A 
judge, who sits as a magistrate does not carry his court or 
his judicial attributes with him, except to the extent they 
inhere in the office of magistrate. 

The statutory power conferred on a magistrate 
conducting a preliminary hearing is limited to discharging 
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the defendant . . . or holding him for proceedings in the 
district court . . . . The powers to dismiss criminal 
proceedings . . . are conferred on courts in the proper 


exercise of their respective jurisdictions. 

A magistrate’s authority does not extend to adjudicating 
whether the defendant was denied a speedy trial. See Janklow v. 
Keller, 90 S.D. 168, 238 N.W.2d 688 (1976). The court which 
has jurisdiction over the felony is the proper forum for sucha 
determination. 

EXCEPTION SUSTAINED. 


STATE OF NEBRASKA, APPELLEE, V. JAMES L. TIMM, APPELLANT. 
364 N.W.2d 916 


Filed April 5, 1985. No. 84-806. 


1. Effectiveness of Counsel. Defense counsel has a duty to make reasonable 
investigations or to make a reasonable decision that makes particular 
investigations unnecessary. 

. In any ineffectiveness case a particular decision not to investigate must 

be directly assessed for reasonableness in all the circumstances, applying a heavy 

measure of deference to counsel’s judgments. 


Appeal from the District Court for Dawson County: JOHN P. 
Murpny, Judge. Affirmed. 


James L. Timm, pro se. 


Paul L. Douglas, Attorney General, and L. Jay Bartel, for 
appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The defendant, James L. Timm, pleaded guilty to use of a 
firearm in the commission of a felony and was sentenced to 
imprisonment for 4 to 12 years. The judgment was affirmed on 
direct appeal by this court on June 20, 1984. 

On August 15, 1984, the defendant filed an amended petition 
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for post conviction relief alleging that the State had failed to 
disclose evidence of mental instability on the part of the victim, 
ineffective assistance of counsel, and that the defendant was 
acting in self-defense at the time the crime was committed. 

The trial court found that the first and third grounds alleged 
in the motion were not a basis for post conviction relief and held 
an evidentiary hearing as to the second ground. Counsel other 
than the public defender was appointed to represent the 
defendant at that hearing. After the hearing the trial court 
found that the defendant had not been denied the right of 
effective assistance of counsel. 

The defendant has appealed. A prior motion to withdraw by 
appointed counsel was sustained by this court on November 5, 
1984. 

The record shows that the public defender conferred with the 
defendant in person on several occasions and by telephone on 
other occasions. The public defender testified that in addition 
to discussing this case in detail with the county attorney on 
several occasions, he had complete access to the county 
attorney’s files in this matter and had reviewed them in their 
entirety. The files included police reports, interviews, 
statements, and other documents relating to the case. He also 
reviewed the results of a lie detector test given to the victim. 
After this review the public defender arranged for a meeting 
with the defendant. They discussed the results of the lie detector 
test, and the public defender told the defendant that there was | 
enough information to support three additional charges of first 
degree sexual assault. On these facts the public defender 
recommended that the defendant accept the plea bargain. 

[S]trategic choices made after thorough investigation of 
law and facts relevant to plausible options are virtually 
unchallengeable; and strategic choices made after less 
than complete investigation are reasonable precisely to the 
extent that reasonable professional judgments support the 
limitations on investigation. In other words, counsel has a 
duty to make reasonable investigations or to make a 
reasonable decision that makes particular investigations 
unnecessary. In any ineffectiveness case, a particular 
decision not to investigate must be directly assessed for 
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reasonableness in all the circumstances, applying a heavy 
measure of deference to counsel’s judgments. 
Strickland v. Washington, 466 U.S. , 104 S. Ct. 2052, 
2066, 80 L. Ed. 2d 674 (1984). 
The record supports the findings of the trial court in all 
respects. The judgment is, therefore, affirmed. 


AFFIRMED. 


JOSEPH ROSENBERG, APPELLANT, V. LINCOLN FEDERAL SAVINGS 
AND LOAN ASSOCIATION, APPELLEE. 
365 N.W.2d 809 


Filed April 12, 1985. No. 83-867. 


1. Accord and Satisfaction. The principal questions to be asked in determining 
whether a discharge by accord and satisfaction has taken place are: (1) Did the 
parties in fact agree that the performance rendered should operate as a final 
discharge and satisfaction? and (2) Does that performance constitute a 
sufficient consideration for a return promise or for a discharge? 

. The question of whether a payment rendered by the obligor, and later 

asserted to be in satisfaction, was so tendered to the claimant that he knew or 

should have known that it was tendered as full satisfaction is a question of fact. 

. An accord and satisfaction of a claim or demand, whether liquidated or 

unliquidated, may be, and where the parties so intend or agree is, effected by the 

transfer and acceptance of property. 


Appeal from the District Court for Lancaster County: 
BERNARD J. McGINN, Judge. Affirmed. 


George O. Rebensdorf, for appellant. 


J. Michael-Rierden of Wolfe, Hurd, Rierden & Luers, for 
appellee. 


BOSLAUGH, HASTINGS, CAPORALE, and SHANAHAN, JJ., and 
COLWELL, D.J., Retired. 


COLWELL, D.J., Retired. 

Plaintiff-appellant, Joseph Rosenberg (Rosenberg), sought 
cancellation of a deed conveying real estate to the 
defendant-appellee, Lincoln Federal Savings and Loan 
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Association (Lincoln Federal). The trial court dismissed the 
petition upon a finding that Lincoln Federal had proved its 
affirmative defense of accord and satisfaction. We affirm. 

We review this equity action de novo on the record, making 
independent findings and conclusions. Neb. Rev. Stat. 
§ 25-1925 (Reissue 1979). 

On January 18, 1980, Lincoln Federal loaned $1,200,000 to 
L & L Investments (L & L), a partnership comprised of Ronald 
Rosenberg (plaintiff’s son) and Richard Svoboda. The note, 
cosigned by plaintiff, was secured by a mortgage on the 
Terminal Building, Lincoln, Nebraska, owned by L & L. 

Lincoln Federal required additional collateral which was 
provided by plaintiff, who gave a collateral security agreement 
to Lincoln Federal pledging Lot 15, Block 1, Spencer’s 
Addition, Lincoln, Lancaster County, Nebraska, known as the 
Midas property, as additional security. 

In October 1980 L & L needed $350,000 to pay improvement 
costs. A second loan in the amount of $1,550,000 was secured 
from Lincoln Federal and a new mortgage given on the 
Terminal Building. This loan was used to pay off the first - 
$1,200,000 loan and to provide the $350,000. There is some 
dispute, but the evidence supports a finding that a condition of 
the second loan was that the same properties and the security 
agreement would provide the loan security. Rosenberg again 
acted as a cosigner for the note; no new security agreement was 
executed by him. 

L & L defaulted the $1,550,000 loan, and in December 1982 
Lincoln Federal commenced a foreclosure action claiming 
$1,655,351.97 due on the note secured by the Terminal Building 
mortgage and the security agreement. Named defendants were 
the partnership, all partners, and Joseph Rosenberg. On 
December 15, 1982, the parties reached a settlement agreement. 
Lincoln Federal agreed to dismiss the foreclosure action against 
all parties and to release them from any further liability. In 
exchange L & L and plaintiff agreed to convey the secured 
properties to Lincoln Federal. This was accomplished by the 
dismissal of the suit on January 19, 1983, and corresponding 
transfers of deeds—L & L conveyed the Terminal Building to 
defendant, and plaintiff conveyed the Midas property to 
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defendant. Further, plaintiff was given an option to repurchase 
the Midas property within 60 days at a cost of $170,000. During 
the option period, plaintiff received all rental from the 
property; the option was not exercised. 

In substance, Rosenberg’s assignments of error are that the 
trial court erred (1) in finding that Lincoln Federal has meet its 
burden of proving an accord and satisfaction and that he had 
failed to meet his burden of proof; (2) in failing to find that the 
doctrine of merger should operate to release the Midas property 
from liability to Lincoln Federal; and (3) in failing to find fraud 
on the part of Lincoln Federal. 

Plaintiff contends that the collateral security agreement 
which he signed incident to the $1,200,000 loan was released 
when that loan was paid, since the security agreement was not 
renewed. The evidence shows that the security agreement 
continued as security for the new loan. 

“ “An accord and satisfaction is predicated upon an 
agreement between the parties based upon a consideration and 
fully executed on the part of the defendant, whereby the 
plaintiff’s cause of action is satisfied or discharged.’ ” Ruehle v. 
Ruehle, 161 Neb. 691, 699, 74 N.W.2d 689, 694 (1956). See, 
also, Crilly v. Ruyle, 87 Neb. 367, 127 N.W. 251 (1910). 

Defendant had the burden to prove its affirmative defense of 
accord and satisfaction. 

The principal questions to be asked in determining whether a 
discharge by accord and satisfaction has taken place are: (1) Did 
the parties in fact agree that the performance rendered should 
operate as a final discharge and satisfaction? and (2) Does that 
performance constitute a sufficient consideration for a return 
promise or for a discharge? The question of whether a payment 
rendered by the obligor, and later asserted to be in satisfaction, 
was so tendered to the claimant that he knew or should have 
known that it was tendered as full satisfaction is a question of 
fact. Kurkowski v. Bailey, 203 Neb. 582, 279 N.W.2d 401 
(1979). See, also, Cox v. Rippe, 146 Neb. 309, 19 N.W.2d 514 
(1945). 

The key element of accord and satisfaction is the intent of the 
parties, which, although as a general rule presents a question of 
fact, becomes a question of law when evidence creates no 
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conflict as to intent. Meyers v. Frohm Holdings, Inc. , 211 Neb. 
329, 318 N.W.2d 716 (1982). 

There is no merit to plaintiff’s claim that Lincoln Federal 
agreed to dismiss the foreclosure suit with prejudice, which was 
breached by its dismissal without prejudice, and, therefore, 
there was no meeting of the minds. The negotiations for the 
dismissal were between officers of Lincoln Federal and Ronald 
Rosenberg, attorney for plaintiff and one of the defendants. 
There is no evidence of such an agreement, and the release (later 
discussed) effectively released plaintiff of all liability. 

The evidence is clear that there was a meeting of minds 
between the parties on or about December 15, 1982, when 
plaintiff, in exchange for his release from potential liability 
under the note which he cosigned on December 29, 1980, and in 
exchange for the dismissal of the foreclosure action which was 
then in progress, conveyed to Lincoln Federal the deed to the 
Midas property. Rosenberg testified: “Q. Do you understand 
this document to mean that given those conveyances [the 
Terminal Building and Midas property] to Lincoln Federal, 
that you would be released from any further liability on all 
notes, mortgages, collateral security agreement? A. Yes.” 

Further, in a letter to Gerald Maddox, then president of 
Lincoln Federal, dated February 11, 1983, plaintiff stated that 
it was his understanding the deed to the Midas property was 
delivered in exchange for a release from personal liability on the 
December 1980 promissory note which he had signed. 

Lincoln Federal’s intent is shown by the execution and 
delivery of this “RELEASE,” which reads in part: 

The undersigned, President of Lincoln Federal Savings 
and Loan Association, . . . for and in consideration of 
conveyance of properties owned by L & L Investments, a 
partnership, and commonly known as the Terminal 
Building, the parking lot adjacent to the South and the 
parking garage at the Southwest corner of 9th and “O” 
Streets, Lincoln, Nebraska, and property owned by 
Joseph Rosenberg described as Lot 15, Block 1, Spencers 
Addition to Lincoln, Lancaster County, Nebraska [the 
Midas property], does hereby forever and unconditionally 
discharge Ronald Rosenberg and Sheila Rosenberg, 
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husband and wife, and Joseph Rosenberg, a single person, 
from any and all further liability due the said Lincoln 
Federal Savings and Loan Association which may have 
been incurred as a result of execution of notes, mortgages 
and collateral security instruments for purposes of 
obtaining a loan in the original principal sum of 
$1,550,000 upon said aforementioned properties. 
(Emphasis supplied.) 

“ ‘fAJn accord and satisfaction of a claim or demand, 
whether liquidated or unliquidated, may be, and, where the 
parties so intend or agree, is effected by the transfer and 
acceptance of property... . ” (Emphasis supplied.) Meisinger 
v. Johnson, 162 Neb. 360, 367, 76 N.W.2d 267, 272 (1956); 
Dunbier v. Stanton, 170 Neb. 541, 103 N.W.2d 797 (1960). 

Any question of the sufficiency of consideration is resolved 
by Farmland Service Coop., Inc. v. Jack, 196 Neb. 263, 242 
N.W.2d 624 (1976), holding that the settlement of a dispute 
between parties is a sufficient consideration for purposes of 
supporting an accord and satisfaction. 

Lastly, there is no dispute that Rosenberg accepted the 
agreement. He stated in his testimony that he understood the 
consequences of his actions and that he freely and voluntarily 
signed the deed and transferred title to Lincoln Federal. This 
being true, the third prong of the Kurkowski test has been met, 
and the defense of accord and satisfaction was proved. 

In view of the dismissal of the foreclosure action without 
prejudice, and the proof of accord and satisfaction, the issue of 
merger is not discussed. 

Concerning the last assigned error, there is no evidence of a 
fraudulent intent on the part of Lincoln Federal, and that issue 
fails. “ ‘{A] fraudulent intent or the equivalent thereof is an 
essential element of fraud... ” Trebelhorn v. Bartlett, 154 
Neb. 113, 118, 47 N.W.2d 374, 379 (1951). 

AFFIRMED. 
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STATE OF NEBRASKA EX REL. CHARLES A. KANDT, LINCOLN 
COUNTY ATTORNEY, APPELLEE, V. NORTH PLATTE BAPTIST 
CHURCH OF NorTH PLATTE, NEBRASKA, ET AL., APPELLANTS. 
365 N.W.2d 813 


Filed April 12, 1985. Nos. 84-042, 84-261. 


1. Final Orders: Judgments: Appeal and Error. Generally, appellate jurisdiction of 
the Supreme Court is limited to a review of final orders and judgments. 

2. Contempt: Final Orders: Judgments: Appeal and Error. If a contempt is 
criminal, the judgment is final and a proper subject for an appeal. If the 
contempt is civil, the judgment is not final; the order is interlocutory and not 
subject to appeal. 

3. Contempt. A civil contempt order can be attacked by a party litigant only 
through a habeas corpus proceeding. 

4. _____. Criminal contempt is a prosecution to preserve the power and vindicate 
the dignity of the court and to punish for disobedience of the court’s orders. 

. Civil contempt is an action brought by a party litigant to preserve and 

enforce his rights and compel obedience to orders and decrees adjudicated in his 


favor. 

6. . The true character of a contempt proceeding lies in the procedures used 
in conducting the contempt hearing and the sentence imposed. 

ds . Incarceration, standing alone, is not determinative of criminal 


contempt. If the imprisonment is not inflicted as punishment but is intended to 
be remedial by coercing the defendant to do what he has refused to do, the 
contempt is civil. 
Appeal from the District Court for Lincoln County: Joun P. 
Murphy, Judge. Appeal dismissed. 


David C. Gibbs, Jr., Charles E. Craze, and Richard W. 
Moore of Gibbs & Craze Co., and George E. Clough of Clough 
& Hays, P.C., for appellants. 


Charles A. Kandt, Lincoln County Attorney, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

The defendants North Platte Baptist Church and Robert D. 
Gelsthorpe, pastor of the church, appeal from the order of the 
district court finding them in contempt for their refusal to 
comply with the court’s order to cease operating a 
nonaccredited Christian school in North Platte, Nebraska, 
until it met state certification requirements. 
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In State ex rel. Kandt v. North Platte Baptist Church, 216 
Neb. 684, 345 N.W.2d 19 (1984), the judgment enjoining the 
operation of the school was affirmed. We held that the case was 
controlled by State ex rel. Douglas v. Faith Baptist Church, 207 
Neb. 802, 301 N.W.2d 571 (1981), which had discussed and 
disposed of identical issues concerning first amendment 
matters. 

Despite the injunction, the defendants continued to operate 
the school. On December 5, 1983, the State filed a motion for 
an order to show cause why the defendants should not be held in 
contempt. An order was issued and an evidentiary hearing was 
held. At an earlier hearing held on September 13, 1983, the trial 
court announced that it was a case of civil contempt in which 
the court sought compliance with its order, and the standard of 
proof needed to find the defendants in contempt was a 
preponderance of the evidence. 

The only evidence introduced by the State at the evidentiary 
hearing was the deposition of the defendant Gelsthorpe. The 
defendants rested without introducing any evidence. The 
defendants were found to be in willful contempt of the 
injunction and fined $200 for each day the school remained in 
operation. The defendant Gelsthorpe was required to report to 
the Lincoln County sheriff’s office each Monday through 
Friday from 9 a.m. to 3 p.m. for each day the school remained 
in operation. 

On March 15, 1984, the trial court on its own motion 
modified the order to require the defendant Gelsthorpe to be 
accompanied by the Lincoln County sheriff to the sheriff’s 
office each day. He was to be allowed no telephone calls or 
visitors without permission of the court. This modification was 
in response to a letter from Gelsthorpe in which he said, “1. I 
can not in good conscience report to the Sheriff’s Office after 
the 48 days I have spent in confinement; 2. I am compelled to 
resume the fu// responsibilities of the pastorate including the 
administration of the North Platte Christian School.” 

Separate appeals from the orders have been consolidated in 
this court. 

The defendants have assigned as error: (1) The standard of 
proof used by the district court was incorrect; (2) There was 
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insufficient evidence to establish a “willful” violation of the 
order; (3) The injunction on which the contempt order was 
based was void for failure to comply with statutory procedures; 
and (4) Defendants should have been allowed to put on 
evidence to demonstrate that due to violation of constitutional 
rights, the State’s allegations of contempt failed to state a claim 
upon which relief could be granted. 

Before considering the assigned errors this court must 
determine if it has jurisdiction to hear the case. Generally, 
appellate jurisdiction of the Supreme Court is limited to a 
review of final orders and judgments. Neb. Rev. Stat. 
§§ 25-1911 (Reissue 1979) and 25-1912 (Cum. Supp. 1984); 
Fritch v. Fritch, 191 Neb. 29, 213 N.W.2d 445 (1973). The 
question here is whether the contempt order from which the 
defendants appeal was a final order. 

If a contempt is criminal, the judgment is final and a proper 
subject for an appeal. If the contempt is civil, the judgment is 
not final; the order is interlocutory and not subject to appeal. In 
re Contempt of Sileven, ante p. 34, 361 N.W.2d 189 (1985); In re 
Contempt of Liles, 216 Neb. 531, 344 N.W.2d 626 (1984); Fox 
v. Capital Co., 299 U.S. 105, 57S. Ct. 57, 81 L. Ed. 67 (1936); 
Southern Railway Company v. Lanham, 403 F.2d 119 (Sth Cir. 
1968). See, also, McFarland v. State, 165 Neb. 487, 86 N.W.2d 
182 (1957). A civil contempt order can be attacked by a party 
litigant only through a habeas corpus proceeding. Liles, supra. 
See, Thorlakson v. Wells, 207 N.W.2d 326 (N.D. 1973); 39 Am. 
Jur. 2d Habeas Corpus § 96 (1968). 

Criminal contempt is a prosecution to preserve the power 
and vindicate the dignity of the court and to punish for 
disobedience of the court’s orders. Sileven, supra; Eliker v. 
Eliker, 206 Neb. 764, 295 N. W.2d 268 (1980). Civil contempt is 
an action brought by a party litigant to preserve and enforce his 
rights and compel obedience to orders and decrees adjudicated 
in his favor. Eliker, supra. 

The true character of a contempt proceeding lies in the 
procedures used in conducting the contempt hearing and the 
sentence imposed. D. Dobbs, Handbook on the Law of 
Remedies, Equity and Equitable Remedies § 2.9 (1973). 

A case tried under all the rules for criminal proceedings, in 
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which the defendant is given all of the criminal due 

process, and sentenced to a certain term in jail, is clearly a 

criminal contempt case, even though the act of contempt. 
‘is the violation of an injunction in a civil case. Likewise, if 

the case is tried under ordinary civil procedure, and the ~ 

court orders the defendant to jail until he complies with 

the decree, the contempt proceeding is clearly a civil one. 

Id. at 97. 
Incarceration, standing alone, is not determinative of 
criminal contempt. If the jail term is for a definite period, and 
intended to punish for a past act already accomplished, the 
contempt is criminal. Gompers v. Bucks Stove & Range Co., 
221 U.S. 418, 31S. Ct. 492, 55 L. Ed. 797 (1911). However, if 
the imprisonment is not inflicted as punishment but is intended 
to be remedial by coercing the defendant to do what he has 
refused to do, the contempt is civil. Gompers, supra. 
The decree in such cases is that the defendant stand 
committed unless and until he performs the affirmative 
act required by the court’s order. . . . Ifimprisoned . . . “he 
carries the keys of his prison in his own pocket.” He can 
end the sentence and discharge himself at any moment by 
doing what he had previously refused to do. 

Gompers at 442, quoting In re Nevitt, 117 F. 448 (8th Cir. 1902); 

Reeder vy. Morton-Gregson Co., 296 F. 785 (8th Cir. 1924); 

Liles, supra. 

In the present case the procedures used in the contempt 
hearing were civil in nature. The motion for citation to show 
cause was brought by the State in its capacity as a party litigant 
to the original civil action, and not by information in the name 
of the State. 

Further, the trial court made it clear at the earlier hearing that 
it was a civil contempt proceeding and not a criminal action. Its 
purpose was to compel compliance with the court’s order, and 
the rules of civil, not criminal, procedures would be used. Any 
penalties imposed would be coercive in nature. 

The penalty handed down was in fact coercive. The fine of 
$200 accumulated on a daily basis; the defendant Gelsthorpe’s 
time at the sheriff’s office was on a day-to-day basis until he 
complied with the order. After handing down the penalty, the 
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trial court stated that the sanction would remain effective only 
‘until the order had been complied with and was not intended as 
punishment. “The Court is not punishing you or the other 
Defendants for actions that have taken place in the past.” The 
defendants knew that they could purge themselves of contempt 
at any time by complying with the injunctive order. 

Finally, if there was any question as to the civil nature of the 
contempt sanctions, it was clarified when the trial court denied 
the defendants’ motion for a stay of execution. The court stated 
that the motion was inappropriate, since it was clearly a civil 
contempt proceeding. 

As the contempt was civil in nature, the order appealed from 
was not a final order, and this court is without jurisdiction. The 
appeal must be dismissed. 

APPEAL DISMISSED. 


H. DANIEL SMITH AND FREDERICK D. STEHLIK, APPELLANTS, V. 
RUSSELL S. DAUB, APPELLEE. 
365 N.W.2d 816 


Filed April 12, 1985. No. 84-074. 


1. Statutes: Partnerships: Contracts. The provisions of Neb. Rev. Stat. § 67-318(a) 
(Reissue 1981) may be modified either by an agreement between the partners or 
by a course of dealing amounting to an agreement between the partners. 

2. Contracts. The interpretation given a contract by the parties themselves while 
engaged in the performance of it is one of the best indications of the true intent 
of the contract, and ordinarily such construction of the contract should be 
enforced. 

3. Partnerships. A partnership only terminates when the business of the 
partnership has been wound up. 

. No partner is entitled to remuneration for acting in the partnership 

business. 


Appeal from the District Court for Douglas County: 
STEPHEN A. Davis, Judge. Affirmed. 


H. Daniel Smith of Stehlik, Smith & Trustin, for appellants. 


Virgil J. Haggart, Jr., of Gaines, Otis, Haggart, Mullen & 
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Carta, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


KrivosHa, C.J. 

This is an action by two members of a dissolved law 
partnership for an accounting. Following trial, the district 
court for Douglas County, Nebraska, found generally for 
appellee partner, Russell S. Daub, and against appellant 
partners, H. Daniel Smith and Frederick D. Stehlik. 
Specifically, the district court in effect found that a course of 
dealing among the parties amounting to an agreement entitled 
Daub to be compensated during the life of the partnership at a 
rate twice that of Smith and Stehlik. The district court further 
found that in winding up the affairs of the partnership the 
various partners were not entitled to receive any additional 
salary for their services and were entitled to be compensated 
during the winding up of the partnership in the same 
proportion as they were paid during the existence of the 
partnership. The district court therefore held that appellant 
Smith should be compensated for handling various contingent 
fee cases assigned to him in connection with the winding up of 
the partnership in the same ratio as he was compensated during 
the life of the partnership. Finally, the district court found that 
the time expended on legal services in connection with appellee 
Daub’s personal business interests did not obligate Daub to 
reimburse the partnership for time so spent. 

Smith and Stehlik have appealed the decision and assign as 
error the district court’s findings in regard to these three issues. 
On review we believe the district court was correct in its 
findings, and, accordingly, we affirm. 

The record discloses that the three lawyers formed a 
partnership in March of 1980 and continued the partnership 
under the firm name of “Daub, Stehlik & Smith” until it was 
dissolved by mutual consent of all of the parties on October 13, 
1982. No formal partnership agreement was ever executed by 
the parties, and all agreements such as may have existed were 
oral. While there was a conflict in the evidence as to whether 
there had been any prior discussions concerning the 
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distribution of profits, the manner in which the profits were in 
fact distributed is without dispute. For the first year Daub drew 
at a rate of $3,000 per month, while Stehlik and Smith each 
drew at a rate of $1,500 per month. At some time in 1980 
Stehlik’s draw was increased to $1,700 per month, without any 
corresponding increase in Daub’s or Smith’s draws, but this 
does not appear to be a significant issue. The 1980 partnership 
tax return and schedules K-1 for the individual partners 
reflected that the profits were divided 50 percent to Daub and 
25 percent each to Stehlik and Smith. 

In 1981 the partnership realized greater profitability and the 
partners’ monthly draws were increased so that Daub drew 
_ $4,000 per month and Stehlik and Smith each drew $2,000 per 
month. At several times during 1981 when the parties 
determined that the firm had accumulated cash in excess of 
current expenses and partners’ draws, the excess funds were 
distributed 50 percent to Daub and 25 percent each to Stehlik 
and Smith. The partners’ draws for 1982 remained $4,000 per 
month for Daub and $2,000 per month each for Stehlik and 
Smith. Any surplus funds accumulated in 1982 were distributed 
in a ratio of 50 percent to Daub and 25 percent each to Stehlik 
and Smith. With the exception of the 1981 partnership tax 
return, all of the evidence reflects that whenever the parties in 
fact drew or distributed moneys, it was always done on the basis 
of 50 percent to Daub and 25 percent each to Stehlik and Smith. 
The one bit of conflicting evidence was the 1981 partnership tax 
return, which showed a beginning profit ratio of 50 percent to 
Daub and 25 percent each to Stehlik and Smith and a yearend 
ratio of one-third to each of the parties. Stehlik and Smith 
argue that this demonstrates either a lack of “course of dealing” 
or achange in such “course of dealing” to reflect equal shares in 
distribution. Daub, on the other hand, argues that the return, 
the preparation of which was supervised by Stehlik, shows 
either a mistake on the part of the accounting firm or an 
unauthorized exercise of authority on the part of Stehlik. 
Regardless of what the 1981 return may reflect, the fact of the 
matter is that the funds were distributed at all times on a basis of 
50 percent to Daub and 25 percent each to Stehlik and Smith. 

The evidence further reflects that at the time of the 
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dissolution of the partnership, the parties apparently divided 
up the various pending cases to be completed. Smith ended up 
with the responsibility for most of the contingent-fee cases. He 
argues that at a minimum he should receive one-third of the fees 
realized from these cases, and, in any event, should receive . 
additional compensation for closing the files. 

The evidence further discloses that prior to the formation of 
the partnership, the parties agreed that if any of them did any 
legal work for members of their families other than themselves, 
the work would be billed and the individuals for whom the work 
was done should be required to pay the partnership. The 
evidence is in conflict, however, with regard to the partners’ 
own personal work. Stehlik maintains that the parties agreed 
that the partnership would be paid for all legal work, including 
work personally done for the partners. Daub, on the other 
hand, maintains that the parties agreed to charge members of 
their families but not the partners themselves. Smith was billed 
for work done by Stehlik in connection with his divorce, 
although Smith was not billed for the work he did himself. 
After the partnership was dissolved Daub was billed for time he 
spent in connection with certain personal business matters in 
which he or his wife had an interest. 

As this is an action for an accounting between partners and 
therefore an equitable proceeding, the standard of review by 
this court is de novo on the record. Langness v. “O” Street 
Carpet Shop, 217 Neb. 569, 353 N.W.2d 709 (1984); Badran v. 
Bertrand, 214 Neb. 413, 334 N.W.2d 184 (1983); Philip G. 
Johnson & Co. v. Salmen, 211 Neb. 123, 317 N.W.2d 900 
(1982). Although it is de novo on the record, we must 
nevertheless recognize that where the evidence is in conflict, we 
will give weight to the fact that the trial court had the 
opportunity to see the witnesses and weigh their credibility. 
Jackson v. Clemens, 216 Neb. 641, 345 N.W.2d 28 (1984); 
Knudtson v. Trainor, 216 Neb. 653, 345 N.W.2d 4 (1984). 

With these rules in mind we turn to the first issue, which 
requires us to determine whether, for purposes of sharing 
profits, the parties were equal partners or had reached some 
other agreement. 

Neb. Rev. Stat. § 67-318 (Reissue 1981), which is a part of 
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the Uniform Partnership Act, Neb. Rev. Stat. §§ 67-301 to 
67-343 (Reissue 1981), provides in part as follows: “The rights 
and duties of the partners in relation to the partnership shall be 
determined, subject to any agreement between them, by the 
following rules: (a) Each partner shall . . . share equally in the 
profits and surplus remaining after all liabilities . - 
(Emphasis supplied.) Smith and Stehlik argue that the evidence 
fails to disclose any contrary agreement between the parties, 
and therefore the provisions of § 67-318(a) require that the 
profits and advances be shared equally. More specifically, 
Smith and Stehlik argue that while there may be evidence of 
some course of dealing, § 67-318(a) provides for equal 
distribution of profits unless the partners expressly agree to the 
contrary. We find, however, no such language in § 67-318, nor 
do the cases which have considered this matter reach such a 
conclusion. In support of their position Smith and Stehlik cite 
to us the case of Barthuly v. Barthuly, 192 Neb. 610, 223 
N.W.2d 429 (1974). Barthuly was an action for an accounting 
between partners in a retail service station. One of the partners 
sought to receive additional compensation for bookkeeping 
services performed by her. In refusing to permit her to receive 
this additional compensation, this court said: 
The evidence does not support a finding that Reuben 
agreed to a salary for Frances. . .. A partner is not entitled 
to charge the partnership account for his services unless 
there is an express agreement that he shall be compensated 
for such services. Gee v. City of Sutton, 149 Neb. 603, 31 
N.W.2d 747. It follows, therefore, that the accounting 
cannot include compensation for Frances’ services as a 
partner since there was no express agreement between the 
partners for such compensation. 
Id. at 614, 223 N.W.2d at 432. 

A careful reading of the Barthuly decision discloses that it 
has no application in the instant case. In Barthuly the parties 
conceded that they were 50-50 partners, and the partner seeking 
additional compensation had _ never received such 
compensation during the course of the partnership. She was 
simply seeking to require an accounting for such services long 
after the services had been performed and unpaid. This court 
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held that absent an express agreement to compensate her for 
those services, she was not entitled to receive them upon 
dissolution of the partnership. While perhaps the use of the 
phrase “express agreement” was unnecessary, it is clear that 
Barthuly does not stand for the proposition asserted by Smith 
and Stehlik. In Barthuly the evidence established that the 
parties had neither an express agreement nor a course of dealing 
which could be considered as an agreement intending to vary 
the provisions of § 67-318(a). One would be required to simply 
disregard all of the evidence in this case and the past dealings of 
the parties in order to arrive at the conclusion contended for by 
Smith and Stehlik. 

In view of the fact that § 67-318 does not require “an express 
agreement,” and in view of the fact that the evidence discloses 
that the parties dealt with each other in a particular manner, we 
believe that the parties did in fact modify the provisions of 
§ 67-318(a) so as to provide that the profits and advances of the 
parties were to be distributed 50 percent to Daub and 25 percent 
each to Stehlik and Smith. This court, in attempting to construe 
the meaning of a contract, has frequently held that the 
interpretation given a contract by the parties themselves while 
engaged in the performance of it is one of the best indications of 
the true intent of the contract, and ordinarily such construction 
of the contract should be enforced. See Lortscher v. Winchell, 
178 Neb. 302, 133 N.W.2d 448 (1965). This rule has been 
applied not only with regard to ambiguities contained within a 
written contract but with regard to oral contracts as well. See, 
Kinkenon v. Hue, 207 Neb. 698, 301 N.W.2d 77 (1981); 
Dunmire v. Cool, 195 Neb. 247, 237 N.W.2d 636 (1976). Our 
review of the record convinces us that § 67-318(a) does not 
require an “express agreement” in order to vary the terms of 
that section but that the manner in which the parties dealt with 
each other during the life of the partnership may be considered 
in determining whether there was an agreement between the 
parties. In making such a review we are convinced that the 
parties agreed, contrary to the provisions of § 67-318(a), to 
divide the profits and advances in a ratio of 50 percent to Daub 
and 25 percent each to Stehlik and Smith. The district court 
committed no error in regard to this issue. 
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We turn, then, to the second issue, of whether Smith is 
entitled to be compensated at some rate other than that which 
existed during the term of the partnership for work performed 
by him following the dissolution of the partnership. The district 
court found that he was not entitled to additional 
compensation, and we agree. 

The Uniform Partnership Act makes it clear that the 
dissolution of the partnership does not terminate the 
partnership for all purposes. Specifically, § 67-329 provides: 
“The dissolution of a partnership is the change in the relation of 
the partners caused by any partner ceasing to be associated in 
the carrying on as distinguished from the winding up of the 
business.” Section 67-330 provides that “[o]n dissolution the 
partnership is not terminated but continues until the winding 
up of partnership affairs is completed.” Both under the 
provisions of the Uniform Partnership Act and the Code of 
Professional Responsibility, the partnership of Daub, Stehlik, 
and Smith was obligated to complete the work for the clients or 
afford the clients an opportunity to seek other counsel. Until 
the work was either completed or the partnership discharged 
from any further responsibility in connection with the work, 
the partnership could not be terminated. A partnership only 
terminates when the business of the partnership has been 
wound up. See Essay v. Essay, 175 Neb. 689, 123 N.W.2d 20 
(1963). Therefore, whatever rules apply with regard to 
distribution before the partnership is dissolved apply after it is 
dissolved but before it is terminated by winding up the affairs of 
the partnership. Section 67-318(f) specifically provides: “No 
partner is entitled to remuneration for acting in the partnership 
business, except that a surviving partner is entitled to 
reasonable compensation for his services in winding up the 
partnership affairs.” Smith, of course, was not here a surviving 
partner. Section 67-318(f), like § 67-318(a), is subject to change 
only where the evidence establishes, either expressly or by 
course of dealing, that the parties intended to modify the 
language of the statute. Because the record is devoid of any 
evidence to establish either an agreement or a course of dealing 
amounting to an agreement, the district court was correct in its 
ruling on this point. 
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That leaves us, then, with the final issue, of whether Daub is 
indebted to the partnership for services performed by him on 
his own behalf in connection with personal matters. In this 
regard the evidence is simply in irreconcilable conflict. Smith 
and Stehlik maintain that the parties agreed that eagh would bill 
himself for his own personal work. Daub maintains that 
personal work was an exception. The evidence reflects instances 
in which both positions were followed. In resolving this conflict 
we are persuaded by two points. First, the district court had an 
opportunity to view the witnesses and resolve any dispute. We 
are further inclined to affirm the trial court on this last matter 
due to the fact that the evidence indicates that the parties were 
at all times aware that Daub was performing these services and 
not billing himself, yet no demand was made that billings be 
rendered or payment made. We are inclined to believe that the 
parties did not intend that the partnership be compensated for 
the partners’ personal work. 

The lesson to be learned from all of this is that most disputes 
and subsequent litigation could be eliminated if parties reduced 
to writing that to which they agreed. Once again we have the 
situation of the poor shoemaker’s son who has no shoes—only 
this time it is the shoemakers themselves who are barefoot. 

The judgment of the district court is therefore in all respects 
affirmed. 

AFFIRMED. 


IN RE TRUST ESTATE OF FRANCES ROBERTS DARLING, DECEASED. 
JOHN DAVID DARLING ET AL., APPELLANTS, V. ROBERT J. DUDEN 
AND JOHN R. O’ HANLON, TRUSTEES, STEPHEN DARLINGETAL., 
APPELLEES. 
365 N.W.2d 821 


Filed April 12, 1985. No. 84-128. 


1. Decedents’ Estates: Adoption. Under the provisions of Neb. Rev. Stat. § 43-110 
(Reissue 1984), an adopted child, in the absence of specific testamentary 
directions to the contrary, inherits from the antecedents of an adoptive parent to 
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the same extent as do the adoptive parent’s natural children. Section 43-110 
negates Jn re Estate of Clarke, 125 Neb. 625, 251 N.W. 279 (1933). 

2. Wills: Perpetuities. The rule against perpetuities prohibits the creation of future 
interests or estates which, by possibility, may not become vested within a life or 
lives in being and 21 years, together with the period of gestation when necessary 
to cover caggs of posthumous birth. 

_____. The law looks with favor upon the early vesting of estates, anda 

remainder will not be held to be contingent if it can reasonably be held to bea 

vested remainder. 

. The rule against perpetuities, by its terms, relates solely to the 
vesting of estates or interests and is not concerned with their possession or 
enjoyment. 

5. Wills: Presumptions. In the absence of a contrary intention, there is a 
presumption that a class will be determined upon the death of the testator. 


Appeal from the District Court for Washington County: 
Darvip D. Quist, Judge. Affirmed. 


Gregory P. Drew, for appellant John David Darling. 


John H. Bernstein of Dixon Dixon & Minahan, PC., for 
appellants Bruce Darling and Mark Hearn. 


Virgil J. Haggart, Jr., of Gaines, Otis, Haggart, Mullen & 
Carta, for appellees. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Some of the natural children of the late David H. Darling 
challenge the district court’s affirmance of the county court’s 
ruling that Darling’s adopted children should share in the 
testamentary trust established by the last will and testament of 
Darling’s mother. We affirm. 

Darling’s mother, Frances Roberts Darling, hereinafter 
referred to as the testatrix, died testate in 1967. Her will, in 
pertinent part, established a trust which required the trustees 

(1) To pay whatever costs of the funeral and burial of my 
son David are proper in the judgment of the Trustees and 
promptly upon his death to divide, distribute and transfer 
the remaining property of the trust fund equally to the 
children of the said David H. Darling who survive him. In 
the event that any of my said grandchildren entitled to 
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share in my estate under the terms of this, my last will and 
testament, shall not be of the age of 25 years at the time of 
the death of my said son, David H. Darling, then and in 
that event, the share of my estate to which they are entitled 
shall be held by my trustees, under the provisions of said 
trust, and paid by said trustees to said grandchildren upon 
their attaining the age of 25 years. 

Darling, the son referred to in the foregoing passage, was 
married four times. His first marriage produced a son, Stephen, 
in 1949. Bruce and Mark, born in 1958 and 1960, respectively, 
were products of Darling’s second marriage. The third marriage 
produced another son, John, in 1966. David married a fourth 
time, after the testatrix’s death, in 1972. In 1977 he adopted his 
last wife’s children, namely, Kimberly Sue, David, and Jayne. 
Darling then died in December of 1982. 

Certain of Darling’s four natural children assert the district 
court erred, in that the interpretation given the trust by the 
county court violates both the testatrix’s intention and the rule 
against perpetuities. They also urge that the class consisting of 
Darling’s “children” or testatrix’s “grandchildren” closed as of 
the death of the testatrix, thus excluding the adopted children. 

The argument concerning the alleged violation of the 
testatrix’s intention rests on the assertion there is a presumption 
that children adopted after the death of a testator are not meant 
to be included in the estate. Cited in support of this position is 
In re Estate of Clarke, 125 Neb. 625, 251 N.W. 279 (1933), 
which quotes with approval from Annot., 70 A.L.R. 626 
(1931): 

“The question of the right of a child adopted after the 
testator’s death to take under the will, as under other 
circumstances, is one of intent upon the part of the 
testator. The fact that the adoption was subsequent to the 
testator’s death raises a grave presumption against an 
intention to include such adopted child, and the better rule 
seems to be that the fact that the testator had no 
knowledge of the adoption at his death overcomes the 
presumption that his intention was so to draw his will as to 
harmonize with the adoption laws.” 

Id. at 632, 251 N.W. at 282. 
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Clarke went onto hold that a daughter adopted in California 
after execution of the will and after the testator’s death was not 
entitled to receive any of the residue of an estate left to her 
adoptive father’s “heirs at law.” The opinion reasoned that the 
phrase “heirs at law” was not to be given a technical meaning 
but, rather, the meaning intended by the testator. The court 
concluded that as there had been no familial relationship prior 
to the testator’s death and there was no knowledge on his part 
that the daughter was to be adopted, the testator had no 
intention to include her as a beneficiary of the residue. 

It is clear, however, that the enactment of Neb. Rev. Stat. 
§ 43-110 (Reissue 1984) negates the Clarke holding. Section 
43-110 states: 

After a decree of adoption is entered, the usual relation 
of parent and child and all the rights, duties and other legal 
consequences of the natural relation of child and parent 
shall thereafter exist between such adopted child and the 
person or persons adopting such child and his, her or their 
kindred. 

(Emphasis supplied.) 

Neil v. Masterson, 187 Neb. 364, 191 N.W.2d 448 (1971), 
decided under the current statute, involved the rights of 
relatives of the adoptive parents to inherit from the adopted 
children. The case held the current statute “can only mean that 
it is the intention of our statute that the next of kin of adoptive 
parents shall have the same right to inherit property from an 
adoptive child as they would from a natural child of said 
adoptive parents.” Id. at 369, 191 N.W.2d at 451. The reverse of 
that proposition is equally true; that is, an adopted child, in the 
absence of specific testamentary directions to the contrary, 
inherits from the antecedents of an adoptive parent to the same 
extent as do the adoptive parent’s natural children. 

It is true, as certain of the natural children argue, that the 
testatrix could not have known of the adoptions, for she had 
both executed her will and died before they took place. Her lack 
of knowledge, however, is not significant. She would have been 
equally ignorant of any natural children sired by Darling after 
her death. The important point is that she had no control over 
who became Darling’s children or by what means. She chose to 
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benefit Darling’s children. He elected to make the children 
produced by his fourth wife his own by adopting them. Having 
become his, those children qualify as beneficiaries of the 
testamentary trust. 

We turn now to the perpetuities issue. The rule against 
perpetuities prohibits the creation of future interests or estates 
which, by possibility, may not become vested within a life or 
lives in being and 21 years, together with the period of gestation 
when necessary to cover cases of posthumous birth. Jn re Estate 
of Schmitz, 214 Neb. 28, 332 N.W.2d 666 (1983). 

The trust requires that the trustees “divide, distribute and 
transfer” the remaining property “equally to the children of the 
said David H. Darling who survive him.” Darling was a life in 
being, both at the time when the trust was written and at the 
time it became effective—on the death of the testatrix. With 
Darling being the measuring life, any interest in his children 
vested at the instant of his death. In other words, the identity of 
Darling’s children who survived him was ascertainable well 
within the time limitation of the rule against perpetuities. The 
language providing that if “any of my said grandchildren 
entitled to share in my estate . . . shall not be of the age of 25 
years at the time of the death of my said son,” then their share 
shall be held by the trustees “and paid by said trustees to said 
grandchildren upon their attaining the age of 25 years” does not 
delay vesting beyond the time permitted. This clause merely 
delays the right of possession and enjoyment of the res until a 
child’s 25th birthday. The rule against perpetuities, by its terms, 
relates solely to the vesting of estates or interests and is not 
concerned with their possession or enjoyment. 70 C.J.S. 
Perpetuities § 7 (1951). . 

“The policy of the law has always been to look with favor 
upon the early vesting of estates, and a remainder will never be 
held to be contingent if it can reasonably be held to be a vested 
remainder.” Wilkins v. Rowan, 107 Neb. 180, 186, 185 N.W. 
437, 439 (1921). The Rowan case is directly on point in quoting 
2 H. Underhill, A Treatise on the Law of Wills § 860 (1900): 

“Whenever it is possible the future interest will be 
construed as vested, and hence alienable and devisable by 
the remainderman. It is not so much the certainty or 
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uncertainty of the enjoyment of the fee in remainder after 
the life estate ends as the uncertainty of the person who 
has a present right to enjoy the future estate if the 
particular estate came to an end now, which determines 
the character of the remainder. A remainder is vested if the 
remainderman, being alive, will take at once if the life 
tenant were to die. The fact that his enjoyment is 
postponed, and, on a certain event, as on his death, may 
never take place at all, does not make the remainder 
contingent. But where there is no person now in being 
upon whom the enjoyment and possession of the 
remainder would devolve as a remainderman, if the 
particular estate were to terminate, the remainder is 
contingent.” 
(Emphasis supplied.) 107 Neb. at 186-87, 185 N.W. at 440. In 
accord, Gade v. Descendants of Unitt, 197 Neb. 713, 250 
N.W.2d 644 (1977); Lowry v. Murren, 195 Neb. 42, 236 N.W.2d 
627 (1975); Tiehen v. Hebenstreit, 152 Neb. 753, 42 N.W.2d 802 
(1950). 

The trust provisions do not violate the rule against 
perpetuities. 

Lastly, certain of the natural children argue, in a variety of 
ways, that the class consisting of Darling’s “children” or 
testatrix’s “grandchildren” closed upon the death of the 
testatrix, thereby excluding the adopted children. They cite 
numerous cases holding that, in the absence of a contrary 
intention, there is a presumption that the class will be 
determined upon the death of the testator. For example, Jn re 
Testamentary Trust of Criss, 213 Neb. 379, 329 N.W.2d 842 
(1983). That is a correct statement of the rule. What the natural 
children ignore is that the language dividing the trust res among 
“the children” of Darling “who survive him” clearly establishes 
the testatrix’s intent to be that the class be determined at the 
time of Darling’s death, not at the time of her own death. 
(Emphasis supplied.) The rule was correctly applied by the 
district court. 

There being no error, the decree of the district court is 
affirmed. 

AFFIRMED. 
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Howarb R. McCCOLLISTER, APPELLEE, V. SHIRLEE RUSHTON 
MCcCOLLISTER, APPELLANT. 
365 N.W.2d 825 


Filed April 12, 1985. No. 84-131. 


1. Property Division: Alimony: Appeal and Error. The standard of review of the 
division of property and the award of alimony in marriage dissolution cases is 
that these matters are initially entrusted to the sound discretion of the trial judge, 
which matters, on appeal, will be reviewed de novo on the record and affirmed in 
the absence of an abuse of the trial judge’s discretion; however, where the 
evidence is in conflict, this court will give weight to the fact that the trial judge 
observed and heard the witnesses and accepted one version of the facts rather 
than another. 

2. Property Division. The rules for determining the division of property in an 
action for dissolution of marriage provide no mathematical formula by which 
such awards can be precisely determined. Such awards are to be determined by 
the facts in each case. 

. In an action for dissolution of marriage, a court may divide property 
between the parties in accordance with the equities of the situation, irrespective 
of how legal title is held. ; 

4. Property Division: Alimony. When dissolution of a marriage is decreed, the 
court may order payment of such alimony by one party to the other and division 
of property as may be reasonable, having regard for the circumstances of the 
parties, duration of the marriage, and a history of the contributions to the 
marriage by each party. 

5. Alimony. In determining whether alimony should be awarded, in what amount, 
and over what period of time, the ultimate criterion is one of reasonableness. 


Appeal from the District Court for Douglas County: JOHN 
E. CLARK, Judge. Affirmed as modified. 


Knudsen, Berkheimer, Richardson & Endacott, for 
appellant. 


Daniel J. Duffy of Cassem, Tierney, Adams, Gotch & 
Douglas, for appellee. 


BoSLAUGH, HASTINGS, CAPORALE, and SHANAHAN, JJ., and 
COLWELL, D.J., Retired. 


COLWELL, D.J., Retired. 

Respondent, Shirlee Rushton McCollister, appeals a 
dissolution of marriage decree, assigning three errors: (1) The 
unreasonable division of property; (2) The amount and 
duration of alimony; and (3) The cancellation of a $41,135 
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nonnegotiable note executed by appellee, Howard R. 
McCollister, in favor of appellant. 

The decree, entered December 30, 1983, included these 
orders (summarized): Each party was awarded his or her 
personal effects, jewelry, and the other personal property 
possessed at the time of marriage. Appellant was awarded (1) 
the household goods and furniture located in the parties’ 
Omaha condominium ($10,000), (2) her undivided one-half 
interest in an investment rental house on Parker Street, Omaha, 
Nebraska, (3) a 1978 Cadillac car, and (4) all certificates of | 
deposit and bank accounts registered in her name. Appellee was 
awarded (1) the household goods and furniture located in the 
parties’ Colorado condominium, (2) all stocks, bonds, bank 
accounts, insurance policies, and pension benefits owned and 
possessed by him, (3) the condominium located at 1030 South 
111th Plaza, Omaha, Nebraska, subject to encumbrances to be 
paid by him, and (4) the condominium located at 3350 Camels 
Ridge Lane, Colorado Springs, Colorado, subject to 
encumbrances to be paid by him. Appellee was ordered to pay 
$4,798 marital debts, pay to appellant as alimony $1,000 per 
month commencing December 1, 1983, for a period of 36 
months or until death or remarriage of appellant or death of 
appellee, and to pay appellant $2,500 for attorney fees. The 
disputed $41,135 promissory note, exhibit 11, was ordered 
canceled. 

The parties were married February 14, 1976, at Greeley, 
Colorado; both had been previously married. Howard, age 58 
years, as plant manager of Witco Chemical Corporation, 
Omaha branch, earned an average annual salary of $60,000; he 
had been employed by that company and its predecessors for 29 
years. Shirlee, age 56 years, was not employed; she had worked 
for less than 1 year as an apprentice interior decorator at $4 per 
hour. During the marriage, she had cancer surgery, and her 
condition requires regular medical attention. 

During the 1976 to 1982 taxable years, they reported total 
taxable income (rounded) of $850,000, including: wages, 
$411,000; interest, $84,000; dividends, $55,000; capital gains, 
$280,000; and miscellaneous, $24,000. 

The parties jointly owe federal and Nebraska state income 
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tax deficiencies. Exhibit 26 is a notice from the IRS of their 
liability for $89,586 tax deficiencies and penalties for 1977 and 
1978. Exhibit 12 contains a computation prepared by Howard’s 
tax consultants on September 12, 1983, showing federal and 
state tax liability and penalties of $105,169, interest of $41,424 
for 1977 to 1980, and Howard’s payment of $75,000, leaving a 
balance of $71,593. The trial court ordered Howard to pay the 
tax liability and to hold Shirlee harmless therefrom. 

The court assigned all of Howard’s pension rights to him; 
however, no required finding was made of its value. Neb. Rev. 
Stat. § 42-366 (Reissue 1984); Kullbom v. Kullbom, 209 Neb. 
145, 306 N.W.2d 844 (1981). Exhibits 18, 24, and 27 show that 
after January 1, 1990, his lifetime annual retirement benefit 
was projected as $23,565; it is vested, with preretirement death 
benefits. Further, on January 1, 1984, he had an option for 
early retirement benefits in a life annuity of $1,098 a month or 
10-year-certain benefits of $1,045 a month. 

At the time of marriage each party owned property, exclusive 
of tangible personal items, as follows: Howard: residence, 
$80,000; stocks and bonds, $431,000; and contracts, $12,000; 
all subject to $54,000 in debts, for a net value of $469,000. 
Shirlee: residence, $90,000; stocks, $6,000; savings certificate, 
$6,000; and contracts, $9,000; all subject to a $16,000 house 
mortgage, for a net value of $95,000. The joint total value was 
$564,000. 

‘ During the marriage, these property changes occurred. 
Shirlee’s residence was sold for $80,000, and she received a 
$30,000 gift from her father; all of these funds were retained by 
her. Howard’s residence was sold for $120,000; he sold his 
shares in Southwest Petro-Chem, Inc., for $659,125, netting a 
$232,000 capital gain; and he inherited an interest in real estate, 
which was sold for $144,000; all of these funds were either 
invested in present, identifiable, marital assets or expended for 
regular family expenses. 

Soon after their marriage, they built as their home the 
Omaha condominium, toward which Howard contributed 
$75,000 from the sale of his residence; at trial it had a net value 
of about $97,800. In 1979 they built the Colorado 
condominium, primarily as an investment; Shirlee contributed 
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the $5,000 downpayment, which is included in the disputed 
note. There is strong evidence that Howard contributed most of 
his $144,000 inheritance, along with other assets and earnings. 
At trial Howard testified the net value of the Colorado 
condominium was about $145,264; however, this value 
included as a liability the disputed $41,135 note, which, when 
canceled by the court, increased the net value to about 
$186,400. Shirlee’s expert estimated the Colorado 
condominium’s value at $60,000 less. Both condominiums were 
titled in the names of the parties as joint tenants. 

At trial the total marital property, exclusive of tangible 
personal property, totaled $524,000, which was assigned by the 
decree as follows (values rounded): To Howard: furniture, 
$8,000; Omaha condominium, $97,000; Colorado 
condominium, $186,000; life insurance (value), $21,000; stocks 
and bonds, $160,000; pension, no value assigned; and cash, 
$10,000; for a total of $482,000, subject to $100,000 in debts 
and tax deficiencies, for a net value of $382,000. To Shirlee: 
furniture, $10,000; rental house, $1,200; and certificates of 
deposit, $131,000; for a total of $142,000; the disputed note is 
not included. 

From the beginning, with no objection by Howard, Shirlee 
kept and segregated all of her original assets as her separate 
property, including gifts and the proceeds from the sale of her 
residence. Her property was generally invested and reinvested 
in certificates of deposit. There is no evidence that any other 
funds were included. 

During the marriage, Howard commingled all property and 
earnings as needs arose. With minor exceptions he voluntarily 
paid and invested in all of the parties’ household fixed charges 
and expenses, taxes, home maintenance, insurance premiums, 
health care, entertainment, interest, mortgage payments, tax 
penalties, and condominium purchases and construction costs. 

The record does not provide a clear explanation of the 
dramatic change in the value of the marital assets, except the 
parties’ unrestrained spending. 

The standard of review of the division of property and the 
award of alimony in marriage dissolution cases is that these 
matters are initially entrusted to the sound discretion of the trial 
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judge, which matters, on appeal, will be reviewed de novo on 
the record and affirmed in the absence of an abuse of the trial 
judge’s discretion; however, where the evidence is in conflict, 
this court will give weight to the fact that the trial judge 
observed and heard the witnesses and accepted one version of 
the facts rather than another. See, Guggenmos v. Guggenmos, 
218 Neb. 746, 359 N. W.2d 87 (1984); Reuter v. Reuter, 218 Neb. 
732, 359 N.W.2d 78 (1984). 

The first and third assigned errors are discussed together. 

In an action for dissolution of marriage, the rules for 
determining the division of property owned by the parties, 
including that owned at marriage and acquired by gift or 
inheritance, provide no mathematical formula by which such 
awards can be precisely determined. Such awards are to be 
determined by the facts in each case. See Lord v. Lord, 213 
Neb. 557, 330 N.W.2d 492 (1983). “The ultimate test . . . is one 
of reasonableness.” Burger v. Burger, 215 Neb. 699, 701, 340 
N.W.2d 400, 401 (1983). 

It is not necessary to set out the note in full. It was dated 
October 19, 1981, and signed by Howard, promising to pay 
Shirlee for future money advances made by her for mortgage 
payments and other expenses related to the Colorado 
condominium, all with interest. Howard endorsed on the note 
his receipt of seven such advances between December 30, 1981, 
and September 1, 1982, totaling $41,135.59. 

At the time the court announced the decree, the record 
shows: 

MR. LUSTGARTEN: You have no provision in here 
for the repayment by Mr. McCollister to Mrs. McCollister. 
THE COURT: No. As a matter of fact, if it’s necessary, 
I do specifically find that the note should be canceled. 
MR. LUSTGARTEN: And she gets no return of the 
monies? 
THE COURT: That’s right, other than alimony award. 
I don’t think that agreement is any more valid than the 
antenuptial agreement. 
(Emphasis supplied.) 

Shirlee argues that the note is a debt that Howard owes, and 

she should recover it in the property division. 
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Neb. Rev. Stat. § 42-201 (Reissue 1984) relates to a wife’s 
separate property, generally providing that the property owned 
by the wife at the time of marriage, together with profits, 
increases, purchases, and gifts, remains her sole property. In 
May v. May, 9 Neb. 16, 2 N.W. 221 (1879), a wife was allowed 
to recover from her husband on a promissory note. See, also, 
Imig v. March, 203 Neb. 537, 279 N.W.2d 382 (1979). However, 
in May the recovery on the note was the issue pleaded and 
proved. The dissolution proceedings here are equitable in 
nature; Shirlee does not plead an issue to recover money from 
Howard on the note. Rather, the only consideration of the note 
as an issue is included along with that of all the parties’ property 
in the issues joined in the pleadings for a reasonable division of 
property and award of alimony. The evidence concerning the 
note was proof of money advanced to Howard and his intent, at 
the time, to repay. 

“Tn an action for dissolution of marriage, a court may divide 
property between the parties in accordance with the equities of 
the situation irrespective of how legal title is held.” (Emphasis 
supplied.) Cozette v. Cozette, 196 Neb. 780, 784, 246 N.W.2d 
473, 475 (1976). It was not error for the court to consider the 
money advancements shown in the note and to order its 
cancellation, since that was a part of the court’s discretion in 
dividing the property, although the reason assigned may have 
been incorrect. The question is, What consideration was given 
to the note advancements? The record is not clear; however, we 
conclude that the trial judge considered the same in the alimony 
award, and we will do the same. 

The absence of any finding of value for Howard’s pension 
rights presents speculative factors that are better treated in this 
case in the later consideration of alimony. 

Shirlee’s beginning assets were valued at $95,000; later, the 
value of the property assigned to her was $142,000, an increase 
of $47,000. Howard’s beginning assets were valued at $469,000; 
the value of the property assigned to him, not including 
pension, was $382,000; whether there was a final gain or loss is 
speculative. 

Considering the whole record, the division of property as 
made by the court was reasonable, and there was no abuse of 
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discretion therein. 

When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to the 
other and division of property as may be reasonable, 
-having regard for the circumstances of the parties, 
duration of the marriage, a history of the contributions to 
the marriage by each party.... 

Neb. Rev. Stat. § 42-365 (Reissue 1984). “In determining 
whether alimony should be awarded, in what amount, and over 
what period of time, the ultimate criterion . . . is one of 
reasonableness.” Johnson v. Johnson, 209 Neb. 317, 325, 307 
N.W.2d 783, 789 (1981); § 42-365. 

The second assigned error argues that the alimony award of 
$1,000 a month for 36 months was inadequate. From all the 
evidence these particular considerations are present. The 
parties were married 7 years. Shirlee’s $41,135 note representing 
cash advancements was canceled and disregarded in the 
division of property; further, it was given inadequate 
consideration in the allowance of alimony. From the record no 
consideration was given to the value of Howard’s pension rights 
when alimony was awarded, although his annual benefit was 
substantial. Shirlee was 56 years of age and without 
occupational skills; her health required regular medical 
‘attention, resulting from cancer surgery. The purpose of 
alimony is to provide for the continued maintenance or support 
of Shirlee when economic conditions and other circumstances 
make it appropriate. § 42-365. Shirlee testified that her 
maintenance and support needs exceeded $3,000 a month. 

Shirlee’s investment income comes from the interest on 
$131,000 in bank certificates of deposit; she has no debts. 
Howard’s income exceeds $70,000 annually, and he has 
substantial vested pension rights. There was a dramatic 
reduction of marital asset values during the marriage, 
considering the gross incomes, capital gains, inheritances, and 
stable economic conditions. Both condominiums are potential 
income-producing assets, either as rentals or from their sale 
proceeds. There are, however, substantial monthly 
condominium expenses chargeable to Howard for expenses, 
mortgage payments, taxes, and insurance. Howard was 
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ordered to pay $4,798 marital debts, and he was ordered to pay 
and hold Shirlee harmless for both mortgage indebtedness and 
the income tax deficiencies of $71,593 and interest. 

From the whole record we conclude that the alimony award 
was unreasonable, amounting to an abuse of discretion. It 
should be modified to provide that appellee shall pay to 
appellant as alimony the sum of $1,000 each month beginning 
December 1, 1983, for a period of 36 consecutive months, and 
thereafter to likewise pay $750 each month for 36 consecutive 
months. All such alimony payments are to terminate upon 
either the death or remarriage of Shirlee or the death of 
Howard. Appellant is allowed $1,000 as attorney fees in this 
court. 

AFFIRMED AS MODIFIED. 


STATE OF NEBRASKA, APPELLEE, V. ALEXIUS L. BIDEAUX, 
APPELLANT. 
365 N.W.2d 830 


Filed April 12, 1985. No. 84-172. 


1. Expert Witnesses. The admission of opinion testimony of an expert is generally 
discretionary with the trial court, and the determination of its weight is largely a 
matter for the jury. A general objection as to foundation to a question requesting 
the opinion of a witness does not reach the issue of the qualification of the 
witness as an expert. 

. Both the court and opposing counsel are entitled to know that an 
objection goes to the qualifications of the witness as an expert rather than to the 
factual foundation for the opinion. 

3. Trial: Judges. The trial court should refrain from making remarks prejudicial to 
a litigant or calculated to influence the minds of a jury. 

4. Criminal Law: Witnesses: Evidence. It is proper in a criminal case to show 
defendant’s conduct, demeanor, statements, attitude, and relation toward the 
crime. 

5. Motions for New Trial. A motion for a new trial based on the ground of newly 
discovered evidence is addressed to the sound discretion of the trial court, and 
unless an abuse of discretion is shown, its determination will not be disturbed. 

. Newly discovered evidence must be so potent that, by strengthening 

evidence already offered, a new trial would probably result in a different verdict. 
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Appeal from the District Court for Colfax County: JoHNM. 
Brower, Judge. Affirmed. 


Kirk E. Naylor, Jr., and Mark M. Sipple of Luckey, Sipple & 
Hansen, for appellant. 


Paul L. Douglas, Attorney General, and Lynne R. Fritz, for 
appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

Following a jury trial, the defendant was convicted of the 
felony offense of arson and was sentenced to a term of 
imprisonment for 18 months. He has appealed to this court and 
details the following assignments of error: (1) The court erred in 
overruling defendant’s foundational objection to an opinion 
given by the Schuyler fire chief as to the cause of the fire; (2) 
The court erred in overruling defendant’s motions for mistrial; 
and (3) The court erred in overruling defendant’s motion for a 
new trial based on newly discovered evidence. We affirm. 

At approximately 11:49 p.m. on January 25, 1983, a fire was 
reported at Johnnies Steakhouse located in Schuyler and owned 
by the defendant. The fire ultimately destroyed the building 
and its contents. The defendant filed a claim with his insurance 
company and sometime later was charged with arson in 
connection with that fire. 

The evidence adduced by the State tended to show that the 
fire was deliberately set, that it started shortly after the 
defendant himself had closed the restaurant for the evening, 
and that the steakhouse was not doing well financially. An 
examination of the record discloses that the evidence, if 
properly admitted and believed by the jury, was sufficient to 
support the conviction, and appellant makes no argument to 
the contrary. 

Richard Kracl testified that at the time in question he had 
been chief of the Schuyler Volunteer Fire Department for 7 
years and a member of the department for 16 years. He was the 
first member of the department to arrive at the fire. He had 
responded to the 11:49 p.m. alarm, and was followed by the 
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first assistant chief and the first fire engine, which appeared on 
the scene at 11:58 p.m. He described in some detail how he 
determined that no one was inside the building; made a visual 
inspection of the building by walking all around it; determined 
that there had been no forced entry of the building; noticed a 
large concentration of smoke coming from the furnace room; 
and opened the front door, located in the middle of the south 
end of the building, and found a large buildup of smoke and 
heat in that area. 

Kracl’s testimony, which is the subject of the first assignment 
of error, was as follows: 

Q. Chief, based upon your years in the Schuyler 
Volunteer Fire Department, both as a fire fighter and as a 
chief, based on your observations at the scene of Johnnie’s 
Steak House, based on your observations when you had 
gone by earlier that evening and based particularly on 
your observations at the south doorway when you opened 
it, based on your observations when the windows were 
knocked out, did you form an opinion at the time you 
were fighting this fire with respect to its cause or origin? 
That calls for a yes or no answer. 

A. Yes, I did. 

Q. What was that opinion, sir? 

MR. NAYLOR: I would object. Lack of foundation. 

THE COURT: I’m going to overrule. He can answer 
the question. 

THE WITNESS: I suspected arson at that particular 
time. 

The defendant does not argue a lack of foundation, i.e., 
absence of underlying factors from which the conclusion could 
be made, but, rather, that the witness did not possess the 
necessary qualifications to qualify as an expert witness. There is 
no question but that this is a proper subject of expert testimony. 

In the first place we do not believe a general objection on 
foundation reaches the qualifications of the witness. In State v. 
Johnson, 96 Idaho 727, 536 P.2d 295 (1975), the witness 
testified that he was the fire chief, had been with the 
department for 15 years, and had observed the fire. Over an 
objection that improper foundation had been laid, he was 
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permitted to give his opinion that gasoline was involved in the 
fire. In affirming the trial court the Supreme Court of Idaho 
stated: 
The admission of opinion testimony of an “expert” is 
largely discretionary with the trial court and the 
determination of its weight is largely a matter for the jury. 
[Citation omitted.] No issue was presented by appellant as 
to the qualifications of these witnesses, his objection being 
simply to the effect that the opinion was without 
foundation. Under these circumstances we find no error. 
Id. at 732, 536 P2d at 300. The reasoning supporting this 
conclusion is very sound; both the court and opposing counsel 
are entitled to know that the objection goes to the qualifications 
of the witness as an expert rather than to the factual foundation 
for the opinion. 
Even assuming error, there was no prejudice. The witness 
Kracl went on to testify: 

Q. As the Fire Chief is it your responsibility to 
determine whether or not the Fire Marshal will be called to 
make an investigation? 

A. It is whoever is in charge. 


Q. I take it that you don’t call the Fire Marshal 
regularly for all fires? 

A. No, I don’t. 

Q. What basis do you use in determining whether or not 
the Fire Marshal ought to be called? 

A. I call the Fire Marshal when I cannot come up witha 
probable cause and when I suspect arson. 

Q. In this case you did call him? 

A. I did. 

Earlier in the trial, Paul Lambrecht, a deputy state fire 
marshal, gave the following testimony without objection: 

Q. What is the Fire Marshal’s responsibility in the State 
of Nebraska with respect to fire investigations? 

A. We assist Fire Chiefs in determining the causes of the 
fires. 


Q. Anytime there is a fire is the Fire Marshal’s Office 
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called? 
A. Only when the Fire Chief himself cannot find the 
cause or feels the fire is of suspicious origin. 


Q. What did you do? 
A. Met with Deputy McDonald [of the fire marshal’s 
office] at Johnnie’s Steak House. 


A. He informed me of what time he was called and the 
information that he had and the people they have 
interviewed and talked to. 

The only inference that can be drawn from the testimony of 
that witness was that the fire chief suspected arson. That is all to 
which Chief Kracl testified, and it was cumulative of the 
testimony of the other witnesses. 

The second assignment of error deals with two motions for 
mistrial made by the defendant. The first involved a statement 
by the trial judge, which it is claimed misstated the record. 

During closing argument, defense counsel stated: “Then we 
move on to the kitchen. At long last they [State’s witnesses] 
finally admit to us that those burns in that kitchen area could be 
caused by spilled grease. That was like pulling teeth, but they 
finally admitted it.” The prosecutor interposed the following: 
“TI object to the extent he misstates the evidence on all of the 
kitchen area. It was only in one of the kitchen areas.” The ruling 
of the court followed: “The jury shall not consider this. I 
believe the evidence does show in some of the kitchen areas, 
counsel.” 

It is somewhat difficult to follow defendant’s argument in 
that he states in his brief at 14, “While the record does not show 
to which area of the kitchen defense counsel was pointing, the 
testimony of the State’s expert . . . would tend to provide 
evidence in support of counsel’s argument that burns in the 
kitchen area could have been caused by spilled grease.” 

The record supports the statement of the trial judge. Defense 
counsel inquired of a State’s witness, Frederick King, “[I]f that 
grease got loose on the floor in the kitchen area. . . it could 
cause burning on the tiles consistent with that area you found 
around the doorway and in the area of the table, could it not?” 
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to which the witness replied, “It’s a possibility.” The effect of 
the trial court’s ruling was in fact to advise the jury to disregard 
both the overbroad generalizations of the “kitchen area” by the 
defense and the underinclusive characterization of “one of the 
kitchen areas” by the prosecutor. 

The second objection relating to defendant’s motion for 
mistrial occurred during the State’s closing argument: 

MR. O’BRIEN: ... And how did the office burn? Do 
you remember the testimony? All of the ducting work out 
of that furnace is in the south end, every bit of it. We have 
got fire walls, concrete block fire walls between there and 
the office. We have a distance with little or no damage. We 
have no damage on this side. We have no damage on this 
side. The roof caves in but no damage except for the 
complete and total destruction of the office. 

MR. NAYLOR: Maybe it is my time to object. Not 
reflecting the evidence. 

THE COURT: I think the evidence does reflect it, 
counsel. 

The defendant argues that this constituted an impermissible 
comment on the evidence by the trial judge, which tended to 
preclude the jury from reaching its own conclusion in that 
regard, and tended to discredit defense counsel in the eyes of the 
jury. He also insists that the trial judge’s characterization of the 
evidence was wrong. We do not agree. 

Defendant’s objection goes to the prosecution’s statement 
that, in effect, there was no damage on either side of the office, 
but complete and total destruction of the office. 

The witness Eldon Boh had testified that the Mediterranean 
Room area, immediately to the west of the office, showed little 
damage. He said that probably 75 percent of the office had 
experienced total consumption. Also, he commented that the 
dining area adjacent to the office on the other side gave no 
indication of low burn. The witness repeated almost identical 
statements on cross-examination. 

In light of the record we cannot say that the prosecuting 
attorney misstated the record. Furthermore, when counsel 
objects to a statement as “not reflecting the evidence,” had the 
trial judge replied with a simple “Overruled,” that is 
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tantamount to saying, “I think the evidence does reflect it, 
counsel.” 

We agree with the defendant that the court should refrain 
from commenting on the evidence or making remarks 
prejudicial to a litigant or calculated to influence the minds of 
the jury. State v. Goff, 174 Neb. 548, 118 N.W.2d 625 (1962); 
Moore v. State, 147 Neb. 390, 23 N.W.2d 552 (1946). Both of 
those cases were reversed for additional reasons than 
misconduct of the court. In the one case it was found to be 
prejudicial error not to have submitted lesser-included offenses, 
and in the other there were unconstitutional searches and 
seizures. 

In any event, in Goff the trial court overruled defense 
counsel’s motion to sequester witnesses, and in doing so stated, 
“TI think perhaps it is nonsense. I have no patience with that type 
of motion whatsoever. However, in this case under the existing 
circumstances since the defendant feels he is being persecuted so 
unfairly I am going to give him the benefit of the motion and 
sustain the motion.” 174 Neb. at 557, 118 N.W.2d at 631. 

In Moore defense counsel interrupted examination of the 
State’s witness in order to interpose an objection and was told 
by the trial judge, “Wait a minute. We will try this lawsuit the 
way it should be tried and there will be no more of that shyster 
stuff. Answer that question.” (Emphasis in original.) 147 Neb. 
at 397, 23 N.W.2d at 556. A short time later, before the witness 
had answered a question favorable to the defendant but 
unfavorable to the State, the judge stated: “Wait a minute, that 
will all go out and the jury will ignore it. . . . Answer the 
question and tell the truth because you are not interested in this 
prosecution. This is the State of Nebraska, and you remember 
what I tell you or I will send you to jail... .” Id. 

The “comments” of the trial judge in the instant case 
certainly did not rise to the level of those quoted above, and 
were not prejudicial to the defendant. This is especially true 
when considering the remarks of the prosecutor immediately 
following the overruling of defendant’s motion: 

Ladies and gentlemen, you listened to evidence, you 
recall the evidence and you pay attention to what you 
heard and saw. You do it while the Court proceeding went 
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forward. Do you think that? Is that what the witnesses 
said, or is that not what the witnesses said? You make your 
judgments based on that, ladies and gentlemen. 

Finally, on the second general assignment of error, defendant 
complains that he should have been granted a mistrial because a 
witness was permitted, over objection as to relevance, to testify 
as to defendant’s drinking of alcoholic beverages on the night of 
the fire, and as it progressed. Lynn Steffensmeier, an employee 
of the defendant, testified that at around 12:45 a.m., during the 
course of the fire, she had occasion to see the defendant 
drinking. Over objection by the defendant, she was permitted 
to testify that the defendant became intoxicated. It is the 
defendant’s contention that his objection and motion for 
mistrial should have been sustained because the evidence was 
not relevant as to whether the defendant set this fire. 

The State contends that this evidence demonstrated the 
defendant’s disinterest in monitoring the efforts of the 
firefighters to save his building, because he had intentionally set 
the fire for the purpose of collecting insurance money. This 
would be a permissible inference to draw, in which event the 
evidence was relevant. “ ‘It is proper in a criminal case to show 
defendant’s conduct, demeanor, statements, attitude, and 
relation toward the crime. These are circumstances to be 
shown.’ ” State v. Martin, 198 Neb. 811, 819, 255 N. W.2d 844, 
849 (1977). 

His conduct perhaps could also show remorse over the loss of 
his building and business, which would be favorable to the 
defendant’s case. At the very worst, if completely irrelevant, it 
was harmless error not requiring reversal because it did not 
affect the substantial rights of the defendant. State v. 
Rathburn, 195 Neb. 485, 239 N.W.2d 253 (1976). We do not 
believe that the trial court abused its discretion in allowing such 
evidence to be received. State v. Fries, 214 Neb. 874, 337 
N.W.2d 398 (1983). 

The defendant’s final assignment of error is that the trial 
court incorrectly overruled the motion for a new trial based on 
newly discovered evidence. After the jury verdict was rendered 
and prior to sentencing, the defense moved for a new trial based 
on the following information. During the day of January 25, 
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1983, some 12 hours before the fire occurred, a customer in 
Johnnies Steakhouse in Columbus, Nebraska, commented that 
Johnnies in Schuyler had burned down the previous night.. 
Additionally, a couple, who very generally matched the 
description of the customer and his companion, were seen in 
Johnnies in Schuyler between 9 and 9:45 p.m. on the same day. 

“A motion for new trial on the ground of newly discovered 
evidence is addressed to the sound discretion of the trial court 
and, unless an abuse of discretion is shown, its determination 
will not be disturbed.” State v. Record, 208 Neb. 90, 92, 302 
N.W.2d 367, 368 (1981). 

Neb. Rev. Stat. § 29-2103 (Reissue 1979) provides in 
pertinent part: 

In any criminal case where it shall be made to appear upon 
the motion of the defendant for a new trial, supported by 
affidavits, depositions or oral testimony, that the 
defendant has discovered new evidence material to his 
defense which he could not with reasonable diligence have 
discovered and produced during the term within which the 
verdict upon which he was sentenced was rendered, the 
district court may set aside such sentence and grant a new 
trial... . 

This court has stated that new evidence in support of such a 
motion “ ‘must be so potent that, by strengthening evidence 
already offered, a new trial would probably result in a different 
verdict.” ” (Emphasis supplied.) State v. Pittman, 210 Neb. 
117, 121, 313 N.W.2d 252, 256 (1981). See, also, State v. 
Hortman, 207 Neb. 393, 299 N.W.2d 187 (1980). 

The defendant’s evidence offered in support of his motion 
falls far short of the requisite showing of a probable different 
result. If credible, it tends to show no more than that someone 
else knew in advance of the intentional burning of the 
restaurant. Rather than bolstering Mr. Bideaux’s defense, it 
strengthens the evidence proffered by the State indicating 
arson. The ruling of the trial court was well within the bounds 
of its discretion and consequently will not be disturbed. 

The judgment and sentence of the district court are affirmed. 


AFFIRMED. 
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GRANT, J., dissenting. 

I respectfully dissent on two points. First, I believe that the 
testimony of the chief of the Schuyler Volunteer Fire 
Department was inadmissible as that of an expert when he 
testified that his opinion as to the cause of the fire was that “I 
suspected arson at that particular time.” While defendant did 
not move to strike the answer, I believe that the answer was so 
prejudicial as to require reversal. If the chief’s opinion was that 
the cause of the fire was arson, a different question would be 
presented. I do not reach that question. If in a criminal case an 
alleged expert witness is permitted to testify that at the time of a 
fire, after making observations about the affected building and 
the nature of the fire, he suspects arson, we have opened the 
door to a flood of expert suspicions that are particularly 
prejudicial in a criminal case. 

The danger of allowing this sort of answer is pointed out by 
the next question propounded by the State’s counsel: “Why was 
it that you had that suspicion?” This question was answered by 
the chief, “Because of the involvement of the building in the 
elapsed time that I was there.” 

The word “suspect” is defined in part in Black’s Law 
Dictionary 1297 (Sth ed. 1979) as follows: “To have a slight or 
even vague idea concerning;—not necessarily involving 
knowledge or belief or likelihood.” “Suspicion” is defined in 
the same dictionary at 1298 as follows: “The act of suspecting, 
or the state of being suspected; imagination, generally of 
something ill; distrust; mistrust; doubt. The apprehension of 
something without proof or upon slight evidence. Suspicion 
implies a belief or opinion based upon facts or circumstances 
which do not amount to proof.” 

I do not believe that even an expert’s suspicions have any 
place in a criminal trial. In none of the chief’s testimony is there 
any opinion, firm or otherwise, as to the cause of the fire. If 
“suspicions” are held admissible in a criminal case, it seems that 
the day is not far distant. when in a civil case an expert will testify 
that he “suspects negligence.” I believe that in this case the 
chief’s “suspicions” are not admissible and that the admission 
of such testimony was reversible error. 
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I also believe that defendant’s motion for mistrial because of 
the admission of evidence as to defendant’s intoxication should 
have been granted. Defendant’s employee Lynn Steffensmeier 
was called by the State apparently for the primary purpose of 
establishing that before the fire defendant did not order certain 
amounts of liquor usually ordered in the course of defendant’s 
business. The employee also testified that while the fire was 
being fought, she saw defendant drinking at the home of a 
mutual friend with the employee and other friends. The 
employee was specifically asked, “Did you have occasion to 
observe him putting on his coat to leave?” Over defendant’s 
objection, the witness answered, “When Lex [defendant] left, 
he had quite a bit of drink and he put his coat on inside out.” 
This question as to a specific incident is irrelevant, immaterial, 
and prejudicial to defendant. : 

Further, the State then established that the employee-witness 
had in the past consumed alcohol, knew “the effect and feel 
that it gives you,” had observed people that the witness knew 
were “under the influence,” and knew how they would act. 
Having thus established the employee as an expert, the State 
inquired, “Would you have an opinion on whether or not the 
defendant was at that time that you are describing 
intoxicated?” Over objection, the witness answered, “Yes, I 
would say so.” The subject of intoxication was then dropped. 

Defendant contended that this evidence was not relevant. I 
agree. Relevant evidence is defined in Neb. Rev. Stat. § 27-401 
(Reissue 1979) as evidence “having any tendency to make the 
existence of any fact that is of consequence to the determination 
of the action more probable or less probable than it would be 
without the evidence.” I cannot see how evidence of defendant’s 
specific acts and intoxication at 4 a.m. the morning after the 
fire tends to prove anything except that defendant had 
consumed too much alcohol. The State’s contention in its brief 
that this evidence “is consistent with the conclusion that 
[defendant] was disinterested in monitoring the firefighters’ 
efforts since he had intentionally set the fire for the purpose of 
collecting insurance money” (Brief for Appellee at 14) only 
shows that inferences descend to suspicions when based on 
irrelevant facts. An equally plausible “inference” would be that 
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defendant was so distraught at seeing his business go up in 
flames that he, unfortunately, turned to strong drink. Since 
there was no other evidence as to the reason for defendant’s 
drinking, I do not believe that the court should let a jury flip a 
coin, in effect, to decide what that behavior means. 

The difficult question to me in this connection is whether the 
admission of such evidence was prejudicial. I believe that the 
evidence is prejudicial, given the growing, warranted concerns 
of this State and its individual citizens as to drinking alcoholic 
liquor and driving and what I feel is the inevitable spread of 
those concerns to many aspects of drinking at all. There is no 
lawyer worth his salt who does not delight in establishing that 
the opposing party has become intoxicated in any connection 
with any incident before any jury. It is the duty of the courts to 
keep such evidence from the jury unless the intoxication is 
relevant to the issue at hand. 

The State, in its brief, cites State v. Martin, 198 Neb. 811, 255 
N.W.2d 844 (1977), as holding that it is proper in a criminal case 
to show circumstances such as defendant’s conduct, demeanor, 
statements, and relation to the crime. Martin does state that, 
but that case specifically holds only that a statement made by 
defendant to a victim’s mother that “he [defendant] didn’t 
mean to shoot her [the victim], he just meant to nick her,” is 
admissible to show a shooting was deliberate, not accidental. 
That does not concern “demeanor” at all. 

The case is close. Defendant’s conviction is based on 
circumstantial evidence proved by expert witnesses and is 
disputed by defendant by evidence including that of an expert 
witness. I would reverse and remand for a new trial. 

CAPORALE, J., dissenting. 

I join in that portion of Judge Grant’s dissent which 
characterizes the evidence of defendant’s intoxication as 
inadmissible. 

Moreover, I cannot agree with the majority’s statement that 
the trial judge’s comment during the prosecutor’s closing 
argument that the judge thought “the evidence does reflect it, 
counsel,” is “tantamount” to, or the equivalent of, saying 
“Overruled.” The latter suggests only that there is no merit to 
the objection, perhaps only because different inferences could 
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be drawn’from the evidence. The former implies that the judge 
has weighed the evidence and has concluded the fact to be as 
stated by the prosecution. Those are obviously two different 
things; thus one cannot be the equivalent of the other. 

In reversing a condemnation award in Langdon v. Loup 
River Public Power District, 144 Neb. 325, 13 N.W.2d 168 
(1944), in part because of the trial judge’s misconduct, this 
court recognized that a party is entitled to have the jury pass on 
the evidence without interference by the trial judge. Such a 
concept can be no less important in a criminal trial than it is ina 
civil one. 

To suggest that the prosecutor’s admonition to the jury that it 
make its own judgment on the evidence cures any error arising 
from the judge’s comment is to ignore the realities of jury trials. 
As noted in Hansen vy. State, 141 Neb. 278, 3 N.W.2d 441 
(1942), jurors are alert to the judge’s attitude respecting the 
merits of a case, particularly in criminal trials. 

During the course of a trial, the judge should refrain from 
making remarks which may have a tendency to influence the 
jury. Pitt v. Checker Cab Co., 217 Neb. 600, 350 N.W.2d 507 
(1984). He or she should be ever mindful that a judge’s role is to 
govern a trial in such a manner that each party is assured 
fairness. Persuasion is the task of advocates, not of jurists. 

As Judge Grant has observed, this case rests upon 
circumstantial evidence which presents close questions of fact. I 
cannot conclude that the admission of evidence concerning 
defendant’s intoxication and the trial judge’s editorial comment 
did not prejudice the defendant. I also would reverse and 
remand for a new trial. 


LAKE v. PIPER, JAFFRAY & HOPWOOD INC. 731 
Cite as 219 Neb. 731 


WILLIAM K. LAKE, APPELLANT, V, PIPER, JAFFRAY AND HOPWOOD 
INCORPORATED ET AL., APPELLEES. 
365 N.W.2d 838 


Filed April 12, 1985. No. 84-250. 


1. Limitations of Actions. The statute of Jimitations runs from the date the cause of 
action first accrues. A cause of action accrues when the aggrieved party has the 
right to institute and maintain a suit. 

2. Contracts: Limitations of Actions: Time. Generally, a suit to declare a contract 
void, which if void was void at its inception, must be commenced within 4 years 
of the execution of the contract. 

Appeal from the District Court for Douglas County: 
THEODORE L. CARLSON, Judge. Affirmed. 


Frank Matthews of Matthews & Cannon, P.C., for 
appellant. 


Michael A. Nelsen of Schmid, Ford, Mooney & Frederick, 
and Gordon G. Busdicker of Faegre & Benson, for appellee 
Piper, Jaffray and Hopwood. 


James P. Fitzgerald of McGrath, North, O’Malley & Kratz, 
PC., for appellee Omaha Public Power District. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, and 
SHANAHAN, JJ. 


PER CURIAM. ° 

The plaintiff, William K. Lake, appeals from the order of the 
district court sustaining the motions for summary judgment 
filed by the defendants, Piper, Jaffray and Hopwood 
Incorporated (PJH), and Omaha Public Power District 
(OPPD). The trial court found that the suit was barred by the 
statute of limitations and res judicata. 

The plaintiff is a ratepayer who filed suit on March 17, 1983, 
alleging that OPPD entered into a financial consulting contract 
with PJH on March 17, 1977, which was illegal and void as 
against public policy because (1) its compensation provision 
violated Neb. Rev. Stat. § 70-624.01 (Reissue 1981), and (2) it 
was the result of misrepresentations made by PJH that its fees 
for consulting services would be less than that of OPPD’s 
previous financial advisor. The plaintiff sought a declaration 
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that the agreement was void, an injunction to prevent OPPD 
from making any further payments under the agreement, and 
recovery by OPPD of all payments made under the agreement. 

Both defendants filed motions for summary judgment 
alleging that the plaintiff’s suit was barred by the statute of 
limitations and res judicata. The trial court sustained both 
motions, stating that the plaintiff’s suit was barred by Neb. 
Rev. Stat. § 25-207 (Reissue 1979). This statute bars trespass, 
conversion, fraud, and similar tort actions not filed within 4 
years of the accrual of the action. 

The trial court also found that the suit was barred by res 
judicata. 

In 1977 the plaintiff filed a suit alleging the same contract 
was void and seeking to recover any payments made 
thereunder. That action was dismissed on defendants’ 
demurrers for failure to state facts sufficient to constitute a 
cause of action. The judgment was affirmed by this court in 
Lake vy. Piper, Jaffray & Hopwood Inc., 212 Neb. 570, 324 

_N.W.2d 660 (1982). The plaintiff had failed to make a demand 
upon OPPD prior to filing suit or to amend his petition, after 
making a demand, when given the opportunity by the trial 
court. The district court considered the decision a judgment on 
the merits and thus a bar to the present suit. 

The plaintiff contends that his suit is not barred by the statute 
of limitations or res judicata. As the statute of limitations issue 
is dispositive of the appeal, it is the only issue we address. 

The statute of limitations runs from the date the cause of 
action first accrues. A cause of action accrues when the 
aggrieved party has the right to institute and maintain a suit. 
Condon v. A. H. Robins'Co., 217 Neb. 60, 349 N.W.2d 622 
(1984); Kearney Clinic Bldg. Corp. v. Weaver, 211 Neb. 499, 
319 N.W.2d 95 (1982); 7 S. McShane Co., Inc. v. Dominion 
Constr. Co., 203 Neb. 318, 278 N. W.2d 596 (1979). 

The plaintiff characterizes his suit as one to recover 
payments made upon a contract, and argues that the cause of 
action accrued on March 29, 1979, the date the payments were 
made. The plaintiff argues that the action is not barred by the 
5-year statute of limitations for actions based on contract, Neb. 
Rev. Stat. § 25-205 (Reissue 1979), because the petition was 
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filed on March 17, 1983. 

The plaintiff’s characterization is mistaken. The suit seeks to 
declare the March 17, 1977, agreement illegal and void. If the 
contract is illegal, it was illegal on the date of its execution. 
Consequently, plaintiff’s cause of action accrued on March 17, 
1977. 

The trial court found that the action was barred by § 25-207, 
primarily because the first cause of action alleged in part that 
the contract was illegal because of misrepresentation by PJH as 
to the amount of its consulting fees; thus, the statute of 
limitations governing fraud was applicable. There was no issue 
as to discovery because the plaintiff had knowledge of the 
representations by PJH at the time the first suit was filed, 
March 24, 1977. 

We believe the statute of limitations applicable in this case is 
the general statute, Neb. Rev. Stat. § 25-212 (Reissue 1979), 
which bars actions “not hereinbefore provided for” that have 
not been commenced within 4 years. Since the petition was filed 
more than 4 years after March 17, 1977, the action is barred by 
the statute of limitations. However, since the action is barred, 
even if we apply the longer limitation period of § 25-205, it is 
not necessary for us to determine if an action to declare a 
contract illegal is an “action upon a... contract” or one of 
those actions “not hereinbefore provided for.” § 25-212. 

It is unnecessary to consider the second and third causes of 
action, since the plaintiff has made no assignment of error 
concerning them. 

The judgment of the district court is affirmed. 

_ AFFIRMED. 

CAPORALE and GRANT, JJ., not participating. 
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GERALD J. HIMES, APPELLANT, V. CHARLES W. CARTER, 
APPELLEE. 
365 N.W.2d 840 


Filed April 12, 1985. No. 84-391. 


1. Negligence: Proof. The burden of proving negligence is on the party alleging it, 
and merely establishing that an accident happened does not prove it. 

. Negligence must be proved by direct evidence or by facts from 

which such negligence can be reasonably inferred. In the absence of such proof, 

negligence cannot be presumed. 


Appeal from the District Court for Douglas County: 
STEPHENA. Davis, Judge. Affirmed. 


Lynn R. Carey, Jr., for appellant. 


Herbert M. Fitle, Omaha City Attorney, James E. Fellows, 
and Denise A. Hill, for appellee. 


KRivoOSHA, C.J., WHITE, and GRANT, JJ., and BRODKEY, J., 
Retired, and WoLE D.J. 


WoLE D.J. 

The appellant, Gerald J. Himes, plaintiff below, appeals 
from an order entered by the district court for Douglas County, 
Nebraska, granting a motion dismissing appellant’s petition at 
the close of appellant’s case in chief. 

Himes has appealed the order of dismissal to this court, and 
assigns as error the action of the district court in withdrawing 
the issues from the jury and in dismissing his petition. After 
reviewing the bill of exceptions and the pleadings in this case, 
we find the action of the district court to be proper, and 
therefore affirm the order of the district court dismissing 
plaintiff’s petition. 

The record discloses that on May 6, 1978, the plaintiff was a 
passenger in a motor vehicle going north on 30th Street in 
Omaha and colliding with the defendant’s vehicle in the 
intersection of 30th and Lake Streets. The evidence shows that 
the defendant’s vehicle was traveling south on 30th and was 
turning left on Lake at the time of the collision. The evidence 
further establishes that the vehicle in which the plaintiff was a 
passenger entered the intersection on a red light. There is also 
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evidence in the record that the traffic light system at the 
intersection had directional turn signals for southbound traffic 
to turn left in the intersection, although there is no evidence as 
to whether the accident occurred during the period of such 
directional signal. 

Himes’ petition alleges negligence by the defendant in the 
following: (1) Failing to maintain a reasonable and proper 
lookout; (2) Failing to have his vehicle under proper control; 
and (3) Failing to yield the right-of-way to plaintiff’s vehicle. 

Other than the evidence summarized above and the fact that 
the collision occurred, there is no evidence to support any of the 
allegations of negligence. 

As this court observed in Porter v. Black, 205 Neb. 699, 705, 
289 N.W.2d 760, 764 (1980): 

“The burden of proving negligence is on the party alleging 
it and merely establishing that an accident happened does 
not prove it... . ‘Negligence must be proved by direct 
evidence or by facts from which such negligence can be 
reasonably inferred. In the absence of such proof, 
negligence cannot be presumed.’ ” 

Where the evidence is insufficient to sustain a verdict in favor 
of the plaintiff, it is the duty of the trial court to dismiss the 
action on the motion of the defendant. Sinnett v. Dial Constr. 
Co., 187 Neb. 190, 188 N.W.2d 681 (1971). 

We find no evidence of negligence on the part of the 
defendant, and the district court was correct in dismissing 
plaintiff’s petition upon proper motion. The judgment is 
affirmed. 

AFFIRMED. 
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BoNITA B. PARSONS, APPELLANT, V. ROBERT R. PARSONS, 
APPELLEE. 
365 N.W.2d 841 


Filed April 12, 1985. No. 84-494. 


1. Child Custody: Appeal and Error. Determinations as to the custody of children 
in a marriage dissolution case are matters initially entrusted to the sound 
discretion of the trial judge, which matters, on appeal, will be reviewed de novo 
on the record and affirmed in the absence of an abuse of the trial judge’s 
discretion; however, where the evidence is in conflict, this court will give weight 
to the fact that the trial judge observed and heard the witnesses and accepted one 
version of the facts rather than another. 

2. Child Custody: Modification of Decree. Merely moving children out of the state 
of domicile does not ipso facto constitute a change of circumstances, but may be 
considered with other evidence to be a change of circumstances which will 
warrant a modification of the decree. 


Appeal from the District Court for Cass County: RAYMOND 
J. Case, Judge. Affirmed. 


Timothy J. Pugh of Boland, Mullin & Walsh, for appellant. 


Daniel P. Chesire of Kennedy, Holland, DeLacy & Svoboda, 
for appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


GRANT, J. 

This is an appeal from the district court’s modification of a 
divorce decree changing the custody of three minor children 
from the appellant mother to the appellee father. Custody 
matters are initially entrusted to the sound discretion of the trial 
judge, which matters, on appeal, will be reviewed de novo on 
the record and affirmed in the absence of an abuse of the trial 
judge’s discretion. In our de novo review, where the evidence is 
in conflict, we will give weight to the fact that the trial judge 
observed and heard the witnesses and accepted one version of 
the facts rather than another. See Guggenmos v. Guggenmos, 
218 Neb. 746, 359 N.W.2d 87 (1984). The Guggenmos case 
determined the scope of review of this court in reviewing 
division of property and awarding of attorney fees in marriage 
dissolution cases. The same scope of review is now held 
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applicable in child custody matters in marriage dissolution 
cases. 

On May 9, 1983, a decree was entered dissolving the marriage 
of the parties and granting custody of the couple’s three minor 
children, ages 9, 8, and 5, to the children’s mother, pursuant to 
an agreement between the parties. On February 1, 1984, Mrs. 
Parsons, the children’s mother, moved the children to 
California. On February 28, 1984, Mr. Parsons, the children’s 
father, filed a petition to modify the decree, asking the court to 
grant custody of the three minor children to him, or, in the 
alternative, to order Mrs. Parsons to return to the jurisdiction 
with the children, or, in the alternative, to modify the decree to 
terminate the alimony payments he was required to make to 
Mrs. Parsons. On April 6, 1984, Mrs. Parsons filed an 
application for modification of the decree, asking permission 
of the court to remove herself and the children to California 
and asking the court to increase the child support and alimony 
then being paid by Mr. Parsons. 

After hearing on April 17, 1984, the court denied Mrs. 
Parsons’ application to move the children to California and 
determined that a change of circumstances had occurred and 
that the best interests of the children required that their custody 
be awarded to the father. Mrs. Parsons filed a motion for new 
trial, which was overruled by the court on May 29, 1984. She 
then appealed to this court. 

It is obvious both parents love and want to bring up their 
children and that both are fit parents. Unfortunately, the 
parents, who best know their situation and most love their 
children, are unable to agree on where and with whom the 
children should live. At the time of the hearing Mrs. Parsons 
was a certified schoolteacher without a job. Her ex-husband, 
Mr. Parsons, was an accountant and vice president of 
Lyman-Richey Sand & Gravel Corporation. After the 
dissolution in Cass County, Mrs. Parsons moved with the 
children to Omaha from Plattsmouth, where they had resided, 
to finish out the 1982-83 school term. The children began the 
1983-84 school year in the Omaha school system. In January 
1984 Mrs. Parsons accepted a job offer in California. She and 
the three children flew to Rancho Cordova, California, on 
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February 1, 1984. Mrs. Parsons then enrolled the children in 
school in Rancho Cordova. At the time of the hearing Mrs. 
Parsons and the children had been living in California with her 
uncle for 3 months. Mrs. Parsons’ job offer had been 
unfruitful, and she was without employment at the time of the 
hearing. 

Mrs. Parsons took the children to California without the 
permission of the court, informing Mr. Parsons of the move 7 
days before she left the state. The move effectively eliminated 
Mr. Parsons’ visitation. There was conflicting evidence 
presented on whether Mr. Parsons had acquiesced in Mrs. 
Parsons’ decision to move and whether Mrs. Parsons was 
moving the children because she felt they did not need to see 
their father. 

On our review we find that the trial court did not abuse its 
discretion, either in the denial of Mrs. Parsons’ application to 
move the children or in the court’s modification of the divorce 
decree changing custody to Mr. Parsons, and we affirm. 

A divorce decree fixing custody of minor children should not 
be modified unless there has been a change in circumstances 
indicating that the person having custody is unfit for that 
purpose or that the best interests of the children require such 
action. Krueger v. Krueger, 211 Neb. 568, 319 N.W.2d 445 
(1982). It was not contended that Mrs. Parsons was unfit to 
have custody of the children. Therefore, the trial court’s ruling 
is based on the determination that there had been a material 
change in circumstances indicating that the best interests of the 
children required a change of custody. 

The trial court found that Mrs. Parsons had moved the 
children to California without the acquiescence of Mr. Parsons. 
Mrs. Parsons had admitted the move was without the consent 
of the court. The court further found that the move without 
consent was a change of circumstances and that it was in the 
children’s best interests to modify custody by granting custody 
to Mr. Parsons, who remained in Nebraska. Mrs. Parsons 
claims that the court erred in finding the move by her a 
sufficient change of circumstances and that the court also erred 
in finding it was in the best interests of the children to change 
their custody to Mr. Parsons. 
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We have held that while it is true that “merely moving 
[children] out of the state of domicile to another state does not 
ipso facto constitute a change of circumstances . . . ; 
nevertheless, when considered in conjunction with other 
evidence, such a move may well be a change of circumstances 
which would warrant a modification of the decree.” Marez v. 
Marez, 217 Neb. 615, 620, 350 N.W.2d 531, 534 (1984). In this 
case Mrs. Parsons had moved the children three times in 1 year, 
and she admitted, although she stated it was not her sole 
purpose for the move, that she believed the children did not 
need to see their father and that the farther away the children 
were from their father the better it would be for the children. 
There was also testimony to indicate that although Mrs. 
Parsons testified she did not have time to apply to the court for 
permission to leave the jurisdiction before she took the children 
to California, she had planned to move since the date of the 
dissolution of the marriage and, in fact, had made three trips 
out to California in the furtherance of that objective. 

Mrs. Parsons testified that the children were happy in 
California, but she also admitted that they were happy in 
Omaha and that she was the one who was unhappy in 
Nebraska. She also claimed that she had always encouraged 
visitation between the children and her ex-husband, but on the 
day of the April 17 hearing it was clear that she did not inform 
Mr. Parsons that his eldest son had flown back to Omaha with 
her 3 days before the hearing, even though he and his son had 
not seen each other in months. The move to California could be 
viewed as effectively denying Mr. Parsons visitation rights, and 
that denial may also be considered by the trial court in 
determining the best interests of the children. Murdoch v. 
Murdoch, 206 Neb. 327, 292 N.W.2d 795 (1980). 

The trial court did not abuse its discretion in denying Mrs. 
Parsons’ application to move the minor children to California. 
The evidence showed that the children had lived happily in 
Nebraska for at least 4 years before the move to California and 
that both grandmothers of the children lived in this state. When 
Mrs. Parsons filed her application to move the children to 
California, they were already residing there. Mrs. Parsons had 
not been gainfully employed since her move, and she and the 
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children were still living with Mrs. Parsons’ uncle at the uncle’s 
home. We cannot say that the lower court abused its discretion 
in denying permission for Mrs. Parsons to “move” the 
children, on these facts. Neither did the court abuse its 
discretion in determining it was in the best interests of the 
children to change their custody to Mr. Parsons. In our review 
we reach the same conclusions as did the trial court. The 
decision of the trial court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JIMMY L. WILEY, ALSO KNOWN 
AS JIMMY L. BROOKS, APPELLANT. 
365 N.W.2d 844 


Filed April 12, 1985. No. 84-687. 


Statutes. Where the language of a statute is plain and unambiguous, no interpretation 
is needed, and this court is without authority to change the language. 
Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Bennett G. Hornstein, for appellant. 


Paul L. Douglas, Attorney General, and Lynne R. Fritz, for 
appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


WHITE, J. 

In exchange for the dismissal of an additional charge, the 
appellant, Jimmy L. Wiley, also known as Jimmy L. Brooks, 
entered a plea of guilty to a violation of Neb. Rev. Stat. 
§ 28-611(1)(a) (Cum. Supp. 1984), issuance of a check for an 
amount in excess of $1,000 and obtaining “property, service, or 
present value,” knowing that he did not have sufficient funds or 
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credit with the drawee bank for the payment in full upon 
presentation. Appellant was found guilty and sentenced to a 
term of 18 months to 3 years’ imprisonment, with credit for 
time served in jail awaiting trial. A violation of § 28-61 1(1)(a) is 
a Class III felony, which carries a sentence ranging from 1 to 20 
years’ imprisonment, a $25,000 fine, or both. This appeal 
followed. 

Only one error is assigned—that an insufficient factual basis 
existed for the acceptance of a plea of guilty to a Class III 
felony. The following facts elicited by the court at arraignment 
and as shown in the presentence investigation report will serve 
to highlight the contention of the appellant. 

On May 2, 1984, the appellant negotiated the purchase of 27 
bookcases for the Universal Bethel Baptist Church at 8017 
Farnam Drive in Omaha, Nebraska, from the Unpainted 
Furniture Center in Omaha, for a price of $3,238.65. Appellant 
issued a check to the store for $3,386.65. Appellant received the 
difference of $148 in cash. The owner of the store became 
suspicious and, upon investigation, learned that the drawee 
bank account in Milwaukee was closed. The owner of the store 
conveyed this information to the Omaha Police Department, 
and the appellant was arrested the following day. It was 
determined that 8017 Farnam was a fictitious address for a 
nonexistent church. 

Appellant’s argument, simply stated, is that the statute 
should be construed as to punish the offender for the amount 
the drawer actually has obtained from the payee in a fraudulent 
scheme. Appellant suggests that the record would strongly 
indicate that he never intended to take possession of the 27 
bookcases nor would the furniture store likely have delivered 
the bookcases to 8017 Farnam Drive when no such address 
existed. 

There are only two flaws in the appellant’s argument. First, 
the statute is absolutely clear that the essential elements of the 
crime are the issuance of a check for more than $1,000 and the 
obtaining of property of value, with no particular amount 
required (subject, of course, to the requirement that the act is 
done with the intent to defraud). State v. Suhr, 207 Neb. 553, 
300 N. W.2d 25 (1980). We are not free to change the language of 
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a plain and unambiguous statute. State v. Suhr, supra; State v. 
Havorka, 218 Neb. 367, 355 N.W.2d 343 (1984). 

Second, the appellant having pled guilty and admitted the 
essential elements of the offense is not now free to change that 
admission here. State v. Jones, 214 Neb. 145, 332 N.W.2d 702 
(1983). 

No error having been found, the judgment is affirmed. 

: AFFIRMED. 


JEAN ANN KAHRHOFF, APPELLEE, V. VEDA KOHL, APPELLANT. 
366 N.W.2d 128 


Filed April 19, 1985. No. 84-080. 


1. Pleadings: Motor Vehicles: Negligence. Allegations that a motorist involved in 
an accident failed to apply brakes or turn aside are nothing more than 
descriptions of the manner in which he or she is alleged to have failed to keep the 
vehicle driven under reasonable control. 

2. Negligence. Negligence is never presumed; the burden of proving negligence is 
on the party who alleges it and is not proved by the mere happening of an 
accident. 

3. Motor Vehicles: Negligence. A motorist owes the duty to see what is in plain sight 
and to drive in such a manner that he or she is able to stop or turn aside in time to 
avoid a collision with an object within his or her range of vision. 

. Whether a motorist who experiences a previously unmanifested 
mechanical failure is negligent in controlling the vehicle driven depends upon the 
opportunity to use other mechanical equipment at his or her disposal. 

5. Motions to Dismiss: Directed Verdict. The party against whom a motion for 
dismissal or direction of liability is made is entitled to have every controverted 
fact resolved in his or her favor and to have the benefit of every inference which 
can reasonably be drawn from the evidence; if there is any evidence which will 
sustain a finding for the party against whom the motion is made, the case may 
not be decided as a matter of law. 


Appeal from the District Court for Hall County: RICHARD L. 
DEBACKER, Judge. Reversed and remanded for a new trial. 


Jeffrey H. Jacobsen of Jacobsen, Orr & Nelson, P.C., for 
appellant. 


John A. Wolf of Cronin, Shamberg & Wolf, for appellee. 
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BOSLAUGH, HASTINGS, CAPORALE, and SHANAHAN, JJ., and 
COLWELL, D.J., Retired. 


CAPORALE, J. 

In this negligence action the automobile which defendant- 
appellant, Veda Kohl, was driving inexplicably accelerated and 
crashed into a building. As a result, the plaintiff-appellee, Jean 
Ann Kahrhoff, an occupant of the building, was struck and 
injured. Kohl assigns as errors the sustainment of Kahrhoff’s 
motion made at the close of all the evidence for a directed 
verdict on the issue of liability, and the denials of Kohl’s 
motions for a directed verdict of dismissal made both at the 
close of Kahrhoff’s evidence and at the close of all the evidence. 
We reverse and remand for a new trial. 

In her petition Kahrhoff alleged that Koh! was negligent in 
that she failed (1) to have the automobile under control, (2) to 
keep a proper lookout, (3) to apply her brakes in order to avoid 
striking Kahrhoff, and (4) to turn aside in order to avoid 
striking Kahrhoff. Allegations (3) and (4) are nothing more 
than descriptions of the manner in which Kohl is alleged to have 
failed to keep the vehicle she was driving under reasonable 
control. See, Greyhound Corp. v. Lyman-Richey Sand & 
Gravel Corp., 161 Neb. 152, 72 N.W.2d 669 (1955); Fick v. 
Herman, 159 Neb. 758, 68 N.W.2d 622 (1955). Therefore, 
Kahrhoff’s operative allegations are that Kohl was negligent in 
failing to keep reasonable control of the vehicle she was 
operating and in failing to keep a proper lookout. Kohl filed an 
answer denying any negligence. 

Kohl was the only trial witness called to prove her alleged 
negligence. In response to Kahrhoff’s questions on direct 
examination, Kohl testified that as she came upon the building, 
a beauty shop she intended to patronize, she prepared to park. 
While traveling at 5 to 10 miles per hour, she took her foot off 
the accelerator and applied the brakes. Although the brakes 
worked, the engine nonetheless raced and the automobile 
accelerated, the accelerator pedal having activated itself. The 
brakes were inspected following the accident and found to be in 
proper working order; however, the accelerator was not 
inspected. She had experienced no prior difficulty with the 
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operation of the accelerator and has experienced none since the 
accident. In response to one of Kahrhoff’s questions, Kohl 
testified that her mechanic said “there was a possibility 
sometimes that there was a little cog missing and it would stick 
and it might only happen once and — and might never happen, 
again, and it might.” 

We begin our legal analysis by reviewing some basic 
principles relating to automobile negligence cases. The first of 
these is that negligence is never presumed, that the burden of 
proving negligence is on the party who alleges it and is not 
proved by the mere happening of an accident. Macfie v. 
Kaminski, ante p. 524, 364 N.W.2d 31 (1985); Burrows v. 
Jacobsen, 209 Neb. 778, 311 N.W.2d 880 (1981); Porter v. 
Black, 205 Neb. 699, 289 N.W.2d 760 (1980). A motorist owes 
the duty to see what is in plain sight, McKenzie v. Ladd 
Trucking Co., 214 Neb. 209, 333 N.W.2d 402 (1983), and to 
drive in such a manner that he or she is able to stop or turn aside 
in time to avoid acollision with an object within his or her range 
of vision, C. C. Natvig’s Sons, Inc. v. Summers, 198 Neb. 741, 
255 N.W.2d 272 (1977). 

It is well to also remind ourselves that the party against 
whom a motion for dismissal or direction of liability is made is 
entitled to have every controverted fact resolved in his or her 
favor and to have the benefit of every inference which can 
reasonably be drawn from the evidence; if there is any evidence 
which will sustain a finding for the party against whom the 
motion is made, the case may not be decided as a matter of law. 
Whitaker vy. Burlington Northern, Inc., 218 Neb. 90, 352 
N.W.2d 589 (1984); Teegerstrom v. H. J. Jeffries Truck Line, 
216 Neb. 917, 346 N. W.2d 411 (1984); Schutz v. Hunt, 212 Neb. 
228, 322 N.W.2d 414 (1982). 

There is no evidence whatsoever that Kohl did not see the 
building into which she crashed. In fact, the only evidence is 
that she knew she had reached her destination and was 
preparing to park. Therefore, Kahrhoff did not prove Kohl 
failed to “keep a proper lookout.” If that were all she had 
alleged, the trial court would have been obligated, in response 
to Kohl’s motion, to dismiss Kahrhoff’s petition at the close of 
her evidence. Anderson v. Farm Bureau Ins. Co., ante p. 1, 360 
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N.W.2d 488 (1985). However, Kahrhoff also alleged that Kohl 
had failed to have the automobile she was driving under 
control, meaning under reasonable control. 

In Bezdek v. Patrick, 167 Neb. 754, 94 N.W.2d 482 (1959), 
the plaintiff stopped his automobile at a stop sign and then 
started to drive across the street. He was unable, for some 
unknown cause, to shift from low gear to second and was losing 
speed, so he put the vehicle into low gear. These activities 
consumed time so that the plaintiff was struck by the 
defendant, who had been operating his truck on the favored 
street. We held there was no showing that plaintiff had reason to 
expect the mechanical difficulty he experienced, and the trial 
court therefore erred in submitting to the jury the issue of 
plaintiff’s failure to control his vehicle. 

Unlike Bezdek, wherein there was no action the plaintiff 
could have taken under the circumstances to avoid the 
defendant’s truck, here, there was a question of fact as to 
whether Kohl reasonably should have brought her automobile 
under control by taking action such as turning off the racing 
engine or shifting the automobile out of gear. 

Consequently, it would have been erroneous to sustain Kohl’s 
motion for dismissal at the close of Kahrhoff’s evidence or, 
since the evidence on the issue of liability remained the same, at 
the close of all the evidence. 

However, since the evidence presented a fact issue, it was 
equally erroneous to sustain Kahrhoff’s motion for a directed 
verdict on the issue of liability. See Amelsburg v. Lunning, 234 
Iowa 852, 14 N.W.2d 680 (1944), wherein the defendant was 
unable to stop for a stop sign because of the failure of brakes 
which had previously functioned properly. The court noted that 
there was no evidence the defendant tried to use the emergency 
brake, and held that the issue of his negligence was one for the 
jury. 

Kahrhoff’s reliance on Ott v. Frank, 202 Neb. 820, 277 
N.W.2d 251 (1979), for the proposition that she was entitled toa 
directed verdict on the issue of liability is misplaced. Therein, 
the defendant drove into a store and struck and killed plaintiff’s 
decedent. We affirmed a summary judgment in plaintiff’s 
favor. However, in Oft there was no evidence of a previously 
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unmanifested mechanical failure; it appears the case was 
defended not on the basis that the defendant had not been 
negligent but, rather, on the basis that plaintiff’s decedent had 
an opportunity “to step out of the way.” The opinion notes the 
evidence showed no such opportunity. As noted previously, the 
evidence in this case permits, but does not compel, an inference 
that Kohl reasonably could and should have taken action to 
bring the automobile she was driving under control. 

Accordingly, the judgment of the trial court is reversed, and 
the cause remanded for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 
SHANAHAN, J., dissenting. 
Before and after the collision Kohl’s car was in good 
mechanical condition. Never had there been any malfunction 
of the accelerator of Kohl’s 1976 Chevrolet with 55,000 miles. 
Yet, inexplicably, the car’s “footfeed by itself went down,” 
causing Kohl’s automobile to burst through the window of a 
beauty shop and travel “up to the driers.” Proper function of 
the footfeed-accelerator was immediately restored by some 
unknown and unmentioned means, however, as moments later 
Kohl backed her car out of the beauty shop, away from the 
dryer where Kahrhoff had been seated, and experienced no 
difficulty in backing her car to a site where she encountered a 
police officer who “was there right as soon as I got stopped.” 
Nebraska has had a long-standing rule consisting of 
conjunctive duties: a motorist must keep a lookout for objects 
in plain view and operate a motor vehicle in such a manner to 
avoid colliding with an object within the operator’s range of 
vision. Failure to fulfill such requirement was negligence as a 
matter of law. See O’Conner v. Kientz, 184 Neb. 554, 168 
N.W.2d 703 (1969). See, also, Newkirk v. Kovanda, 184 Neb. 
127, 165 N.W.2d 576 (1969). 
“The basis of the foregoing general rule is that the driver 
of an automobile is /egally and mandatorily obligated to 
keep such a lookout that he can see what is plainly visible 
before him and to operate his automobile in such a 
manner that he can stop it and avoid collision with any 
object in front of him.” 

(Emphasis supplied.) Stanley v. Ebmeier, 166 Neb. 716, 729, 90 
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N.W.2d 290, 298 (1958). 

When the dual duties of Nebraska’s lookout-control rule are 
applied in this case, vehicular malfunction is essential to the 
majority’s position. A postaccident inspection disclosed that 
the brakes on Kohl’s car were “all right.” Nothing indicated that 
the brakes were inadequate to halt the automobile or overcome 
the engine’s action. Further, there was no competent evidence of 
accelerator malfunction in Kohl’s car. Even the indefinite 
testimony about an absent “little cog” causing the accelerator 
to “stick” sheds no light on the cause of the accelerator’s 
self-activation increasing the car’s speed from 5 or 10 miles per 
hour to an unspecified speed at impact. Nevertheless, 
according to the majority, existence of accelerator malfunction 
is established by a pseudosyllogism: Kohl says so; therefore, it 
is. Thus, Kohl’s uncorroborated statement about the 
self-activated accelerator is elevated to the stature of sufficient 
proof of an unforeseeable malfunction requiring Kohl’s 
reactive efforts in addition to applying brakes to stop her 
automobile such as, the majority surmises, “turning off the 
racing engine or shifting the automobile out of gear.” In reality, 
the rather ordinary and basic measure of applying appropriate 
pressure on the pedal for properly functioning brakes was all 
the situation demanded. Evaluating reasonableness of 
responsive action to a malfunctioning accelerator, where there 
was no competent evidence of a malfunction or any additional 
preventive efforts taken by Kohl, injects an illusory issue as the 
result of a phantom fact. Discrediting or disproving what has 
not occurred may be somewhat difficult. 

In automotive annals the phenomenon of the self-activated 
accelerator on Kohl’s car will mystify mechanics for years to 
come, perhaps forever. In the meantime, in Nebraska’s 
automobile negligence law, the more fantastic and imaginative 
a motorist’s excuse for not avoiding a collision with an observed 
or observable object, the less mandatory the duty regarding 
plain view and control. 

Kohl was negligent as a matter of law in operating her 
automobile, and a directed verdict in favor of Kahrhoff on the 
issue of liability was required under the circurnstances. The 
district court’s action in this regard should have been affirmed. 
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BENNIE WILLIAMS, APPELLANT AND CROSS-APPELLEE, V. THE 
GOODYEAR TIRE & RUBBER COMPANY, APPELLEE AND 
CROSS-APPELLANT. 

366 N.W.2d 132 


Filed April 19, 1985. No. 84-229. 


Equal Opportunity Commission: Appeal and Error. On an appeal from the 
district court of a review of an order of the Nebraska Equal Opportunity 
Commission, the Supreme Court will not disturb the district court’s findings of 
fact if they are supported by substantial evidence. This court will, however, 
reach independent conclusions with respect to questions of law. 

Trial: Evidence: Appeal and Error. Substantial evidence requires this court to 
ask whether the district court could have fairly and reasonably found facts as it 
did. 

Equa! Opportunity Commission: Fair Employment Practice Act: 
Discrimination: Proof. A party pursuing a claim before the Nebraska Equal 
Opportunity Commission is required to establish by a preponderance of the 
evidence a prima facie case of disparate treatment. To accomplish this it must be 
shown (1) that the claimant is a member of a protected class within the meaning 
of the Nebraska Fair Employment Practice Act, Neb. Rev. Stat. §§ 48-1101 to 
48-1125 (Reissue 1984); (2) that he is qualified for the position of employment 
sought; (3) that he applied for and was rejected for that position; and (4) that 
after he was rejected the job remained open. 

z : . A prima facie case of disparate treatment must 

be shown by a preponderance of the evidence before the employer must come 
forth and show the legitimacy of its actions. 
Fair Employment Practice Act: Attorney Fees. Although the awarding of 
attorney fees to the successful party, as provided for by Neb. Rev. Stat. 
§ 48-1120(6) (Reissue 1984) of the Nebraska Fair Employment Practice Act, is 
discretionary on the part of the district court, generally, absent special 
circumstances, the failure to award such fees is an abuse of discretion. 


Appeal from the District Court for Lancaster County: 


DONALDE. EnDACOTT, Judge. Affirmed as modified. 


R. Kent Radke of Badami and Radke, for appellant. 
Paul M. Schudel of Woods, Aitken, Smith, Greer, Overcash 


& Spangler, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 


SHANAHAN, and GRANT, JJ. 


HAstIncs, J. 
The plaintiff, a former employee of The Goodyear Tire & 


Rubber Company, filed a charge of discrimination under the 
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Nebraska Fair Employment Practice Act, Neb. Rev. Stat. 
§§ 48-1101 to 48-1125 (Reissue 1984), specifically § 48-1118. 
Following a hearing before the Nebraska Equal Opportunity 
‘Commission (NEOC) that the employer was not guilty of any 
employment discrimination, the plaintiff appealed to the 
district court, which affirmed the action of the commission, 
and Williams now appeals‘to this court. He assigns as errors the 
findings of the district court that plaintiff was not a member of 
a protected class and had not proved a prima facie case of 
employment discrimination and that the employer’s 
requirement of an unrestricted release from medical care was a 
bona fide occupational qualification within the terms of 
§ 48-1108. 

The employer has cross-appealed from the order of the 
district court in not allowing an attorney fee to Goodyear under 
the provisions of § 48-1120(6). We affirm as to the denial of 
benefits to the plaintiff and reverse as to the denial of attorney 
fees to the employer. 

Williams had been employed as a pipefitter by Goodyear at 
its Lincoln plant since December 6, 1976. On November 2, 
1978, while on the job, he injured his left wrist, knee, and ankle. 
Portions of the record of the proceedings before the Nebraska 
Workmen’s Compensation Court were introduced in these 
proceedings. The compensation court found Williams to have 
been temporarily totally disabled during several periods of 
time, including from May 3, 1979, to and including October 27, 
1980. Williams was also determined to have suffered from a 
17 !/2-percent permanent partial loss of use of the left foot. 

In spite of those findings by the compensation court, the 
plaintiff’s orthopedic surgeon released him to return to work on 
January 21, 1980, although the testimony is conflicting as to 
whether that release was received by Goodyear. 

Williams did present a release from his attending physician, 
Dr. Arthur Weaver, to the personnel manager at Goodyear on 
January 31, 1980, which stated: “Pt has been advised he can 
return to light duty work in one week. Recent surgery (L) 
ankle.” 

Williams reported for work on February 7, 1980, and was 
told he needed a preemployment physical by the company’s 
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physician, Dr. R.A. Hillyer, as required by union contract. That 
same day Williams reported to Dr. Hillyer, who discussed with 
him the terms of Dr. Weaver’s release and briefly examined 
plaintiff. Dr. Hillyer then forwarded a report to Goodyear’s 
personnel manager, Tom Booth, who discussed the report with 
Dr. Hillyer and then with Williams. 

The report found that Williams could return to work as Dr. 
Weaver had suggested, and stated that he should be on light 
duty and away from dust and noxious fumes, presumably 
because of a known asthmatic condition. It further stated that 
he should not do any heavy servicing, should not do heavy 
lifting, pushing, or pulling, and, although he could stand and 
use his arms and hands freely, he should limit his lifting to 15 
pounds often repeated, and 35 pounds occasionally. According 
to Dr. Hillyer, the lifting restriction was as a result of his 
interpretation of the term “light duty” based on some 40 years 
of experience in industrial medicine. 

Asaresult of that report, Williams was informed that he was 
not capable of returning to his former position as a pipefitter 
and that an alternative replacement must be found. However, 
when Williams insisted that he was capable of doing the 
pipefitter job, he was told by Booth that he would have to get a 
clarification of the “light duty” restriction from Dr. Weaver, 
which Williams agreed to do. 

A report dated February 21, 1980, from Dr. Weaver, 
characterized as an interpretation of the term “light duty,” 
simply reiterated that restriction in the same terms. Williams 
was informed that the report was not satisfactory and that a 
clarification must be obtained. No such clarification was ever 
furnished to Goodyear. 

In the meantime, Williams had received, on February 21, a 
letter from Goodyear terminating his employment because of 
failure to report to work for the alternative position for 7 
scheduled working days without proper notice to the company. 
However, Williams was given another opportunity to obtain the 
clarification letter from Dr. Weaver, as indicated above; and 
when it was not forthcoming, Williams received, on March 3, a 
second termination notice based on his failure to present 
adequate information accounting for his absence from work. 
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Later, both Williams and Booth met with union 
representatives on March 13 and 14, at which time Goodyear 
confirmed its position of considering Williams’ employment 
terminated. The complaint in this case was then filed. 

With respect to the plaintiff’s assignments on appeal of a 
review by the district court of an order of the NEOC, this court 
will not disturb the district court’s findings of fact if they are 
supported by substantial evidence. The court will, however, 
reach independent conclusions with respect to questions of law. 
Airport Inn v. Nebraska Equal Opp. Comm., 217 Neb. 852, 
353 N.W.2d 727 (1984); Nebraska PP. Dist. v. Lacy, 215 Neb. 
462, 339 N.W.2d 286 (1983). 

Substantial evidence requires this court to ask whether the 
district court could have fairly and reasonably found facts as it 
did. See Beatrice Manor v. Department of Health, ante p. 141, 
362 N.W.2d 45 (1985). 

Turning, then, to the first assignment, plaintiff Williams was 
required to establish by a preponderance of the evidence a 
prima facie case of disparate treatment. He must establish (1) 
that he is a member of a protected class within the meaning of 
the Nebraska Fair Employment Practice Act, §§ 48-1101 et 
seq.; (2) that he is qualified for the position of employment 
sought; (3) that he applied for and was rejected for that 
position; and (4) that after he was rejected the job remained 
open. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. 
Ct. 1817, 36 L. Ed. 2d 668 (1973). See, Airport Inn, supra; 
Zalkins Peerless Co. v. Nebraska Equal Opp. Comm., 217 
Neb. 289, 348 N.W.2d 846 (1984). This prima facie case must be 
shown by a preponderance of the evidence before the defendant 
must come forth and show the legitimacy of its actions. Lacy, 
supra, 

The plaintiff claimed he was “disabled” under the statute. 
Section 48-1102(8) defines “disability” as follows: 

Disability shall mean any physical or mental condition, 
infirmity, malformation, or disfigurement which is caused 
by bodily injury, birth defect, or illness, including epilepsy 
or seizure disorders, and which shall include, but not be 
limited to, any degree of paralysis, amputation, lack of 
physical coordination, blindness or visual impediment, 
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deafness or hearing impediment, muteness or speech 
impediment, or physical reliance on a dog guide, 
wheelchair, or other remedial appliance or device and shall 
also mean the physical or mental condition of a person 
which constitutes a substantial handicap, as determined 
by a physician, but is unrelated to such person’s ability to 
engage in a particular occupation. 

We believe it to be extremely doubtful that it was the 
intention of the Legislature to include one in the position of 
plaintiff as having a disability under the Fair Employment 
Practice Act or that plaintiff fulfills in fact the requirements of 
the foregoing section. However, because we conclude that he 
failed to meet his burden of proving that he was physically 
qualified to perform the duties of the position sought, as we 
shall now explain, it is not necessary to consider any other of the 
plaintiff’s assignments of error. 

Dr. Weaver’s release placed light duty restrictions on 
Williams. No clarification was ever received from Dr. Weaver 
which provided that Dr. Hillyer’s interpretation of “light duty” 
was erroneous or that Williams was sufficiently recovered to 
perform all the duties of a pipefitter. 

Williams, in his own testimony before the Workmen’s 
Compensation Court and the NEOC hearing officer, admitted 
he could only do the job if accommodations were made. He also 
admitted that the job involved lifting up to 75 pounds 
individually or 150 pounds jointly at a given time. These 
amounts exceed Dr. Hillyer’s interpretation of Williams’ light 
duty restrictions. 

Williams also admitted the job involved quite a bit of 
walking, standing, and moving with heavy equipment. He 
estimated two-thirds of his day is spent walking and standing 
up, and he must squat from time to time and flex his ankles due 
to the condensed space of the working area. These assertions 
tend to be corroborated by the company’s job description of a 
pipefitter. 

Performing these duties would do nothing but aggravate 
’ Williams’ condition in light of his complaints made before the 
compensation court on June 16, 1980, that his ankle still gives 
him pain at the end of the day and that he cannot remain on his 
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feet for an entire day due to swelling. 

Finally, at the very time Williams sought to return to 
employment as a pipefitter, he was considered 17 !/2-percent 
permanently partially disabled by the compensation court. As 
the hearing officer said: 

The Compensation Court has found (on Complainant’s 
urging I might add) that the Complainant. was totally 
disabled on the very date Complainant says he was willing 
to go back to work for Goodyear, i.e. February 7, 1980. As 
mentioned above, the Complainant cannot have it both 
ways. To find the Complainant now able to work on 
February 7, 1980, albeit with a “disability”, would makea 
sham out of the previous Workmen’s Compensation 
Court hearings. This I am unwilling to do. 

Clearly, Williams was not medically or physically qualified 
for the job at the time in question, and he has failed to meet his 
burden of establishing a prima facie case. It is unnecessary to 
consider further his appeal. The district court was correct in 
rejecting his claim. 

As to the defendant’s cross-appeal, in Airport Inn v. 
Nebraska Equal Opp. Comm., 217 Neb. 852, 353 N.W.2d 727 
(1984), although we recognized that the awarding of attorney 
fees to the successful party was discretionary on the part of the 
district court, we held that absent special circumstances, the 
failure to award such fees generally was an abuse of discretion. 
Section 48-1120(6), which provides for attorney fees, refers to 
the prevailing party and recognizes no distinction between 
employer or employee. 

In this case we believe the employer did everything required 
of it to comply with the rules and the law, and treated the 
employee fairly in that regard. The plaintiff’s insistence in 
pursuing a claim under the circumstances of this case, as 
outlined above, constitutes conduct which is as unwarranted as 
that of an employer who denies a claim on a similar foundation. 
The defendant is awarded an attorney fee of $250 for its defense 
of this claim by the plaintiff. To that extent the judgment of the 


' district court is modified. 


AFFIRMED AS MODIFIED. 
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KrivosHa, C.J., concurring in part, and in part dissenting. 

I concur in that portion of the majority opinion which holds 
that judgment should be entered in favor of the appellee, The 
Goodyear Tire & Rubber Company. I dissent, however, from 
that portion of the opinion which finds that we are compelled to 
award an attorney fee in favor of Goodyear Tire & Rubber and 
against the appellant, Williams. 

Neb. Rev. Stat. § 48-1120(6) (Reissue 1984) does not require 
acourt to enter an attorney fee. Rather, it provides that the trial 
court “in its discretion, may allow the prevailing party a 
reasonable attorney’s fee as part of the costs.” While I recognize 
that in the case of Airport Inn v. Nebraska Equal Opp. Comm., 
217 Neb. 852, 353 N.W.2d 727 (1984), we held that absent 
special circumstances, the failure to award such fees generally is 
an abuse of discretion, I believe in the instant case there are 
special circumstances which the district court apparently took 
into account and which we on appeal are disregarding. 

While the financial size of a litigant is not generally to be 
considered by a court in resolving the merits of the case, I do 
believe that when exercising discretion with regard to the 
allowance of attorney fees in cases brought under acts intended 
to eliminate discrimination, it is an appropriate consideration. 
By our decision today we have notified all persons who may 
claim to be the subject of discrimination that should it be 
determined, even in a close case, that no violation of the 
Nebraska Fair Employment Practice Act occurred, the 
individual bringing the charges will be required to pay attorney 
fees to the prevailing employer. This rule seems to apply without 
regard to whether house counsel or outside counsel is 
employed. That simply does not square with the purpose of the 
act as set out in Neb. Rev. Stat. § 48-1101 (Reissue 1984). 
Section 48-1101 reads in part as follows: 

It is the policy of this state to foster the employment of 
all employable persons in the state on the basis of merit 
regardless of their race, color, religion, sex, disability, or 
national origin, and to safeguard their right to obtain and 
hold employment without discrimination because of their 
race, color, religion, sex, disability, or national origin. 
Denying equal opportunity for employment because of 


WILLIAMS v. GOODYEAR TIRE & RUBBER CO. 755 
Cite as 219 Neb. 748 


race, color, religion, sex, disability, or national origin is 

contrary to the principles of freedom and is a burden on 

the objectives of the public policy of this state. 
Furthermore, as one reads the act, it is clear that the purpose of 
the act is to afford individuals who do not stand on equal 
footing with employers an opportunity to be heard. By 
imposing an attorney fee in every case in which the individual 
“loses,” we will effectively “chill” the individual’s right to file 
suit by reason of the fear that not only will the individual be 
unemployed but will also be required to pay attorney fees. 
Certainly, there may be instances where the individual and the 
prospective employer are equals. In that case the allowance of 
an attorney fee may be appropriate. Not so in the instant case. 
While at first blush it may seem appropriate to treat a large 
corporate employer in the same manner as an individual, yet on 
further reflection it occurs to me that the whole purpose of the 
Nebraska Fair Employment Practice Act is to grant a benefit to 
individuals seeking employment. Most often, employees who 
are compelled to seek redress under this act are individuals for 
whom the payment of an attorney fee to a corporate employer 
poses a nearly impossible burden and would discourage them 
from seeking redress in the courts. This runs contrary to the 
social purposes for enacting the legislation in the first place. 
While courts must do everything they can to discourage 
frivolous suits, they should not, in their desire to control 
dockets, impose burdens upon individuals of such a nature that 
they will be fearful to seek redress to which they may be lawfully 
entitled. I would not have interpreted § 48-1120(6) to “require” 
us to impose an attorney fee in this case. 
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CITY OF BEATRICE, NEBRASKA, A MUNICIPAL CORPORATION, 
APPELLEE, V. WAVA D. GOODENKAUF ET AL., APPELLANTS. 
366 N.W.2d 411 


Filed April 26, 1985. No. 83-953. 


Ordinances: Injunction: Equity. An action to enjoin enforcement of a city 
ordinance is one in equity. 
Ordinances: Zoning. Zoning laws should be given a fair and reasonable 
construction in the light of the manifest intention of the legislative body, the 
objects sought to be attained, the natural import of the words used in common 
and accepted usage, the setting in which they are employed, and the general 
structure of the law as a whole. 
__.____. Where the provisions of a zoning ordinance, as to the uses of 
property which are permitted or which are prohibited in certain districts, are 
expressed in common words of everyday use, without enlargement, restriction, 
or definition, they are to be interpreted and enforced according to their generally 
accepted meaning. 
Animals: Livestock: Words and Phrases. Dogs are not livestock, and the care or 
production of dogs is not included in the term “animal husbandry.” 
Ordinances: Zoning: Words and Phrases. An accessory use is defined as a 
subordinate use, clearly incidental and related to the principal structure, 
building, or use of the land, and located on the same lot as that of the principal 
structure, building, or use. 
: . Whether a use is customary is not to be determined 
merely by a mathematical count; but numbers are a factor which must be 
considered. 
Equity: Pleadings. An action in equity vests the trial court with broad powers 
authorizing any judgment under the pleadings. 


Appeal from the District Court for Gage County: WILLIAM 
Rist, Judge. Affirmed. 


Patrick W. Healey of Healey, Brown, Wieland, Kluender, 


Atwood & Jacobs, for appellants. 


Rhonda L. Haney, Beatrice City Attorney, for appellee, and, 


on brief, Nancy J. Ludden. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 


SHANAHAN, and GRANT, JJ. 


WHITE, J. 
The appellants, Wava D. Goodenkauf and Dale D. 


Goodenkauf, were boarding 120 dogs on their 6.9 acres of real 
estate at the time of trial. Appellants’ real estate is located 
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outside the corporate limits of Beatrice but within the city’s 
2-mile zoning jurisdiction. The property is located in an A-1 
Agricultural District as defined by Beatrice Ordinance No. 
79-42 § 501 (July 2, 1979). Permitted principal uses in this 
district include raising of crops, animal husbandry, and 
single-family dwellings. Accessory uses “normally appurtenant 
to the permitted uses” are allowed. Commercial kennels are 
allowed only with a special-use exception permit granted by the 
Beatrice Planning and Zoning Commission. 

Appellants take in stray and unwanted dogs and find homes 
for them. They operate the kennel under the name of Animal 
Lovers of America, Inc., a nonprofit corporation. A 
“placement fee” of $20 per dog is a suggested donation to 
persons receiving dogs. It was stipulated that $20 is not 
sufficient to cover the cost of feed and veterinary services and 
that appellants make no profit from this venture. 

The dogs are given to the appellants for the express purpose 
of locating new owners. They are of no particular breed, are not 
registered animals or purebreds, and are not raised from birth 
by the appellants. The dogs are housed in individual kennels 
scattered about the premises. At one time the appellants had as 
many as 180 dogs. Since October or November of 1981, 
approximately 315 dogs have been placed in new homes. 

Appellants received a conditional special-use permit for 1 
year from the Beatrice Planning and Zoning Commission. This 
permit allowed them to keep the dogs on their property. The 
application for an extension of the permit was withdrawn. The 
special-use permit terminated on January 18, 1983. 

The district court granted the appellee’s request for an 
injunction to restrain the appellants from violating the zoning 
ordinance. The court ordered the appellants to dispose of all 
dogs on their property within 60 days and not to receive any 
dogs for the purpose of housing or placing of stray or unwanted 
animals. We agree with the district court and affirm. 

An action to enjoin enforcement of a city ordinance is one in 
equity. Therefore, in addressing the issues presented here we 
review the record de novo. Sasich v. City of Omaha, 216 Neb. 
864, 347 N.W.2d 93 (1984). 

The primary question before us is whether appellants’ use of 
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the premises in keeping stray and unwanted dogs is a permitted 
or accessory use of an A-1 Agricultural District as defined by 
the Beatrice ordinance. Zoning laws should be given a fair and 
reasonable construction in the light of the manifest intention of 
the legislative body, the objects sought to be attained, the 
natural import of the words used in common and accepted 
usage, the setting in which they are employed, and the general 
structure of the law as a whole. Beckman v. City of Grand 
Island, 182 Neb. 840, 157 N.W.2d 769 (1968). Where the 
provisions of a zoning ordinance, as to the uses of property 
which are permitted or which are prohibited in certain districts, 
are expressed in common words of everyday use, without 
enlargement, restriction, or definition, they are to be 
interpreted and enforced according to their generally accepted 
meaning. City of Omaha v. Gsantner, 162 Neb. 839, 77 N.W.2d 
663 (1956). 

Appellants argue that the caring for dogs is a form of animal 
husbandry and is therefore a permitted use under the 
ordinance. We do not agree. Our interpretation of the term 
“animal husbandry” as used in the ordinance does not include 
the operation of a dog kennel for stray and unwanted dogs. 
Animal husbandry is defined by Webster’s Third New 
International Dictionary, Unabridged 85 (1968) as “a branch of 
agriculture concerned with the production and care of domestic 
animals.” Webster’s definition of agriculture is “the science or 
art of cultivating the soil, harvesting crops, and raising 
livestock.” Jd. at 44. According to these two definitions, animal 
husbandry is a branch of agriculture and therefore concerned 
only with the raising of livestock. Neb. Rev. Stat. § 54-101(15) 
(Reissue 1984) defines livestock as “any domestic cattle, horses, 
mules, donkeys, sheep, or swine.” In Gsantner, supra, we 
declined to hold that a dog kennel operation is a “commercial 
livestock farm operation.” We hold that dogs are not livestock, 
and the care or production of dogs cannot be included in the 
term “animal husbandry.” Thus, the keeping of dogs would not 
be a permitted use of an A-1 Agricultural District, according to 
the Beatrice ordinance. 

The appellants contend that the dog kennel operation is an 
accessory use as provided by the ordinance. The ordinance is 
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clear in that only accessory uses “normally appurtenant to the 
permitted uses and structures” are allowed. The appellants are 
in error. In Kitrell vy. Board of Adjustment, 201 Neb. 130, 266 
N.W.2d 724 (1978), we described an accessory use as a 
recognized incidental use of property. In 3 R. Anderson, 
American Law of Zoning § 16.11 at 31 (2d ed. 1977), accessory 
use is defined as “a subordinate use, clearly incidental and 
related to the principal structure, building or use of land, and 
located on the same lot as that of the principal structure, 
building or use.” We cannot see how 120 or more dogs and an 
equal number of doghouses on a small piece of real estate could 
be anything but a principal use. Whether a use is customary is 
not to be determined merely by a mathematical count; but - 
numbers are a factor which must be considered. Kitrell, supra. 

In this case the number of dogs is a major factor. Clearly, the 
keeping of a few dogs on a farm is an accessory use and is 
permitted, but caring for 120 dogs on a small piece of land is not 
a subordinate use or a recognized incidental use of land. The 
appellants’ dog operation is clearly not an accessory use. 

Since appellants’ use of the property is not a permitted use or 
an accessory use in accordance with ordinance 79.42, § 501, 
they would need a special-use exception permit to continue their 
dog kennel operation. The appellants do not have such a 
permit, and therefore we find that they are in violation of the 
ordinance. 

The appellants argue that the district court granted relief 
broader than that prayed for and not warranted by the facts 
pleaded and the evidence adduced. The court ordered in part: 

1. That subject to the terms and provisions hereinafter 
set forth, defendants and each of them are hereby 
permanently enjoined from operating upon the real estate 
hereinafter described or using said premises in any type of 
operation for the care, maintenance, or placement of stray 
and unwanted dogs whether in conjunction with the 
American Lovers of Animals, Inc., or otherwise. 


3. That defendants are given 60 days from this date to 
place or make other disposition of the present dogs in their 
care and possession, they to receive no others for such 
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purposes as above described, or otherwise obtain such 
permit or other action from plaintiff City within said 
60-day period as would authorize the activity herein 
enjoined. 

(Emphasis supplied.) 

An action in equity vests the trial court with broad powers 
authorizing any judgment under the pleadings. Ludwig v. 
Matter, 210 Neb. 87, 313 N.W.2d 234 (1981). The pleadings in 
the instant case generally alleged that the appellants were in 
violation of the zoning ordinance by keeping over 120 stray or 
unwanted dogs for the purpose of placement. We find that the 
district court’s order was consistent with the pleadings and the 
prayer for general relief. We disagree with appellants’ argument 
that the order bars them from having any dogs whatever on 
their property. The order only bars them from receiving dogs 
“for such purposes as above described,” which means “for the 
care, maintenance, or placement of.stray and unwanted dogs.” 

The order of the district court is affirmed. 

AFFIRMED. 


_VENETTE S. CREAGER, APPELLEE, V. ROBERT E. CREAGER, 
APPELLANT. 
366 N.W.2d 414 


Filed April 26, 1985. No. 83-967. 


1. Alimony: Modification of Decree. Unless amounts have accrued prior to the 
date of the service of process on a petition to modify, orders for alimony may be 
modified or revoked for good cause shown. 

2. Good Cause: Words and Phrases. Good cause means a material and substantial 
change in circumstances and depends upon the circumstances of the individual 
case. 

3. Alimony: Modification of Decree: Appeal and Error. In a proceeding to modify 
an alimony award, Neb. Rev. Stat. § 42-365 (Reissue 1984), that matter is 
initially entrusted to the sound discretion of the trial judge, which matter, on 
appeal, will be reviewed de novo on the record and affirmed in the absence of an 
abuse of the trial judge’s discretion. However, where the evidence is in conflict, 
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this court will give weight to the fact that the trial judge observed and heard the 
witnesses and accepted one version of the facts rather than another. 


Appeal from the District Court for Lancaster County: 
RoseRT R. Camp, Judge. Affirmed. 


William A. Wieland of Healey, Brown, Wieland, Kluender, 
Atwood & Jacobs, for appellant. 


Con M. Keating of Marti, Dalton, Bruckner, O’Gara & 
Keating, P.C., for appellee. 


BosLAUGH, HASTINGS, CAPORALE, and SHANAHAN, JJ., and 
COLWELL, D.J., Retired. 


COLWELL, D.J., Retired. 

This is an appeal in a modification of alimony proceeding. 
The dissolution decree of August 17, 1979, divided the 
property, directed the parties to sell their residence, and ordered 
Robert E. Creager, respondent-appellant, to pay as alimony to 
Venette S. Creager, petitioner-appellee, $500 per month for 36 
months, and, thereafter, $300 per month for 60 months. The 
trial court credited Robert’s alimony arrears with $4,350.54 and 
denied his application to modify the alimony payments. Robert 
appeals. We affirm. 

On January 10, 1980, Robert filed a motion for credit, as 
alimony, for the payments that he was making on the residence 
not sold as decreed. 

On August 29, 1980, he filed a petition to modify the 
alimony award, alleging a change of circumstances in the 
employment and earnings of the parties and a change in his 
health that would require surgery; the prayer was for a 
suspension or modification of alimony. Pluries summons was 
served on Venette on July 31, 1981. 

No amendments were made to these pleadings, and Venette 
filed no responses. Trial was had on September 1, 1983; the trial 
delay is not explained. Without objection, the evidence related 
to both alimony credits and modification from the decree up to 
the trial. 

“Unless amounts have accrued prior to the date of service of 
process on a petition to modify, orders for alimony may be 
modified or revoked for good cause shown... .” Neb. Rev. 
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Stat. § 42-365 (Reissue 1984). Good cause means a material and 
substantial change in circumstances and depends upon the 
circumstances of the individual case. Roth v. Roth, 218 Neb. 
417, 355 N.W.2d 516 (1984). 

At dissolution Robert was a retired Air Force officer, 58 
years old, receiving $10,000 per year in military retirement 
benefits, projected to increase about 6 percent a year. From 
1977 to April 1980 he was employed as a chief pilot in private 
industry, earning $17,000 to $25,000 per year. During the last 2 
years, he was paid irregularly, and he quit, describing his 
employer as a “shabby organization.” In September 1980 he 
had corrective open heart surgery; recovery was complete in 
November 1981. His pilot’s license was canceled because of this 
health problem. In November 1980 he moved into the parties’ 
residence in Lincoln, Nebraska, occupying it until August 1983, 
when it was sold; during this occupancy, other family members 
sometimes stayed there. Since the surgery, Robert’s income is a 
$173 monthly VA disability pension and his military retirement 
pension, which has increased from $14,000 to about $16,400 in 
1982. He has investments and other assets valued at $59,000. 

Since the dissolution, Venette has increased her income from 
$8,900 as a part-time real estate agent in Lincoln to $17,500 asa 
secretary and part-time real estate agent in Washington, D.C. 
She has assets valued at $10,600 and a small condominium 
having a net value of $22,000. 

Robert had paid $6,500 in alimony through November 1980, 
when he voluntarily stopped making payments. With his 
modification petition he paid $15,100 of the $15,400 owed in 
back alimony to the clerk to cover the arrears and to comply 
with § 42-365. 

Robert claims that since his surgery he has been unable to 
find work, although he circulated “hundreds” of inquiries 
within the aviation industry. He contends that he can perform 
only aviation-related jobs and that because of his age, health, 
and limited skills he is not otherwise employable. His search for 
nonaviation-type employment was limited. The trial judge 
found him employable. 

Robert assigns five errors that are consolidated as follows: 
(1) The failure of the court to find a material change in 
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circumstances; and (2) Failure to credit his alimony arrears with 
an amount equal to one-half of the house payments that he 
paid. 

In a proceeding to modify an alimony award, § 42-365, that 
matter is initially entrusted to the sound discretion of the trial 
judge, which matter, on appeal, will be reviewed de novo on the 
record and affirmed in the absence of an abuse of the trial 
judge’s discretion. However, where the evidence is in conflict, 
this court will give weight to the fact that the trial judge 
observed and heard the witnesses and accepted one version of 
the facts rather than another. Cooper v. Cooper, ante p. 64, 361 
N.W.2d 202 (1985). 

Concerning the first error, Robert is interested only in 
aviation-related employment, disregarding other possibilities 
and relying on his health, age, and lack of nonaviation work 
experience. In Sifers v. Sifers, 544S.W.2d 269 (Mo. App. 1976), 
the Missouri Court of Appeals was faced with similar facts. The 
court refused to reduce the ex-husband’s alimony obligation in 
spite of his undergoing surgery for removal of a malignant 
kidney and subsequently losing his job. The court found that 
simply because the ex-husband could not find a job in his area 
of expertise as a chocolatier did not mean he was physically 
unable to work. He was employable. 

Further, Robert’s pension income, together with disability 
benefits, has increased each year, which is a circumstance that 
may be considered. 7aylor v. Taylor, 217 Neb. 409, 348 N.W.2d 
887 (1984). See, also, Dorey v. Dorey, 412 So. 2d 808 (Ala. Civ. 
App. 1982). , 

The record shows that after Robert suspended making 
alimony payments in November 1980, he gave his adult 
daughter $2,500 and his adult son approximately $500. 

Venette’s increase in income is a circumstance to be 
considered; however, the evidence shows that her living 
expenses in Washington, D.C., also increased proportionately, 
requiring her to work at two jobs. Further, there is evidence in 
the record that her change to full-time employment and 
increase in income was within the reasonable contemplation of 
the parties at the time of the dissolution. Albers v. Albers, 213 
Neb. 471, 329 N.W.2d 567 (1983). 
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Considering all of the circumstances present, including the 
alimony credits next discussed, the trial judge did not abuse his 
discretion in denying Robert’s application to either reduce or 
suspend the ordered alimony award. 

The court gave Robert credit on the alimony judgment as 
follows: $1,920 for mortgage principal payments; $478.90 for 
insurance premiums paid on the house; one-half of two income 
tax refunds received by Venette, totaling $1,546.64; and $405 
for 3 months that Venette occupied the house. Out of the 
$15,100 held by the clerk, the court ordered $4,050.54 credited 
to Robert and $11,049.46 paid to Venette. Robert argues that 
instead of the $1,920, he should receive credit for $5,008, that 
being one-half of the total mortgage payments paid. 

Both parties treat Robert’s claim for credits as a 
modification of an alimony order, § 42-365, although some 
alimony payments had accrued when process was served and 
the court found no good cause was shown. Without deciding 
that issue we assume the court’s authority to grant credits and to 
distribute alimony funds is found in Neb. Rev. Stat. § 42-369(4) 
(Reissue 1984), “the clerk shall disburse all payments received 
as directed by the court,” and the court’s inherent power to 
continue its jurisdiction over alimony judgments to avoid 
inequitable results. See, Ziegenbein v. Ziegenbein, 138 Neb. 
320, 292 N.W. 921 (1940); Wolter v. Wolter, 183 Neb. 160, 158 
N.W.2d 616 (1968). 

Contrary to the dissolution decree, the parties privately 
agreed to withhold the residence from the market, with Robert 
occupying it most of the time and refusing to rent it. Although 
he paid all of the regular house maintenance costs including 
mortgage principal and interest, this arrangement was an 
advantage to him, providing his own living quarters. The 
$1,920 credit allowance under the circumstances was equitable 
and reasonable, falling far short of an abuse of discretion, 
particularly in view of the other credits allowed and the 
extended period of time that he was in default of alimony 
payments. 

AFFIRMED. 
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MARGARET CHARLEY, PERSONAL REPRESENTATIVE OF THE 
ESTATE OF ALBERT CHARLEY, APPELLANT, V. FARMERS MUTUAL 
INSURANCE COMPANY OF NEBRASKA, APPELLEE. 

366 N.W.2d 417 , 


Filed April 26, 1985. No. 84-013. 


1. Insurance. Where there is a conflict between the typed and printed portions of 
an insurance policy, the typed portions control over the printed portions. 

2. Insurance: Motor Vehicles. Neb. Rev. Stat. § 60-509.01 (Reissue 1984) neither 
requires nor prohibits the aggregation, or “stacking,” of multiple uninsured 
motorist coverages. 

—_____.. Whether multiple uninsured motorist coverages are to be 

aggregated depends upon the policy language. 


Appeal from the District Court for Platte County: JoHN C. 
WHITEHEAD, Judge. Affirmed. 


George H. Moyer, Jr., of Moyer, Moyer, Egley & Fullner, for 
appellant. 


Noyes W. Rogers of Leininger, Grant, Rogers & Maul, for 
appellee. 


KRrIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

On September 19, 1980, Albert Charley was struck and killed 
by an uninsured motorist. His widow and_ personal 
representative, Margaret Charley, brought a contract action 
against Farmers Mutual Insurance Company of Nebraska, 
which, through a single automobile liability insurance policy 
issued to the Charleys, provided uninsured motorist coverage 
oneach of the two automobiles owned by them. The jury found 
the death to have been the proximate result of the uninsured 
motorist’s negligence and returned a verdict in favor of 
Margaret Charley for $125,000. She then moved for judgment 
on the verdict against Farmers Mutual for the aggregate 
amount of the uninsured motorist coverage on each of the two 
automobiles, $30,000, and a reasonable attorney fee. The trial 
court determined the two coverages could not be aggregated, or 
“stacked,” and entered judgment in the maximum amount of 
the coverage on one automobile for the death of one person, 
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$15,000, and an attorney fee of $11,818.30. We affirm. 

The typed policy declarations state the limit of the uninsured 
motorist coverage on each of the two automobiles to be $15,000 
for each person injured, up to a maximum of $30,000 for each 
occurrence. Farmers Mutual charged a separate premium of 
$9.10 for the combined uninsured motorist and bodily injury 
liability coverages on each of the two vehicles. The declarations 
also reflect that a “second car credit,” or discount, was given 
with respect to each premium. The uninsured motorist 
agreement includes the following printed language: 

The company’s limit of liability shall not exceed $10,000 
for all damages, including damages for care and loss of 
services arising out of bodily injury sustained by one 
person in any one accident and subject to this provision 
$20,000 for all such damages for bodily injury sustained 
by two or more persons in any one accident. 
There is no dispute but that the limits of liability specified in the 
typed policy declarations control over the lesser limits printed in 
the foregoing policy provision. Neb. Rev. Stat. § 25-1216 
(Reissue 1979); Spencer-O’Neill House, Inc. v. Denbeck, 196 
Neb. 456, 243 N.W.2d 767 (1976). 

At the relevant time Neb. Rev. Stat. § 60-509.01 (Reissue 
1984) provided in pertinent part, as it does now: 

No policy insuring against loss resulting from liability 
imposed by law for bodily injury or death suffered by any 
person arising out of the ownership, maintenance or use 
of a motor vehicle shall be delivered or issued for delivery 
in this state . . . unless coverage is provided therein or 
supplemental thereto, in limits for bodily injury or death 
set forth in section 60-509, under provisions approved by 
the Director of Insurance, for the protection of persons 
insured thereunder who are legally entitled to recover 
damages from owners or operators of uninsured motor 
vehicles and hit-and-run motor vehicles because of bodily 
injury, sickness or disease, including death, resulting 
therefrom; Provided, that the named insured shall have 
the right to reject such coverage.... 

Neb. Rev. Stat. § 60-509 (Reissue 1978) then required 
liability coverage of not less than $15,000 for bodily injury to or 
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the death of one person in any one accident and, subject to said 
limit for one person in any one accident, coverage of not less 
than $30,000 for bodily injury or death of two or more persons 
in any one accident. 

We have been presented with several opportunities to 
interpret and apply § 60-509.01. In Stephens v. Allied Mut. Ins. 
Co., 182 Neb. 562, 156 N.W.2d 133 (1968), the insurer sought, 
among other things, to reduce its uninsured motorist coverage 
by setting off against that coverage the amount it had paid 
under the medical payments coverage of the policy. This court 
reasoned that the policy behind the statute was to give one 
injured by an uninsured motorist the same protection he would 
have had if injured by one covered by a standard automobile 
liability policy. Holding that the statute was to be liberally 
construed, the court unanimously concluded that the provision 
permitting the setoff was void and against public policy, as it 
would have the effect of reducing the minimum coverage of 
uninsured motorist protection required by the statute. 

The court again looked at the statute in Protective Fire & 
Cas. Co. v. Woten, 186 Neb. 212, 181 N.W.2d 835 (1970). 
Therein, Protective Fire provided uninsured motorist coverage 
to Woten, who was injured by an uninsured motorist while a 
guest passenger in an automobile owned by one Turner. 
Turner’s insurer paid the full extent of its uninsured motorist 
coverage, equal to the statutorily required minimum, to Woten, 
the value of whose injuries exceeded the amount of Turner’s 
coverage. The Protective Fire policy provided that if Woten 
were injured while occupying a nonowned automobile, it would 
apply only as excess insurance over other available similar 
insurance and, further, that with respect to its uninsured 
motorist coverage, Protective Fire would not be liable for a 
greater proportion of the loss than the applicable limit its 
liability bore “to the total applicable limits of liability of all 
valid and collectible insurance against such loss.” Jd. at 214, 181 
N.W.2d at 836. Among other arguments, Protective Fire urged 
that under the foregoing “excess-escape” clause it had no 
liability to Woten, as the payment by Turner’s insurer had 
placed Woten in the same position as if he had been injured by 
one carrying the standard automobile liability policy. This 
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court, one judge dissenting, rejected Protective Fire’s argument 
and held that the excess-escape clause was prohibited by 
§ 60-509.01, again characterizing the statute as an enactment 
for the benefit of the public and thus to be liberally construed. 
The dissenting judge pointed out that the result reached by the 
majority could be justified only if it were required by the 
language of § 60-509.01 but that in fact the statute made no 
such requirement. 

Bose v. American Family Mut. Ins. Co., 186 Neb. 209, 181 
N.W.2d 839 (1970), decided unanimously the same day as 
Protective Fire, supra, held that the uninsured motorist 
coverages contained in two separate policies issued by the same 
insurer, each covering a different vehicle owned by the same 
insured, could be aggregated. Both policies contained clauses 
which provided that in the event there was other similar 
insurance coverage, the insurer’s liability under the subject 
policy would be prorated in accordance with the relationship 
the insurer’s limit of coverage bore to the total insurance 
available. The court concluded that the proration clauses would 
“defeat the spirit” of § 60-509.01 and were therefore 
unenforceable, placing at least some reliance on the fact that a 
separate premium had been paid for the uninsured motorist 
coverage embodied in each policy. 

In Pettid v. Edwards, 195 Neb. 713, 240 N.W.2d 344 (1976), 
separate premiums had been paid for the uninsured motorist 
coverages provided under a single policy on two vehicles. A 
four-member majority of this court held that such coverages 
could not be aggregated in the face of a clause which provided 
that “[rJegardless of the number of automobiles to which this 
policy applies . . . [t]he limit of liability for [uninsured motorist 
coverage] stated in the declarations as applicable to ‘each 
person’ is the limit of [the insurer’s] liability for all damages. . . 
sustained by one person as the result of any one accident... .” 
Id. at 715, 240 N.W.2d at 346. One dissenting judge, joined by 
the then Chief Justice and one other judge, who also dissented 
separately, was of the opinion that § 60-509.01 required 
aggregation of the coverages and interpreted the majority 
opinion to make the amount of statutorily required uninsured 
motorist coverage depend upon the number of policies issued 
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instead of the number of vehicles insured. The separately 
dissenting judge was also of the opinion the issue was controlled 
to the contrary by Bose, supra. 

Eich v. State Farm Mut. Automobile Ins. Co., 208 Neb. 714, 
305 N.W.2d 621 (1981), overruled on other grounds 209 Neb. 
396, 308 N.W.2d 503, presented policy language which defined 
an. owned motor vehicle as the one “described in the 
declarations” and excluded coverage for injury “TO AN 
INSURED WHILE OCCUPYING OR THROUGH BEING 
STRUCK BY A LAND MOTOR VEHICLE OWNED BY 
THE NAMED INSURED OR ANY RESIDENT OF THE 
SAME HOUSEHOLD, IF SUCH VEHICLE IS NOT AN 
OWNED MOTOR VEHICLE.” Id. at 720-21, 305 N.W.2d at 
625. The insured owned three vehicles, each of which was 
insured by a separate State Farm policy. Since only the vehicle 
insured by each policy was described in that policy’s 
declarations, there was but one “owned” vehicle per policy. 
While driving a vehicle covered under one of the State Farm 
policies, the insured was injured in an accident involving an 
uninsured motorist. This court, with the present Chief Justice 
concurring on an unrelated point and two judges concurring . 
without opinion, held the aforedescribed exclusion did not 
prevent aggregation of the coverages under all three policies, 
stating that the situation was controlled by Bose v. American 
Family Mut. Ins. Co., supra, and Protective Fire & Cas. Co. v. 
Woten, 186 Neb. 212, 181 N.W.2d 835 (1970). The Eich 
majority expressed the view that Pettid was logically 
irreconcilable with Bose and Protective Fire. 

With that background Margaret Charley asks us either to 
overrule Pettid as unsound or to distinguish it from the instant 
case, on the basis that the language of the subject policy differs 
from that of the Pettid policy. 

We adhere to Pettid, for its reasoning is not unsound. It was 
correctly decided, not because two vehicles were insured under 
a single policy, but because of the clarity of the policy language 
limiting the amount of uninsured motorist coverage available to 
the insured. 

Section 60-509.01 neither requires nor prohibits the 
aggregation of multiple uninsured motorist coverages. The 
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statute requires only that an insurer offer uninsured motorist 
coverage on any automobile it insures for bodily injury liability. 
There is no language which requires that multiple uninsured 
motorist coverages, once provided, be aggregated no matter 
what the policy says with respect to the matter. Neither is there 
language which prohibits the aggregation of the uninsured 
motorist coverages provided. Once it is determined the statute 
neither requires nor prohibits the aggregation of multiple 
uninsured motorist coverages, the problem becomes one of 
determining what the contract of insurance in question 
provides. 

The rules applicable to such an analysis are that a policy of 
insurance is to be construed as any other contract, so as to give 
effect to the intent of the parties at the time it was made. That 
intent is to be determined objectively, that is, by what a 
reasonable person would have understood the words to mean. 
If the policy is ambiguous, it isto be construed against the party 
drawing it, the insurer. Swedberg v. Battle Creek Mut. Ins. Co., 
218 Neb. 447, 356 N.W.2d 456 (1984). 

The policy in Pettid v. Edwards, 195 Neb. 713, 240 N.W.2d 
344 (1976), stated in intelligible and unambiguous language that 
regardless of the number of automobiles insured, the declared 
limit of the insurer’s liability to “each person” would be the 
limit of its liability for all damages sustained by any one person 
in any one accident with an uninsured motorist. That language 
logically compelled the Pettid holding. 

Illustrative of cases taking the view that whether multiple 
uninsured motorist coverages are to be aggregated depends 
upon the policy language are Goodville Mut. v. Borror, 221 Va. 
967, 275 S.E.2d 625 (1981), and Hampton v. Allstate Ins. Co., 
126 Ariz. 403, 616 P.2d 78 (1980). Goodville held language 
similar to that of the Pettid policy prohibited aggregation of 
coverages on two automobiles under a single policy, 
notwithstanding the collection of two separate premiums. 
Hampton held that a policy provision which limited the amount 
of uninsured motorist coverage available to one person to the 
amount stated in the declarations as applicable to “each 
person” prevented the aggregation of the coverages provided 
on three vehicles insured under a single policy, notwithstanding 
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the fact that three premiums had been charged. 

To be sure, cases can be found which permit aggregation of 
multiple coverages on the basis of the number of premiums 
charged. For example, Gov. Emp. Ins. Co. v. Brown, 446 So. 
2d 1002 (Miss. 1984); Gambrell v. Travelers Insurance, 280S.C. 
69, 310S.E.2d 814 (1983). However, we reject the reasoning of 
those cases as unsound. 

Any argument that to disallow the aggregation of multiple 
uninsured motorist coverages gives the insurer a windfall 
overlooks the fact that the nature and extent of the protections 
sold by the insurer and purchased by the insured, and the 
charges made for them, are determined by the policy language. 
As explained in Grimes v. Concord Gen’! Mut. Ins. Co., 120 
N.H. 718, 422 A.2d 1312 (1980), holding that the multiple 
uninsured motorist coverages provided by a single policy could 
not be aggregated: 

When an insured owns two vehicles that are constantly 
available for use not only by him, but by members of his 
family and others, the risk that someone operating one of 
those vehicles will be involved in an accident with an 
uninsured motorist is obviously greater than if only one 
vehicle were available for use. Consequently, an insurance 
carrier’s exposure to that risk may be enhanced. . . . 

We also reject the proposition that, as a matter of law, 
the payment of a double premium represents a windfall to 
the insurance carrier. To conclude otherwise would require 
that we overlook the fact that the setting of insurance rates 
isa “highly technical and complex” process... . 

Id. at 721-22, 422 A.2d at 1315. Accord, Hampton v. Allstate 
Ins. Co., supra. 

Having concluded that Peftid is not to be overruled, the 
question becomes one of determining whether the language of 
the policy under consideration demands a different result. It 
does not. 

The clear meaning of the pertinent policy language is that 
Farmers Mutual would be liable for no more than $15,000 for 
all damages sustained by one person as the result of one 
accident with an uninsured motorist. The policy language in the 
instant case is remarkably similar to that found in Hampton v. 
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Allstate Ins. Co., supra, leading the Hampton court to a like 
result. 

Our decision in Stephens v. Allied Mut. Ins. Co., 182 Neb. 
562, 156 N.W.2d 133 (1968), has no application to questions 
involving the aggregation of multiple uninsured motorist 
coverages, for Stephens attempted to offset the recovery had 
under one coverage against the recovery to be had from another 
unrelated coverage. 

Whether the holdings or all of the reasoning found in 
Protective Fire, Bose, and Eich can be harmonized with an 
approach which requires an analysis of the policy language 
involved is a matter which is not presently before us and 
therefore need not be, and is not, addressed. 

The judgment of the district court is correct and is affirmed. 

AFFIRMED. 

WuiteE, J., dissenting. 

The majority’s conclusion that the result reached in this case 
is compelled by the clear and unambiguous policy language at 
issue Carves an anomaly into Nebraska law by disallowing the 
“stacking” of multivehicle uninsured motorist coverage 
contained in a single policy and by disregarding previous 
decisions of this court which allow an insured to stack such 
coverage when holding two or more separate policies. 

The term “stacking” refers to an insured’s attempt to recover 
damages under more than one policy, endorsement, or coverage 
“ ‘by placing one policy, endorsement, or coverage, etc. upon 
another and recovering from each in succession until either all 
of his damages are satisfied or until the total limits of all 
policies, endorsements, coverages, etc. are exhausted, even 
though the insured has not been fully indemnified, ” (Citation 
omitted.) Lopez v. Foundation Reserve Ins. Co., Inc.,98 N.M. 
166, 168-69, 646 P2d 1230, 1232-33 (1982). 

In relying on this court’s decision in Pettid v. Edwards, 195 
Neb. 713, 240 N.W.2d 344 (1976), and the so-called “clarity of 
the policy language,” the majority misses the crucial question 
presented in this case. That question is not whether multiple 
vehicles are insured under one policy or several but whether the 
insured has paid one premium or several for the particular 
uninsured motorist coverage sought to be stacked. This court 
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has previously allowed injured insureds to stack uninsured 
motorist coverage when there are two or more separate policies 
with such coverage in each. Bose vy. American Family Mut. Ins. 
Co., 186 Neb. 209, 181 N.W.2d 839 (1970). Therefore, it seems 
truly inconsistent to permit stacking in cases like Bose and deny 
it in cases where all the automobiles are insured under one | 
policy but the same additional premiums are charged as would 
be charged if they were covered under multiple policies. 

Other jurisdictions facing this issue and having statutes 
similar in all relevant aspects to Neb. Rev. Stat. § 60-509.01 
(Reissue 1984) have not allowed the insurer to circumvent the 
intent of the uninsured motorist statute and deny the insured 
full coverage of the policy through the use of “limits of 
liability” clauses. In Chaffee v. United States Fidelity & 
Guaranty Co., 181 Mont. 1, 591 P.2d 1102 (1979), the insured 
sought to combine the policy limits of his insurance based on 
the number of premiums paid on several vehicles insured under 
one policy of insurance. The appellant, Chaffee, had purchased 
automobile liability insurance from the appellee insurance 
company, which policy included a provision for uninsured 
motorist coverage in the amount of $10,000 for one person in 
any one accident. All three of the automobiles owned by the 
appellant were covered by the same policy, and separate, equal 
premiums were charged and paid for uninsured motorist 
coverage for each of the vehicles. The appellant’s son, who was 
an insured by definition under the policy, was injured while 
riding in an uninsured vehicle owned and operated by a third 
party. Appellant’s son.died as a result of his injuries, and the 
appellant subsequently obtained a $304,000 judgment in a 
wrongful death action against the third party. Based on the 
adjudicated liability of the negligent third party, the appellant 
attempted to collect on his uninsured motorist coverage, 
contending that since he had paid premiums for uninsured 
motorist coverage on three vehicles, he was entitled to combine 
the policy limits to recover a total of $30,000. 

The Supreme Court of Montana held that the appellant was 
entitled to combine the policy limits for uninsured motorist 
coverage based upon the number of vehicles for which he had 
paid premiums under one policy. The court refuted the “faulty 
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logic” and reasoning of the “lack of windfall” argument 
proffered by the insurance carrier as follows: 
There are no added risks to justify the full premium paid 
on the second and third vehicles. The risk in each case 
should be the same but becomes /ess, not more, when the 
coverage on the second and third vehicles is reduced to 
coverage only while the insureds occupy the second and 
third vehicles. 
(Emphasis in original.) Chaffee, supra at 5, 591 P.2d at 1104. 
The court further found the uninsured motorist coverage on the 
first vehicle to be within the state’s statute mandating the 
offering of such coverage, while the coverage on the second and 
third vehicles was found to be in violation of that statute. The 
court added that 
[t]he concept of uninsured motorist coverage although 
issued with the liability policy is not dependent on 
insured’s negligence or that the insured occupy a vehicle 
named in the insured’s policy to recover for the insured 
loss. Federated American Insurance Co. v. Raynes, 563 
P.2d at 820. An attempted reduction of coverage of this 
kind simply takes the heart out of the policy and erodes the 
coverage to a point of no value simply because the policy 
on the first vehicle becomes the only full coverage. 
(Emphasis in original.) Chaffee, supra at 6, 591 P.2d at 1104. 
Similar rationale was expressed by the dissenters of our own 
court in Pettid and is equally applicable to the present case. 
The opinion cited with approval by the Chaffee court above 
is from the Washington Supreme Court. In Federated 
American Ins. v. Raynes, 88 Wash. 2d 439, 563 P.2d 815 (1977), 
even when the premium paid for uninsured motorist coverage 
on the second vehicle was slightly reduced, the court held that 
the insured could combine coverages under his policy with the 
carrier, and found the “limits of liability” clause in the policy to 
be in conflict with the statutory policy providing uninsured 
motorist coverage. In its opinion the Raynes court reasoned 
that the insured had paid two premiums for uninsured motorist 
coverage and was entitled to the full protection which he 
purchased, noting that form of protection should not control 
the limits of liability. The “limits of liability” provision in the 
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case was, in the estimation of the court, “an attempt to erode 
the amount of uninsured motorist coverage to which 
respondent is entitled.” Raynes, supra at 448, 563 P.2d at 820. 

In order to allow the “stacking” of multivehicle uninsured 
motorist coverages in a single policy, other courts have found 
that “limits of liability” clauses when read in conjunction with 
“separability” clauses create an ambiguity, and construed the 
policy in favor of the insured. See, e.g., Blocker v. Aetna 
Casualty, 232 Pa. Super. 111, 332 A.2d 476 (1975); Gov. Emp. 
Ins. Co. v. Brown, 446 So. 2d 1002 (Miss. 1984). 

I believe, however, that it is unnecessary to search the corners 
of a policy for ambiguity. As the Alabama Supreme Court has 
stated, “Cases should not . . . turn on how well the insurer 
drafts a limiting clause because the law does not permit insurers 
to collect a premium for certain coverage, then take that 
coverage away by such a clause no matter how clear or 
unambiguous it may be.” Great Central Insurance Company v. 
Edge, 292 Ala. 613, 617, 298 So. 2d 607, 610 (1974). 

SHANAHAN and GRANT, JJ., join in this dissent. 


DARRELL D. AND TONJA L. WENDT ET AL., APPELLANTS, V. 
BEARDMORE SUBURBAN CHEVROLET, INC., APPELLEE. 
366 N.W.2d 424 


Filed April 26, 1985. No. 84-044. 


1. Uniform Commercial Code: Sales: Revocation: Breach of Warranty. 
Revocation of acceptance and breach of warranty of accepted goods are 
separate remedies, and a buyer may pursue either remedy or both. 

2. Uniform Commercial Code: Sales: Revocation. A buyer who elects to exercise 
his right to revoke acceptance has a duty to not exercise ownership over the 
goods. 

3. Uniform Commercial Code: Sales: Revocation: Waiver. Use of the goods by the 
buyer may waive any right to revoke acceptance. 

4. Uniform Commercial Code: Sales: Warranty: Breach of Warranty. An express 
warranty must have been made a part of the basis of the bargain. In order to 
recover for breach of an express warranty, a buyer must prove there was reliance 
upon the warranty. 
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5. Uniform Commercial Code: Sales: Warranty. A warranty is express when the 
seller makes an affirmation with respect to the article to be sold upon which it is 
intended that the buyer shall rely in making the purchase. 

Appeal from the District Court for Sarpy County: RONALD 
E. REAGAN, Judge. Affirmed. 


David B. Latenser, for appellants. 
Patrick W. Kennison of Kutak Rock & Huie, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. - 

This case arose out of a controversy concerning an 
automobile sold by the defendant, Beardmore Suburban 
Chevrolet, Inc., to the plaintiffs, Darrell D. and Tonja L. 
Wendt, husband and wife, and Dwayne L. Arehart. 

The plaintiffs’ amended petition, filed in the county court 
for Sarpy County, Nebraska, alleged that on or about May 27, 
1982, plaintiffs purchased a 1981 Chevrolet Citation from the 
defendant for $6,475 in reliance on express oral statements by 
the defendant that the vehicle (1) was in new condition; (2) had 
been used only as anew car demonstrator; (3) had been neither 
damaged nor involved in a collision; (4) was under a new car 
warranty; (5) had been titled only in the name of a new car 
Chevrolet dealership or General Motors Acceptance 
Corporation and had not been otherwise titled out; (6) was 
qualified as a new car demonstrator for new car low interest 
financing, for which used cars did not qualify; and (7) was safe 
to drive. Plaintiffs further alleged that after delivery of the 
vehicle plaintiffs discovered that in May 198] the title had been 
transferred to the Ashland-Greenwood Public Schools in 
Ashland, Nebraska; that the automobile had been used as a 
high school driver training vehicle; and that it had been rolled in 
an accident and, as a result, was seriously damaged. The 
petition also alleged that on June 7, 1982, plaintiffs notified 
defendant of the “true condition” of the vehicle and demanded 
return of the purchase price and that defendant refused to 
refund any portion of the purchase price or to accept return of 
the vehicle. The petition prayed for damages in the amount of 
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$4,445, the difference between the alleged value of the 
automobile and the contract price, and for other damages in the 
amount of $555. 

After a trial to the court, the county court found against the 
plaintiffs on both theories of recovery and dismissed their 
petition. Upon appeal to the district court, the judgment was 
affirmed. The plaintiffs have now appealed to this court. 

Although the plaintiffs’ petition alleged a number of express 
warranties and prayed for damages, the plaintiffs insisted 
several times during the trial in the county court that the case 
was being tried solely on a theory of revocation of acceptance. 
Their brief filed in this court states that the action was for 
revocation of acceptance under Neb. U.C.C. § 2-608 (Reissue 
1980) and that the district court erred in finding that the 
plaintiffs had waived their right of revocation. 

Since this was an action at law, the finding by the trial court 
was the equivalent of a jury verdict and may not be set aside 
unless clearly wrong. Miller Chemical Co., Inc. v. Tams, 211 
Neb. 837, 320 N.W.2d 759 (1982). The plaintiffs cannot succeed 
on this appeal unless the evidence compelled a finding in their 
favor as a matter of law. 

The record shows that in April 1982 General Motors 
Acceptance Corporation (GMAC) repossessed a number of 
vehicles, including the car purchased by plaintiffs, from Gaebel 
Chevrolet, Inc., an automobile dealer in Ashland, Nebraska. 
When GMAC solicited bids for their resale, the used car sales 
manager for the defendant looked at some of the vehicles and 
purchased the 1981 Chevrolet Citation, the car in question here, 
for $5,451. 

Although it is undisputed that the title to the car had been 
transferred to the Ashland-Greenwood Public Schools and that 
the car had been used as a high school driver training vehicle 
and involved in an accident, GMAC did not disclose those facts 
to the defendant. The defendant first became aware of those 
facts when informed of them by the plaintiffs after the sale. 

The plaintiffs purchased the Citation from the defendant for 
$6,475. At that time the odometer showed a mileage of 3,901 
miles. Prior to the purchase, the plaintiffs test-drove the vehicle 
and had it inspected by a mechanic. On one occasion Tonja 
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Wendt noticed some broken glass in the back seat of the car. 
When she “jokingly” asked one of the defendant’s employees if 
the car had been wrecked, he replied that “to his knowledge he 
didn’t think so.” Instead, the salesman suggested that the 
broken glass might be from a pop bottle. On another occasion 
Darrell Wendt noted that there was an area on the car where the 
paint did not match, and the salesman conjectured that it could 
have been painted twice at the factory. It is not controverted 
that the defendant’s salesmen referred to the car as a 
demonstrator. 

The plaintiff Arehart, the father of Tonja Wendt, cosigned 
the plaintiffs Wendts’ loan for the car. In order for him to read 
the necessary documents prior to signing them, the Wendts 
brought the documents to his residence in Kearney, Nebraska, 
over the 1982 Memorial Day weekend. The Wendts drove the 
Citation on this trip. 

While using the car on a rainy day that weekend, Arehart 
noticed that the windshield leaked, and there were other 
problems leading him to suspect that the car had been wrecked. 

Arehart testified that when he turned the first corner, water 
ran in around the upper right corner of the windshield. He then 
noticed there was an excessive “gap” between the post and 
windshield—close to an inch wide—that had been puttied in 
with sealer. Later, he noticed the truck lid alignment was off by 
a half to three-quarters of an inch on one side, and almost 
touching on the other. He then “suspicioned very highly that it 
had probably been in a pretty good wreck to get that much 
damage, especially on the front post and that much on the 
back.” Nevertheless, Arehart and the Wendts signed the papers 
necessary for the purchase of the car. All such documents 
referred to the car as “used” and that it was being sold “as is.” 

Approximately 1 week after purchasing the car, plaintiffs 
learned of its use as a high school driver training vehicle and its 
having been wrecked. On June 7, 1982, the plaintiffs notified 
the defendant by letter that they were revoking acceptance of 
the car. The plaintiffs, however, retained possession of the 
automobile and continued to make monthly payments on the 
car. 

Furthermore, Darrell Wendt testified that although they 
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- borrowed a car in August and September, they drove the 
Citation for the remainder of time after the revocation of 
acceptance. At the time of trial they had driven the automobile 
11,000 miles since it had been purchased. 

In Ford Motor Credit Co. v. Harper, 671 F.2d 1117, 1121-22 
(8th Cir. 1982), the court of appeals held: 

Under the Code, once goods are accepted buyer is entitled 
to cancel the contract and recover so much as has been 
paid only upon establishing that he has justifiably revoked 
his acceptance. [Citation omitted.] The Code also 
provides that buyer may recover damages in a suit for 
breach of warranty in regard to accepted goods. [Citation 
omitted.] The two options are nonalternative in character 
and buyer may pursue either remedy or both. [Citation 
omitted.] They are, however, separate remedies treated in 
entirely different sections of the Code and they offer 
separate forms of relief. 
Previously, Koperski v. Husker Dodge, Inc., 208 Neb. 29, 302 
N.W.2d 655 (1981), considered the appeal of an action based 
on, among other things, both breach of warranty and 
revocation of acceptance. 

Considering, first, the theory of revocation of acceptance, 
other jurisdictions have noted that a buyer’s revocation of 
acceptance is subject to the provision that he “has the same 
rights and duties with regard to the goods involved as if he had 
rejected them.” § 2-608(3). One of these duties is to not exercise 
ownership. Neb. U.C.C. § 2-602(2)(a) and (c) (Reissue 1980). 
“Apparently the test is one of reasonableness and is a question 
of fact.” Charney v. Ocean Pontiac, Inc., 17 U.C.C. Rep. Serv. 
(Callaghan) 982, 985 (N.D. Mass. App. Div. Sept. 3, 1975). 

In Charney the question before the court was whether a 
plaintiff had exercised ownership rights over an automobile 
when she drove it from Massachusetts to her new residence in 
California. Citing numerous decisions holding that “continued 
use of an automobile is enough to defeat a buyer’s revocation,” 
id., the court found that there was no special circumstance 
present in the case such that would warrant an exception to this 
general rule. 

In Waltz v. Chevrolet Motor Division, 307 A.2d 815 (Del. 
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Super. 1973), the defendant argued that the buyer plaintiff 
could not simultaneously revoke acceptance of a car and 
continue to use it. The court reasoned: “Logically, then, the 
Code requires that Plaintiffs’ continued use of the automobile 
after their attempted rejection invalidates the revocation of 
acceptance.” /d. at 816. Without elaborating upon the facts of 
the case, the court concluded: “Accordingly, while a buyer may 
conditionally accept goods on the assumption that defects will 
be cured, § 2-607(2), he cannot revoke an acceptance after 
attempts to cure have failed while continuing to hold and enjoy 
the goods.” Id. See, also, Cardwell v. International Housing, 
Inc., 282 Pa. Super. 498, 423 A.2d 355 (1980), where, 
considering a buyer’s use of a mobile home after revocation of 
acceptance, the court concluded: 
When, however, appellees continued to live in the home 
and continued to make their monthly payments to 
appellant, they acted inconsistently with their claimed 
revocation and lulled appellant into a false belief that 
appellees would continue to retain and accept the home. . . 
. Thus, we believe that appellees failed to display the 
requisite good faith required in a commercial transaction 
and by these actions clearly indicated that they would 
continue to accept the mobile home despite their earlier 
revocation. 
423 A.2d at 366. 

The evidence in this case was clearly sufficient to support the 
finding that the use of the automobile by the plaintiffs waived 
any right of revocation of acceptance that they may have had. 

With respect to a theory of warranty, the plaintiffs, during 
the trial, attempted to establish two different express warranties 
as having been made at the time of the purchase of the 
automobile: (1) That the automobile was a new car 
demonstrator; and (2) That it had not been wrecked. 

Neb. U.C.C. § 2-313(1)(b) (Reissue 1980) provides: “Any 
description of the goods which is made part of the basis of the 
bargain creates an express warranty that the goods shall 
conform to the description.” Since an express warranty must 
have been “made part of the basis of the bargain,” it is essential 
that the plaintiffs prove reliance upon the warranty. See, 
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Scaringe v. Holstein, 38 U.C.C. Rep. Serv. (Callaghan) 1595 
(N.Y.A.D. July 5, 1984); Royal Business Machines v. Lorraine 
Corp., 633 F2d 34 (7th Cir. 1980); Overstreet v. Norden 
Laboratories, Inc., 669 F.2d 1286 (6th Cir. 1982). 

As to the alleged warranty that the automobile was a new car 
demonstrator, the plaintiffs presented no evidence concerning 
the value of the car as a former demonstrator as opposed to the 
value of a car which had been used as a former high school 
driver training vehicle. 

Damages in a breach of warranty action are governed by 
Neb. U.C.C. § 2-714(2) (Reissue 1980), which provides: “The 
measure of damages for breach of warranty is the difference at 
the time and place of acceptance between the value of the goods 
accepted and the value they would have had if they had been as 
warranted, unless special circumstances show proximate 
damages of a different amount.” See, e.g., Alliance Tractor & 
Implement Co. v. Lukens Tool & Die Co., 199 Neb. 489, 260 
N.W.2d 193 (1977). 

Since there was no evidence as to difference in value between 
a new car which has been used as a demonstrator and an 
automobile used as a driver training vehicle, there was no 
evidence upon which an award could be based for breach of 
that warranty. 

As to the alleged warranty that the automobile had not been 
wrecked, there was an issue of fact as to whether such a 
warranty had been made and, if made, whether there had been 
reliance upon it. 

The evidence is that the defendant did not know the 
automobile had been damaged in an accident until after the 
plaintiffs had purchased the automobile. 

When Tonja Wendt discovered broken glass in the back seat 
of the automobile and “jokingly” inquired as to the possibility 
that the automobile had been involved in an accident, the 
salesman responded only to the extent of his knowledge. In 
England v. Leithoff, 212 Neb. 462, 468, 323 N. W.2d 98, 101 
(1982), this court stated: 

“One of the primary tests of whether a_ given 
representation is a warranty or a mere expression of 
opinion is whether the seller assumed to assert a fact of 
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which the buyer was ignorant or whether the seller merely 
expressed a judgment about a matter as to which each 
party could be expected to have an opinion.” Annot., 94 
A.L.R.3d 729, 730 (1979). 

“ ‘It is the general rule of law that a warranty is express 
when the seller makes an affirmation with respect to the 
article to be sold, pending the agreement of sale, upon 
which it is intended that the buyer shall rely in making the 
purchase.’ ” Naaf v. Griffitts, 201 Kan. 64, 66, 439 P.2d 
83, 85 (1968). 

Here, the salesmen did nothing more than offer an opinion 
concerning the existence of broken glass in the car and the 
mismatched paint on the car. The trial court could find that the 
defendant did not warrant that the car had not been wrecked; 
rather, only that it did not know that it had been involved in 
one. Furthermore, in light of the plaintiffs’ own mechanic’s 
inspection of the car and plaintiff Arehart’s suspicion that it 
had been “in a pretty good wreck,” it cannot be said as a matter 
of law that such statements became the basis of the bargain. 

The record does not show that the findings of the district 
court were clearly wrong. The judgment must, therefore, be 
affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JO HELEN ROBERTSON, 
APPELLANT. 
366 N.W.2d 429 


Filed April 26, 1985. No. 84-046. 


1. Confessions: Evidence. Voluntariness is the ultimate test to use an accused’s 
statement, admission, or confession as evidence in a criminal prosecution. 

. To be admissible an accused’s statement, admission, or 
confession must have been freely and voluntarily made, and must not have been 
extracted by any direct or implied promise or inducement, no matter how slight. 

3. Confessions. A promise to inform a prosecuting authority about a declarant’s 
cooperation is not an improper inducement producing involuntariness. 

4. Rules of Evidence: Evidence. Rule 402 of the Nebraska Evidence Rules (Neb. 
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Rev. Stat. § 27-402 (Reissue 1979)) permits the admission of relevant evidence 
only. ‘ 

5. Criminal Law: Evidence. Where two or more persons are charged with the same 
criminal offense but are tried separately, the fact that one defendant has pleaded 
guilty or has been convicted is inadmissible against the other defendant. 


Appeal from the District Court for Douglas County: KEITH 
Howarb, Judge. Reversed and remanded for a new trial. 


Thomas M. Kenney, Douglas County Public Defender, and 
Bennett G. Hornstein, for appellant. 


Paul L. Douglas, Attorney General, and Timothy E. Divis, 
for appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

A Douglas County jury found Jo Helen Robertson guilty of 
the first degree murder of Laura LaPointe, a prostitute. 
Robertson was sentenced to life imprisonment and appealed 
her conviction. 

In the early morning of April 11, 1983, a passer-by 
discovered the nude, brutally beaten body of Laura LaPointe in 
a roadside ditch located in a heavily wooded area near Hummel 
Park north of Omaha. Close to LaPointe’s body was an empty 
brandy bottle and a “stick,” apparently a tree limb 6 to 7 feet 
long with a 3-inch diameter. 

Investigation in the LaPointe murder focused on three 
Omaha prostitutes—Geraldine “Dee” Carr, Loray “Rachael” 
Smith (also known as Laura (Larie) “Baby Girl” Johns), and 
Carol Joy. On June 24 Jo Helen Robertson was being held on 
warrants for undisclosed misdemeanors and asked to talk to 
someone about the LaPointe homicide, although Robertson 
was not then a suspect in the killing. Philip Butler, a Douglas 
County deputy sheriff, was summoned and informed 
Robertson of the Miranda warnings. After the deputy read the 
Miranda warnings, Robertson asked whether she might be 
released on bond if she provided information about the 
LaPointe homicide. The deputy responded “No,” but told 
Robertson 
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we will check it [the information] out and if we find it 
accurate we will go to the City Prosecutor’s office and I 
will tell him that you are assisting us in a homicide 
investigation. 


. .. 1 don’t know what the City Prosecutor would do. 
Perhaps in the interest of justice he would take care of the 
cases, but I don’t know if that would happen. 

Robertson gave a tape-recorded interview in which she 
denied being in the Hummel Park area where LaPointe’s body 
was found. However, Robertson told the deputy that in the late 
evening of April 10 Geraldine Carr, Loray Smith, Carol Joy, 
and Robertson were driving in downtown Omaha with four 
pimps. According to Robertson, the four pimps decided to 
“teach LaPointe a lesson,” but Robertson asked to leave the car 
because she did not want “to teach anybody a lesson.” The next 
day, April 11, Carol Joy told Robertson that two of the pimps 
had beaten LaPointe to death with a baseball bat in a park. 
Throughout her tape-recorded interview, Robertson made 
numerous contradictory statements about the occupants of the 
car in which she had been riding and about the identity of the 
individuals who went to the park where LaPointe was 
murdered. 

The homicide investigation shifted to a 1977 Ford LTD 
located at Geraldine Carr’s residence. Equipped with a search 
warrant, law enforcement officers searched the Ford LTD and 
looked for a razor blade, baseball bat, bloodstained clothes, 
and blood in the car’s interior. As a result of their vacuum 
“sweeping” and search of the LTD, officers found strands of 
hair, fibers, a gold pendant necklace, and a softball bat. 
Officers tried but failed to obtain “readable” fingerprints from 
the LTD and the objects removed from that automobile. 

On June 28 the police arrested Geraldine Carr, Carol Joy, 
and Robertson. Deputy Butler again questioned Robertson 
after informing her of the Miranda warnings. Robertson 
denied any involvement in the LaPointe murder. 

Officers had obtained hair samples from Carol Joy and 
Robertson. These samples and a sample of LaPointe’s hair were 
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microscopically analyzed by the Federal Bureau of 
Investigation at its Washington, D.C., laboratory. Hair 
embedded in the “stick” found at the scene of the crime was 
identified as LaPointe’s. Hair taken from the softball bat was _ 
identified as Joy’s. No hair sample was identified as belonging 
_ to Robertson. 

In a pretrial motion Robertson moved to suppress her 
tape-recorded statement obtained on June 24. The district court 
overruled Robertson’s motion, and the taped interview was 
later heard by the jury in Robertson’s trial. 

Robertson’s jury trial commenced on December 5. In the 
course of the State’s case, a pathologist testified that LaPointe’s 
death was caused by injuries inflicted with blunt instruments. 

’The pathologist identified the “stick,” or tree branch, and 
softball bat as instruments capable of inflicting the wounds and 
injuries sustained by LaPointe. 

The State called Geraldine Carr as a witness. Carr testified 
concerning the unspeakably cruel treatment of prostitutes at 
the hands of pimps, including physical violence and beatings. 
When questioning was directed to the LaPointe homicide, on 
instruction from her attorney Carr invoked her privilege 
against self-incrimination. As authorized by Neb. Rev. Stat. 
§ 29-2011.02 (Cum. Supp. 1984), the prosecutor asked and 
received immunity for Carr, and questioning continued. Carr 
testified that in the late evening of April 10 she and three other 
prostitutes, Loray Smith, Carol Joy, and Robertson, were in a 
Ford LTD driven by Carr. This foursome obtained and drank a 
bottle of brandy. After drinking the brandy one of the four 
suggested robbing a “trick,” that is, “flag down” a prospective 
male and “sneak up and take his money.” Shortly afterward, 
the four saw LaPointe on the street and invited her to the car. In 
the back seat of the LTD was a softball bat which Carr used for 
“protection.” In place of a male victim the four had decided to 
rob LaPointe. LaPointe entered the car and the five drove to an 
alley in north Omaha, where Robertson, in the back seat with 
Carol Joy and LaPointe, told LaPointe to “give up” her money. 
After LaPointe was forced to disrobe, Carol Joy and 
Robertson searched LaPointe’s clothing and purse but found 
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only $25. Disappointed by that small amount of money, Joy 
gave a “straight-edge razor” to Robertson, who began cutting 
LaPointe’s hair. Robertson tore a gold pendant necklace from 
LaPointe and inflicted a minor cut with the razor on LaPointe. 
Intending to find a “trick” for LaPointe so she could obtain 
some money, the five drove around Omaha and eventually went 
to Hanscom Park, where LaPointe was forced to have oral sex 
with Carol Joy. During this episode, Robertson “popped” 
LaPointe in the head with the razor. Sometime after midnight, 
Robertson suggested going to Hummel Park. At that park 
LaPointe, Carol Joy, and Robertson got out of the car. 
Although Carr did not recall who had taken the softball bat 
from the LTD, Carr testified that Robertson beat LaPointe 
with the ball bat while Joy struck the victim with the “stick.” 
The four left LaPointe’s body in a ditch and returned to 
Omaha, where they threw LaPointe’s clothes into a trash 
receptacle. 

Carr further testified that there were “no deals” for her 
testimony on behalf of the State; rather, she testified because “I 
want the truth to be told.” At the time of Robertson’s trial Carr 
had not been brought to trial. 

The State then called Carol Joy to testify. After asking the 
witness’ name, and as his second question in direct 
examination, the prosecutor asked Joy: “Carol, you have been 
convicted of first degree murder in this particular case; is that 
correct?” Robertson objected; the court overruled Robertson’s 
objection; and Joy answered, “Yes, I have,” and then referred 
to testifying in her previous jury trial. (On August 10, 1984, or 
approximately 8 months after Robertson’s trial, this court 
reversed Joy’s conviction and remanded for a new trial. See 
State v. Joy, 218 Neb. 310, 353 N.W.2d 23 (1984).) 

Joy continued her testimony and stated that on April 10, 
before meeting the other prostitutes and LaPointe, she had a 
“couple of shots of heroin” and some Valium, and had 
consumed a considerable quantity of alcoholic beverage. Joy 
corroborated the testimony given by Carr regarding the 
meeting with LaPointe and decision to rob her. According to 
Joy, the five prostitutes drove to Hanscom Park, where Joy 
gave Robertson a razor. At the park Robertson began 
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“clunking her,” that is, hitting LaPointe with the end of the ball 
bat. Robertson told LaPointe to disrobe, and finding no money 
in LaPointe’s clothes, Robertson started cutting LaPointe’s 
hair with the razor. Joy reluctantly engaged in oral sex with 
LaPointe. Later, the five drove to north Omaha, where they 
obtained a bottle of brandy and went to Hummel Park. At 
Hummel Park Joy removed $25 from LaPointe’s jeans and got 
out of the car with LaPointe and Robertson. A short distance 
from the car, Robertson hit LaPointe with the ball bat, but no 
one struck LaPointe with the “stick.” Joy testified that 
Robertson and she took turns hitting LaPointe with the ball bat 
until Joy said “that was enough.” Joy determined that 
LaPointe was dead, and the foursome returned to Omaha. 

Although Robertson did not testify, she offered medical 
testimony about her mental condition on April 11, 1983. A 
psychiatrist testifying for Robertson could not express an 
opinion that Robertson was unable to distinguish right from 
wrong on April 11. 

In her appeal Robertson claims two errors, namely, (1) her 
tape-recorded interview should have been suppressed because 
such statement was involuntary due to a promise made by the 
deputy sheriff when he recorded the interview and (2) prejudice 
by allowing Joy to testify that she had been convicted for the 
same offense charged against Robertson, the LaPointe murder. 

Recently, in State v. Bodtke, ante p. 504, 363 N.W.2d 917 
(1985), we held that voluntariness is the ultimate test to use an 
accused’s statement, admission, or confession as evidence in a 
criminal prosecution. In State v. Crisp, ante p. 265, 361 N.W.2d 
544 (1985), we stated that, to be admissible, an accused’s 
statement, admission, or confession must have been freely and 
voluntarily made, and must not have been extracted by any 
direct or implied promise or inducement, no matter how slight. 
See, also, State v. Mayhew, 216 Neb. 761, 346 N.W.2d 236 
(1984). Whether a statement, admission, or confession has been 
freely and voluntarily made depends upon “the totality of the 
circumstances,” and a finding by the trial court regarding 
voluntariness will not be set aside unless such finding is clearly 
erroneous. See State v. Crisp, supra. 

Robertson argues that her statement was induced by the 
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deputy sheriff’s promise to obtain her release on bail for 
misdemeanor charges. The record does not support 
Robertson’s claim. Deputy Butler promised only that “we will 
check it [Rober tson’s information] out and if we find it accurate 
we will go to the City Prosecutor’s office and I will tell them that 
you are assisting us in a homicide investigation.” Was such 
statement by the deputy the type of promise rendering 
Robertson’s statement involuntary and, therefore, 
inadmissible? 

We have considered circumstances similar to the case at hand 
and have addressed this very question by answering that a 
promise to inform a prosecuting authority about a declarant’s 
cooperation is not an improper inducement producing 
involuntariness. See State v. Erks, 214 Neb. 302, 333 N.W.2d 
776 (1983). See, also, United States v. Curtis, 562 F.2d 1153 (9th 
Cir. 1977); United States v. Glasgow, 451 F.2d 557 (9th Cir. 
1971); United States v. Frazier, 434 F.2d 994 (Sth Cir. 1970). “A 
simple representation . . . that the fact of his cooperation will be 
made known to prosecuting authorities is insufficient to render 
a confession involuntary.” United States v. Curtis, supra at 
1154. Under the circumstances the deputy’s statement or 
remark to Robertson that her cooperation in the investigation 
would be made known to a prosecutor did not in and of itself 
render Robertson’s statement involuntary. The district court 
was correct in overruling Robertson’s motion to suppress and 
allowing the tape-recorded statement into evidence. 

Robertson’s second assignment of error relates to the 
propriety of the prosecutor’s asking Carol Joy whether she had 
been convicted of the first degree murder of LaPointe—the 
same charge on which Robertson was being tried. At the outset 
we emphasize that the prosecutor’s question was whether Joy 
had been convicted, not whether she admitted participating in 
the homicide. Was Joy’s conviction of the LaPointe murder 
admissible evidence against Robertson in a trial for the same 
homicide? 

Perhaps a constitutional question is presented on account of 
the prosecution’s use of Joy’s conviction as evidence in 
Robertson’s trial. In Bruton v. United States, 391 U.S. 123, 
134-35, 88 S. Ct. 1620, 20 L. Ed. 2d 476 (1968) (citing and 
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quoting from People v. Fisher, 249 N.Y. 419, 164 N.E. 336 
(1928), Lehman, J., dissenting), the U.S. Supreme Court 
criticized the proposition that juries could be counted on to 
disregard inadmissible evidence and acknowledged, 

“We still adhere to the rule that an accused is entitled to 
confrontation of the witnesses against him and the right to 
cross-examine them . . . . We destroy the age-old rule 
which in the past has been regarded as a fundamental 
principle of our jurisprudence by a legalistic formula, 
required of the judge, that the jury may not consider any 
admissions against any party who did not join inthem. We 
secure greater speed, economy and convenience in the 
administration of the law at the price of fundamental 
principles of constitutional liberty. That price is too high.” 

Although Bruton involved use of a _ codefendant’s 
incriminating extrajudicial statement in determining a 
defendant’s guilt, the U.S. Supreme Court has recognized the 
importance of a defendant’s right to confrontation secured by 
the sixth amendment to the U.S. Constitution. See, also, Neb. 
Const. art. I, § 11, an accused’s right “to meet the witnesses 
against him face to face.” Whether reference to Joy’s conviction 
for the LaPointe murder deprived Robertson of the right to test 
the witnesses and evidence in her trial need not be resolved in the 
present case, for we may dispose of Robertson’s assignment of 
error without considering the possible constitutional question. 

Only relevant evidence is admissible, and evidence which is 
not relevant is not admissible. See Rule 402, Nebraska Evidence 
Rules (Neb. Rev. Stat. § 27-402 (Reissue 1979)). “Relevant 
evidence means evidence having any tendency to make the 
existence of any fact that is of consequence to the determination 
of the action more probable or less probable than it would be 
without the evidence.” Rule 401, Nebraska Evidence Rules 
(Neb. Rev. Stat. § 27-401 (Reissue 1979)). How evidence of a 
different jury’s verdict finding a codefendant guilty of the same 
charge, but based on esoteric evidence of some nature and 
perhaps quite dissimilar, has probative value of a defendant’s 
guilt in a present prosecution makes the mind boggle due to 
infinite improbabilities. With all the variables and unknown 
quantities entering another jury’s verdict, any connection 
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between Joy’s conviction and Robertson’s guilt is reduced to a 
possibility, not the rational relationship based on likelihood 
required for relevant evidence. See United States v. Vandetti, 
623 F.2d 1144 (6th Cir. 1980) (codefendant’s conviction “has no 
tendency to make the existence [of defendant’s guilt] more 
probable or less probable than it would be without the 
evidence”). Jd. at 1147. See, also, United States v. King, 505 
F.2d 602 (Sth Cir. 1974) (“One person’s guilty plea or conviction 
may not be used as substantive evidence of the guilt of 
another.”). Jd. at 607. Joy’s conviction of the LaPointe murder 
was not relevant to prove Robertson’s guilt of the same 
homicide. It was error for the district court to permit the State 
to introduce irrelevant evidence of Joy’s conviction. 

We must next consider whether admitting evidence of Joy’s 
conviction was prejudicial or reversible error rather than 
harmless error. Rule 103(1) of the Nebraska Evidence Rules 
provides: “Error may not be predicated upon a ruling which 
admits or excludes evidence unless a substantial right of the 
party is affected.” Neb. Rev. Stat. § 27-103(1) (Reissue 1979). 
Further, in considering whether admission of Joy’s conviction 
was harmless error, we must conclude “the error was harmless 
beyond a reasonable doubt.” State v. Sims, 213 Neb. 708, 714, 
331 N.W.2d 255, 259 (1983). 

The clear weight of authority in this country is that where 
two or more persons are charged with the same criminal offense 
but are tried separately, the fact that one defendant has pleaded 
guilty or has been convicted is inadmissible against the other 
defendant. A lengthy annotation is found in Annot., 
Prejudicial effect of prosecuting attorney’s argument or 
disclosure during trial that another defendant has been 
convicted or has pleaded guilty, 48 A.L.R.2d 1016 et seq. 
(1956). See, also, State v. McDonald, 117 Ariz. 159, 571 P.2d 
656 (1977) (by the “overwhelming weight of authority in this 
country,” disposition of the same charge against a codefendant 
is inadmissible in the trial of the other defendant), id. at 161, 
571 P.2d at 658; State v. Pikul, 150 Conn. 195, 187 A.2d 442 
(1962) (State’s evidence on direct examination disclosing that a 
codefendant had been convicted of the same charge against the 
defendant “not only was improper but was highly prejudicial. 
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[Admitting such evidence] was erroneous and harmful and 
necessitates a new trial.”), id. at 199, 187 A.2d at 444. 

In condemning a prosecutor’s use of a codefendant’s 
conviction of the same charge against the defendant on trial, the 
Supreme Court of Mississippi in Ivy v. State, 301 So. 2d 292, 
293 (Miss. 1974), stated: 

The jury thus had before it evidence of the co-indictee’s 
conviction and sentence from which it could very likely 
conclude that Ivy was guilty because his associate and 
co-indictee was convicted and sentenced, or more 
modernly put, the jury could find that he was guilty by 
association. 

We have consistently held evidence of this nature to be 
inimical to a fair trial. 

Accord, State v. Redden, 71 Wash. 2d 147, 426 P.2d 854 (1967); 
People v. Aubrey, 25 A.D.2d 604, 267 N.Y.S.2d 654 (1966). 
Our system of criminal justice does not recognize mere 
association as a premise for guilt. 

Beyond guilt by association there are still other reasons that 
evidence of a codefendant’s conviction on the same charge has 
no place in the State’s case in chief against a defendant. 
Fortunately, we are still in a time when juries attach significance 
to courtroom proceedings. A previous jury’s verdict that a 
codefendant is guilty of the same charge is probably very 
impressive on a jury in a defendant’s subsequent trial. Bolstered 
by another jury’s verdict, a jury might use a codefendant’s 
conviction as a springboard to hurdle reasonable doubt in the 
present trial of a defendant. Circumvention of the State’s duty 
to produce evidence of guilt beyond a reasonable doubt affects 
adefendant’s substantial right to a fair trial and results in unfair 
prejudice defying description. 

Further, in using another jury’s verdict as evidence, there is 
the insidious invitation to trust and substitute another jury’s 
judgment rather than fairly deliberate evidence in a present 
prosecution. The fact remains in our criminal justice system 
that a defendant has a right to have guilt determined upon the 
evidence against him or her, not by evidence presented and 
disposition made in a criminal prosecution against someone 
else. See, United States v. Fleetwood, 528 F.2d 528 (Sth Cir. 
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1976); State.v. Felton, 131 N.J. Super. 344, 330 A.2d 23 (1974). 
In the case against Robertson there was no physical evidence 
connecting Robertson with the LaPointe murder. Also, 
Robertson never admitted any involvement in that homicide. 
To convict Robertson the State relied heavily on the testimony 
of Geraldine Carr and Carol Joy. Under the circumstances the 
Robertson jury may have considered Joy’s conviction, later 
reversed by this court, as corroboration for Carr’s testimony. 
Additionally, Joy’s conviction, although subsequently vacated 
in this court, could be seen by the jury as validation of Joy’s 
testimony itself. Upon the entire record we cannot conclude 
beyond a reasonable doubt that evidence of Joy’s conviction 
could not and did not undermine fairness in Robertson’s trial 
and improperly influence the jury in determining Robertson’s 
guilt in the LaPointe murder. Admission of Joy’s conviction as 
evidence against Robertson was reversible error. Therefore, the 
conviction and sentence of Robertson are vacated, and this 
cause is remanded to the district court for a new trial. 
REVERSED AND REMANDED FOR A NEW TRIAL. 

BOSLAUGH, J., dissenting. 

Evidence that another person has been convicted of the same 
crime for which the defendant is on trial is not.admissible as 
proof of the guilt of the defendant. The same evidence, 
however, may be admissible for many other reasons. 

It is generally held that the State may show that its witness 
has been convicted of a felony instead of waiting for the 
defendant to develop that point on cross-examination. See, 
United States v. Del Purgatorio, 411 F.2d 84 (2d Cir. 1969); 
United States v. King, 505 F.2d 602 (Sth Cir. 1974). 

Evidence relating to bias is relevant because certain 
relationships and circumstances may impair the impartiality of 
the witness. For this reason evidence relating to the underlying 
relationships, circumstances, and influences operating on the 
witness should be disclosed to the jury. The fact that a witness 
had not only participated in the same crime but had been 
convicted of that crime is such a circumstance. 

In State v. Cole, 252 Or. 146, 448 P.2d 523 (1968), such 
evidence was held admissible as proof of the facts and 
circumstances of the crime, the circumstances under which the 
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witness was testifying, his status with regard to the charge, and 
as a matter affecting the credibility of the witness. 

In Dye v. State, 77 Ga. App. 517, 48 S.E.2d 742 (1948), such 
evidence was held admissible to show the status or relationship — 
of the parties. 

Evidence as to the prior conviction of the witness in this case 
was admissible, not as proof of the defendant’s guilt, but to 
show her prior conviction of a felony and establish the 
relationship between the witness and the crime for which the 
defendant was on trial. 

I would affirm the judgment. 

HASTINGS, J., joins in this dissent. 


MaRLyYs J. MOORE, APPELLANT, V. AMERICAN CHARTER FEDERAL 
SAVINGS AND LOAN ASSOCIATION, APPELLEE. 
‘ 366 N.W.2d 436 


Filed April 26, 1985. No. 84-148. 


1, Summary Judgment. A motion for summary judgment shall be granted if the 
pleadings, depositions, and admissions on file, together with the affidavits, if 
any, show that there is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law. 

. The primary purpose of the summary judgment procedure is to pierce 
the allegations made in the pleadings and show conclusively that the controlling 
facts are other than as pled, and thus resolve, without the expense and delay of 
trial, those cases where there exists no genuine issue as to any material fact or as 
to the ultimate inferences to be drawn therefrom, and where the moving party is 
entitled to judgment as a matter of law. 

3. Summary Judgment: Records: Appeal and Error. In the absence of a complete 
bill of exceptions, the only issue on appeal is the sufficiency of pleadings to 
support judgment. 


Appeal from the District Court for Lancaster County: DALE 
E. FAHRNBRUCH, Judge. Affirmed. 


Stephen Speicher, for appellant. 


Paul Korslund of Everson, Noble, Wullschleger, Sutter, 
Sharp, Korslund & Willet, for appellee. 
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KrIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The appellant, Marlys J. Moore, appeals from an order 
entered by the district court for Lancaster County, Nebraska, 
sustaining a motion for summary judgment in favor of the 
appellee, American Charter Federal Savings and Loan 
Association (American Charter), and against Moore. In 
sustaining the appellee’s motion for summary judgment, the 
district court dismissed Moore’s petition. We affirm. 

Pursuant to the provisions of Neb. Rev. Stat. § 25-1332 
(Reissue 1979), a motion for summary judgment shall be 
granted “if the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving party is entitled 
to a judgment as a matter of law.” We have examined that 
statute on a number of occasions and held that the primary 
purpose of the summary judgment procedure is to pierce the 
allegations made in the pleadings and show conclusively that 
the controlling facts are other than as pled, and thus resolve, 
without the expense and delay of trial, those cases where there 
exists no genuine issue as to any material fact or as to the 
ultimate inferences to be drawn therefrom, and where the 
moving party is entitled to judgment as a matter of law. See, 
Witherspoon vy. Sides Constr. Co., ante p. 117, 362 N.W.2d 35 
(1985); Gilbreath v. Ridgeway, 218 Neb. 822, 360 N.W.2d 474 
(1984); Stromsburg Bank v. Nuttelman, 218 Neb. 687, 358 
N.W.2d 746 (1984). Since the party moving for summary 
judgment has the burden of showing that no genuine issue as to 
any material fact exists, that party must therefore produce 
enough evidence to demonstrate his entitlement to a judgment 
if the evidence remains uncontroverted, after which the burden 
of producing contrary evidence shifts to the party opposing the 
motion. See, Witherspoon v. Sides Constr. Co., supra; Bailey v. 
City of North Platte, 218 Neb. 810, 359 N.W.2d 766 (1984). Ifa 
genuine issue of fact exists, summary judgment may not 
properly be entered. See Dennis v. Berens, 156 Neb. 41, 54 
N.W.2d 259 (1952). 
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When filing her notice of appeal, Moore did not request the 
preparation of a bill of exceptions, although the judgment of 
the district court recites that evidence was adduced at the 
hearing on American Charter’s motion for summary judgment. 
This was Moore’s responsibility. See Neb. Ct. R. SC(5) (Rev. 
1983). There is therefore nothing for us to review except the 
petition filed by Moore and the answer filed by American 
Charter. 

In this regard we said in Snyder v. Nelson, 213 Neb. 605, 
606-07, 331 N.W.2d 252, 253 (1983): 

“In order to receive consideration on appeal, any 
affidavits used on a motion for summary judgment must 
have been offered in evidence in the trial court and 
preserved in and made a part of the bill of exceptions. . . .” 

We are limited, therefore, to an examination of the 
pleadings; if they are sufficient to support the judgment, 
we will not reverse the trial court. Nimmer v. Nimmer, 203 
Neb. 503, 279 N.W.2d 156 (1979); Hubbell v. Farmers Ins. 
Group, supra. Moreover, where there is no bill of 
exceptions, it will be presumed on appeal that the evidence 
supports the trial court’s judgment. Jedco Development 
Corp. v. Overland Hills, Inc., 205 Neb. 194, 287 N.W.2d 
49 (1980); Schroeder v. Homestead Corp., 171 Neb. 792, 
107 N.W.2d 750 (1961), cert. denied 368 U.S. 32, 82S. Ct. 
146, 7 L. Ed. 2d 90. 

And in Nimmer v. Nimmer, 203 Neb. 503, 506, 279 N.W.2d 
156, 158 (1979), we said: 

Where there is no bill of exceptions, this court shall 
examine the pleadings and if the same will support the 
judgment of the court, this court shall not reverse. In the 
absence of a complete bill of exceptions, the only issue on 
appeal is the sufficiency of pleadings to support 
judgment. Rhodes v. Johnstone, 191 Neb. 552, 216 
N.W.2d 168. 

See, also, Hubbell v. Farmers Ins. Group, 200 Neb. 472, 263 
N.W.2d 863 (1978). 

With these basic rules in mind, we then examine the 
pleadings to determine if they support the judgment. 
Appellant’s petition alleges that American Charter is a federally 
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chartered savings and loan association with its principal place 
of business in Lincoln, Nebraska. The petition then alleges that 
on January 8, 1963, appellant and her then husband purchased 
as joint tenants certain real property located in Beatrice, 
Nebraska, on which they subsequently and continuously 
resided with their two minor children until 1974. 

The petition then goes on to allege that on February 6, 1975, 
the marriage of the parties was dissolved and that appellant’s 
husband conveyed his interest in the property to appellant by 
deed dated April 22, 1975. Appellant next alleges that from and 
after the divorce decree she continued to reside on the property 
until January 1982, when the property was sold. 

The critical paragraph in the petition is paragraph 5, which 
alleges: 

5. On or about April 12, 1979, Plaintiff conveyed title 
to the Property to her son, Kevin Moore, in exchange fora 
life estate in the Property and certain other consideration. 
A true and accurate copy of the deed evidencing the 
transfer of title from Plaintiff to Kevin Moore is attached 
as Exhibit 3 and is incorporated by reference. 

(Emphasis supplied.) The petition then describes how 
appellant’s son later obtained a loan from appellee and gave as 
security for the loan a mortgage on the property previously 
conveyed by appellant. 

The petition further alleges that there was a default and a 
subsequent foreclosure. Appellant concludes by alleging that 
she retained a homestead interest in the property sold to satisfy 
the debt owed to American Charter and is therefore entitled to 
receive $5,500 from appellee, the balance due her on her 
homestead interest. 

To this petition the appellee filed an answer in which it 
generally admitted appellant’s petition but denied that 
appellant continued to reside on the property until January of 
1982 or that in conveying title to the property she retained a life 
estate. The motion for summary judgment was decided 
essentially on the basis of the pleadings, including the 
documents attached to the pleadings by Moore. 

Of particular significance is the deed attached to Moore’s 
petition and described in paragraph 5. The deed is a standard 
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form of warranty deed commonly used in this state. It is dated 
April 12, 1979, and is signed by Moore before a notary public. 
The deed recites that the appellant, as a single person, conveys 
to Kevin C. Moore the property involved herein by warranty 
deed. The deed contains no reservations, nor does it make any 
reference to a life estate. 

The pleadings support the judgment. The judgment is 
affirmed. 

AFFIRMED. 
KrivosHa, C.J., concurs in the result. 


STATE OF NEBRASKA, APPELLEE, V. LARUE D. SOE, APPELLANT. 
366 N.W.2d 439 


Filed April 26, 1985. No. 84-507. 


Prior Convictions: Right to Counsel: Waiver. For enhancement purposes the burden 
on the State to prove valid prior convictions is only to show that the defendant 
had, or waived, counsel at the time of such prior convictions. 


Appeal from the District Court for Sarpy County: RONALD 
E. REAGAN, Judge. Affirmed. 


George A. Sutera, for appellant. 


Paul L. Douglas, Attorney General, and Henry M. Grether 
III, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


GRANT, J. 

This is an appeal from the district court for Sarpy County 
where defendant’s appeal from the county court from two 
convictions of second offense driving while intoxicated was 
affirmed. We affirm the decision of the district court. 

The record shows that the defendant, LaRue D. Soe, was 
charged in a complaint filed September 16, 1983, with driving 
while intoxicated on September 8, 1983, in violation of Neb. 
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Rev. Stat. § 39-699.07 (Reissue 1984), a Class W misdemeanor. 
The complaint further alleged that defendant had been 
convicted at least twice of driving while intoxicated on previous 
occasions. Defendant pled not guilty and the case was set for 
trial on January 17, 1984. The trial was continued at 
defendant’s request. A second complaint charging the 
defendant with driving while intoxicated on November 26, 
1983, was filed on December 9, 1983. The signed complaint also 
alleged that defendant had been convicted at least twice 
previously of driving while intoxicated. 

Both matters came on for hearing on March 19, 1984, and 
the defendant, with his counsel present, pled no contest to both 
driving charges after the trial court fully explained the 
defendant’s constitutional rights in each case, as required by 
State v. Tweedy, 209 Neb. 649, 309 N. W.2d 94 (1981). After the 
court found there was a factual basis for the pleas, the court 
accepted the pleas and found the defendant guilty of both 
offenses. 

Defendant then requested that the court proceed 
immediately with the enhancement hearing. The State 
presented four exhibits, to which defendant objected. The trial 
court, finding exhibits 1, 2, and 3 were not proper for 
enhancement purposes, enhanced both convictions to second 
offense based on exhibit 4, which was a court record of a guilty 
plea and 1977 conviction of second offense driving while 
intoxicated. On April 27, 1984, the trial court sentenced the 
defendant to 30 days in prison, 1 year suspension of driving 
privileges, and a $500 fine, plus costs, on each conviction; the 
jail sentences and suspensions to run consecutively. The 
defendant appealed to the Sarpy County District Court, 
claiming the convictions were improperly enhanced and that 
the sentences were excessive. The district court affirmed the 
convictions on May 31, 1984, and the defendant timely 
appealed to this court. 

Defendant assigns two errors: (1) That the county and 
district courts improperly enhanced the convictions to driving 
while intoxicated second offense; and (2) That the sentences 
imposed were an abuse of discretion. We affirm. 

The defendant contends that exhibit 4, described above, was 
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improperly used to enhance the offense because it did not 
specifically show that the defendant was advised of his right toa 
jury trial, his right to confront witnesses against him, and the 
privilege against self-incrimination, although it showed the 
defendant had counsel present. Defense counsel argues that 
State v. Ziemba, 216 Neb. 612, 346 N.W.2d 208 (1984), requires 
the State to prove that the record of a prior conviction used for 
enhancement purposes must affirmatively show that all the 
defendant’s constitutional rights were explained to him and that 
the record establishes a factual basis for a’plea of guilty. Ziemba 
does not place such a burden upon the State. In Ziemba we 
explained the difference between the evidence necessary to 
prove a valid plea of guilty for a conviction on direct appeal and 
the evidence necessary to prove a valid plea of guilty in a 
conviction used for enhancement purposes: 
In addition to satisfying the requirements set out in 
State v. Tweedy, supra, in regard to accepting pleas of 
guilty in misdemeanor cases, the enhancement proceeding 
must satisfy the requirements set out in § 39-699.07 and 
State v. Smith, supra. State v. Prichard, supra. The 
transcript of a judgment used to prove a prior conviction 
must show that at the time of the conviction the defendant 
was represented by counsel or waived his right to counsel. 
Ziemba at 619, 346 N.W.2d at 213-14. 

For enhancement purposes the burden on the State to prove 
valid prior convictions is only to show that the defendant had, 
or waived, counsel at the time of such prior convictions. 
Defendant’s 1977 conviction was appropriately used for 
enhancement purposes. The record of it clearly showed that the 
defendant was represented by counsel at the time of the 
conviction. It is also clear that the defendant at the March 19, 
1984, enhancement hearing was given the opportunity “ ‘to 
review the record of his or her prior convictions, bring 
mitigating facts to the attention of the court prior to sentencing, 
and make objections on the record regarding the validity of 
such prior convictions,’ ” as required by Ziemba, supra at 
619-20, 346 N.W.2d at 214, and § 39-669.07(3). Defendant 
made no objection to the validity of the earlier conviction. 

The defendant’s second assignment of error is that the trial 
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court abused its discretion in imposing sentence. The sentences 
imposed were the statutory mandatory sentences for this class 
of misdemeanor. In view of defendant’s prior record the trial 
court was clearly within its discretion not to place defendant on 
probation. We find the trial court did not abuse its discretion. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. WALTER W. ROLLING, 
APPELLANT. 
366 N.W.2d 441 


Filed April 26, 1985. No. 84-757. 


Courts: Appeal and Error. On remand the district court has no alternative except to 
obey and perform the mandate of the Supreme Court. 
Appeal from the District Court for York County: BrycE 
Bartu, Judge. Affirmed. 


Walter W. Rolling, pro se. 


Vincent Valentino, York County Attorney, and Charles W. 
Campbell, for appellee. 


KRrIvosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


KrivosHa, C.J. 

This is the fourth appearance of this matter in this court. 
Initially, the appellant, Walter W. Rolling, was charged in a 
five-count information and convicted. The facts are more fully 
set out in State v. Rolling, 209 Neb. 243, 307 N.W.2d 123 (1981) 
(Rolling I), where we affirmed the convictions, and need not be 
repeated here. In Rolling I we noted plain error in that the 
sentences imposed by the district court were contrary to the 
provisions of Neb. Rev. Stat. § 29-2221 (Reissue 1979) and 
therefore invalid. We set aside the sentences and remanded the 
cause to the district court with instructions to impose proper 
sentences. Upon remand the district court once again failed to 
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impose the sentences minimally required by the provisions of 
§ 29-2221. Rolling elected not to file a direct appeal but, 
instead, sought post conviction relief pursuant to the provisions 
of Neb. Rev. Stat. § 29-3001 (Reissue 1979). The district court 
denied Rolling’s petition, and on appeal to this court we 
affirmed without opinion under Neb. Ct. R. 7B(2) (Rev. 1983) 
(Rolling IN). Dissatisfied with that result, Rolling filed a second 
petition seeking post conviction relief, and once again the 
district court dismissed his petition. On appeal to this court we 
reviewed Rolling’s claim in detail and determined that the 
sentences imposed by the district court failed to conform to the 
requirements of § 29-2221. (See State v. Rolling, 218 Neb. 51, 
352 N.W.2d 175 (1984) (Rolling IIT).) We therefore vacated the 
sentences and once again remanded the cause to the district 
court with directions to impose proper sentences. Upon 
receiving the mandate in Rolling ITI, the district court entered 
judgment on the mandate and sentenced Rolling in accordance 
with the provisions of § 29-2221. It is from the judgment on the 
mandate that Rolling once again appeals to this court, assigning 
a number of errors, none of which go to the district court’s 
action in entering the judgment on the mandate. For reasons 
more particularly set out hereinafter, we affirm the action of 
the district court in imposing sentences in accordance with our 
previous mandate. 

An examination of the sentences imposed discloses, without 
question, that the district court has now sentenced Rolling 
consistent with the requirements of § 29-2221 and our opinion 
in Rolling IIT. There is therefore nothing before this court to be 
reviewed. It has long been the rule in this jurisdiction that there 
must be an end to the litigation of a particular cause, and an 
alleged litigant may not have de novo trial after trial, ad 
infinitum, simply on the basis that he is dissatisfied with the 
final results. See, Gates v. Howell, 211 Neb. 85, 317 N.W.2d 
772 (1982); Jurgensen v. Ainscow, 160 Neb. 208, 69 N.W.2d 856 
(1955). 

It is a fundamental principle of law that on remand the 
district court has no alternative except to obey and perform the 
mandate of the Supreme Court. Jameson v. Nelson, 216 Neb. 
26, 341 N.W.2d 596 (1983); Muller Enterprises, Inc. v. Gerber, 
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180 Neb. 318, 142 N.W.2d 593 (1966). In Jurgensen, supra at 

211, 69 N.W.2d at 858, we said: 
“When a particular judgment is directed by the appellate 
court, the lower court is not acting of its own motion, but 
in obedience to the order of its superior. What that 
superior says it shall do, it must do, and that alone. Public 
interests require that an end shall be put to litigation, and 
when a given cause has received the consideration of this 
court, its merits determined, and then remanded with 
specific directions, the court to which such mandate is 
directed has no power to do anything but to obey the 
mandate; otherwise, litigation would never be ended, and 
the supreme tribunal of the state would be shorn of that 
authority over inferior tribunals with which it is invested 
by our fundamental law... .” 

Rolling does not contend that the sentences imposed by the 
district court do not conform to our opinion in Rolling LIT. 
Rather, he raises for the first time issues concerning alleged 
violations of his constitutional rights. Specifically, Rolling 
argues that the imposition of the lawful sentences imposed by 
the district court pursuant to our mandate violates his fifth, 
eighth, and fourteenth amendment rights guaranteed by the 
Constitution of the United States. In effect, Rolling is 
appealing this court’s decision in Rolling II and not the 
judgment on the mandate. This, of course, he cannot do. Much 
of the confusion is caused because the district court permitted | 
Rolling to file what he termed a “supplemental petition” at the 
hearing at which he was to be resentenced pursuant to our 
mandate. No authority is cited which would authorize this 
procedure, and we are unable to find any such authority. The 
district court’s apparent indifference to procedure at the 
sentencing hearing is in part responsible for the confusion 
which followed. 

In view of the fact that the sentences imposed by the district 
court are in accordance with our opinion in Rolling II and the 
mandate issued by this court, there is nothing more for us to 
review. The judgment of the district court in imposing such 
sentences is affirmed. 

AFFIRMED. 
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FRANK GUTCHEWSKY, APPELLEE, V. READY MIXED CONCRETE 
COMPANY, A NEBRASKA CORPORATION, APPELLANT. 
366 N.W.2d 751 


Filed May 3, 1985. No. 83-721. 


Appeal from the District Court for Douglas County: 
DONALD J. HAMILTON, Judge. Affirmed. 


Joe P. Cashen and Neil B. Danberg, Jr., of Kennedy, 
Holland, DeLacy & Svoboda, for appellant. 


Warren C. Schrempp, Peter J. Hoagland, and Stephen L. - 
Gerdes of Schrempp, Hoagland and Gray, for appellee. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANrT, JJ. 


SHANAHAN, J. 

On November 9, 1979, Ready Mixed Concrete Ges a 
Nebraska corporation (Ready Mixed), sold and delivered 
concrete to Frank Gutchewsky in Council Bluffs, Iowa, for use 
in Gutchewsky’s new home. Gutchewsky sustained chemical 
burns as a result of his contact with the concrete from Ready 
Mixed. On January 25, 1980, Gutchewsky filed an action in the 
district court for Douglas County, Nebraska, based on a claim 
of product liability regarding the Ready Mixed concrete. Iowa’s 
statute of limitations regarding such actions is 2 years. 

On account of Ready Mixed’s motion, Gutchewsky filed an 
amended petition on April 25, 1980. Ready Mixed filed its 
answer on May 9. The depositions of Gutchewsky and two . 
other witnesses were scheduled for August 16. 

_According to the district court’s records, there was no 
activity in Gutchewsky’s case during 1981. On January 22, 
1982, Gutchewsky’s case was placed on the district court’s 
dismissal docket. By written response filed on February 11, 
Gutchewsky stated that additional time was required to 
complete discovery and that such discovery would be 
completed within 90 days. The district court removed 
Gutchewsky’s case from the dismissal docket on February 16, 
but court records show no activity in the case for the remainder 
of 1982. 
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The district court again placed Gutchewsky’s case on the 
dismissal docket on March 30, 1983, and, pursuant to rule of 
court, required a written response showing why the case should 
not be dismissed for want of prosecution. On April 29 
Gutchewsky filed his response showing that “discovery has 
been proceeding; that a Certificate of Readiness for Trial will be 
forthcoming; that it would be a great injustice to have the 
matter dismissed at this particular time.” On June 1, without an 
evidentiary hearing, the district court refused to remove 
Gutchewsky’s case from the dismissal docket. The presiding 
judge of the district court dismissed Gutchewsky’s case on June 
13. Gutchewsky filed a motion for new trial on June 17, alleging 
that the district court abused its discretion in allowing the case 
to remain on the dismissal docket. Gutchewsky submitted his 
motion without evidence, and on June 21 the district court 
overruled Gutchewsky’s motion for new trial. 

On July 1 Gutchewsky filed a “Motion to Reconsider.” This 
motion to reconsider was heard on July 8, when Gutchewsky 
offered evidence in an effort to have the June 13 order of 
dismissal set aside. In the hearing held on July 8, Gutchewsky, 
in support of his motion to reconsider, showed the district court 
that seven depositions had been taken and medical information 
obtained concerning Gutchewsky’s injuries. Core samples of 
the concrete in question were obtained for analysis and had 
been sent to laboratories. By the time the motion for 
reconsideration was heard, Gutchewsky had expended 
$1,124.40 for research and discovery concerning his claim. The 
only step remaining for trial was obtaining an expert witness. 

As aresult of the July 8 hearing, the district court rendered 
the following decision: 

{[T]hat for good cause shown ‘and for substantial justice 
being best served the motion for reconsideration should be 
sustained, and the Court finds that plaintiff’s motion for 
new trial should be granted and that this cause should be 
reinstated on the trial docket and that the order of the 
Court dismissing the action should be vacated and set 
aside and the cause reinstated on the trial docket. 

The reinstatement ordered by the district court occurred 
during the same term at which dismissal had been previously 
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ordered. Ready Mixed appeals the order reinstating 
Gutchewsky’s case and contends the district court abused its 
discretion by reinstatement of the proceedings. 

The district court has inherent power to vacate or modify its 
own judgment at any time during the term in which the 
judgment was rendered. See A. Hirsh, Inc. v. National Hair 
Co., 210 Neb. 397, 315 N.W.2d 236 (1982). This inherent power 
rests in the sound discretion of the trial court. However, this 
discretion must be exercised reasonably and not arbitrarily, 
depending upon the facts and circumstances in each case as 
shown by the record. A. Hirsh, Inc. v. National Hair Co., 
supra; In re Estate of Weinberger, 207 Neb. 711, 300 N.W.2d 
818 (1981); Urwin v. Dickerson, 185 Neb. 86, 173 N.W.2d 874 
(1970). There is no doubt that the district court has the inherent 
power to dismiss a case for failure to prosecute with due 
diligence. A. Hirsh, Inc. v. National Hair Co., supra; Schaeffer 
v. Hunter, 200 Neb. 221, 263 N.W.2d 102 (1978). As we noted in 
Schaeffer at 223, 263 N.W.2d at 104: “The power to invoke this 
sanction is necessary in order to prevent undue delays in the 
disposition of pending cases and to avoid congestion in the trial 
courts.” 

Thus, the question before this court is whether the trial court 

‘abused its discretion in vacating its previous order to dismiss. 
A. Hirsh, Inc. v. National Hair Co., supra. 

In Pettegrew v. Pettegrew, 128 Neb. 783, 788, 260 N.W. 287, 
289 (1935), we defined abuse of discretion: “ ‘If the reasons 
given by the court for its action are clearly untenable or 
unreasonable, if its action clearly amounts to a denial of justice, 
if clearly against justice or conscience, reason and evidence, it 
has abused its discretion,” ” 

Ready Mixed relies upon our holding in A. Hirsh, Inc. v. 
National Hair Co., supra, but in Hirsh we noted that “[t]here is 
no bill of exceptions, and the record consists of the pleadings 
and docket entries.” 210 Neb. at 397, 315 N.W.2d at 237. 
Therefore, in Hirsh, we were left to consider whether the record 
supported the judgment of the trial court and had no choice but 
to reverse the district court’s order vacating its previous order of 
dismissal for want of prosecution. See Lum v. Mattley, 208 
Neb. 789, 305 N.W.2d 878 (1981). In Gutchewsky’s case, 
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however, there is a bill of exceptions containing information 
presented to the district court. Because there is a bill of 
exceptions, we can review the information presented to the 
district court and determine whether the district court abused 
its discretion. 

Undoubtedly the district court considered the discovery 
undertaken by Gutchewsky and Ready Mixed and the fact that 
obtaining an expert witness was all that remained before setting 
the case for trial. The information provided the district court in 
conjunction with Gutchewsky’s motion to reconsider shows 
there was activity toward trial of Gutchewsky’s claim, a fact not 
immediately disclosed by the court records alone. More than 2 
years have elapsed since Gutchewsky sustained the injury 
alleged in his petition. As a consequence, the Iowa statute of 
limitations bars Gutchewsky’s filing another action, that is, 
refiling his case, if the present action is dismissed. As we stated 
in Schaeffer v. Hunter, supra at 224, 263 N.W.2d at 104, the 
“fact that a new suit would be barred is an important 
consideration. . . .” Also, we stated in Schaeffer: 

Under the foregoing authorities, other factors such as the 
length of delay, excuses therefor, and whether dismissals 
for want of prosecution have been entered previously, and 
then rescinded, are also important considerations. Each 
case must be looked at with regard to its own peculiar 
procedural history, and the situation at the time of 
dismissal. 
Id. 

Under the circumstances and in view of the information 
presented to the district court, we cannot conclude that there 
has been abuse of discretion on the part of the district court in 
reinstating Gutchewsky’s case. Therefore, we affirm the action 
of the district court. However, all costs of this appeal, including 
an attorney fee of $500 to Ready Mixed’s attorney for services 
before this court, are taxed to Gutchewsky. See Fanning v. 
Richards, 193 Neb. 431, 227 N.W.2d 595 (1975). 

AFFIRMED. 


BUCKINGHAM v. WRAY 807 
Cite as 219 Neb. 807 


C. Norris BUCKINGHAM, APPELLEE, V. JOHNC. Wray II, 
APPELLANT. 
366 N.W.2d 753 


Filed May 3, 1985. No. 83-933. 


1. Courts: Records: Appeal and Error. An appellate court will not consider or 
review a ruling of atrial court when the questioned ruling is not a part of the trial 
record. The Supreme Court will not speculate about proceedings in a trial court 
but must rely upon the record presented for review. 

2. Contracts: Consideration: Words and Phrases. Consideration is sufficient to 
support a contract if there is any detriment to the promisee or benefit to the 
promisor. Valuable consideration to support a contract need not be one 
translatable into dollars and cents. Compensation and consideration are neither 
identical nor synonymous. 

3. Statutes. In the absence of evidence to the contrary, we presume that the 
common law or statutes of another jurisdiction are the same as the law of the 
State of Nebraska. 


Appeal from the District Court for Sarpy County: GEORGE 
A. THOMPSON, Judge. Affirmed. 


John C. Wray IJ, pro se. 


Robert C. Wester of Schirber Law Offices, PC., for 
appellee. 


BOSLAUGH, WHITE, SHANAHAN, and GRANT, JJ., and 
Howarp,D.J. 


SHANAHAN, J. 

John C. Wray II appeals a money judgment obtained by C. 
Norris Buckingham as a result of a bench trial of a contract 
action in the district court for Sarpy County. We affirm. 

In November 1979 the parties entered a written contract 
wherein Wray agreed to stock and maintain an inventory for an 
auto parts store, K-B Standard Auto, Inc. (K-B Auto), owned 
by Buckingham, in Carson, Iowa. Wray owned three auto parts 
stores in the metro-Omaha area and agreed to purchase K-B 
Auto’s inventory on hand 1 year after Wray entered the contract 
with Buckingham. The contract required Wray’s purchase of 
the inventory at 90 percent of the original cost of such 
inventory. 

The contract also stated Wray would be reimbursed for his 
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travel to and from Buckingham’s Iowa store but would not 
receive any compensation for his services to K-B Auto. 

In connection with the Buckingham-Wray contract, Wray 
received discounts from wholesale suppliers on purchases of 
inventory for K-B Auto, as well as overall enhancement of his 
business reputation resulting from substantial purchases of 
parts for stores serviced by Wray. Wray purchased a large 
inventory for K-B Auto. However, by midsummer of 1980 it 
was obvious that K-B Auto was not doing well, and in 
December Buckingham closed his store. 

In late October or early November of 1980, Buckingham 
sought performance of the contract provision for Wray’s 
purchase of the K-B Auto inventory. Buckingham tried to 
contact Wray through inquiries at Wray’s former parts stores, 
which had been sold sometime after Wray entered the contract 
with Buckingham. Buckingham made several calls to Omaha 
parts wholesalers who had dealt with Wray and asked the 
whereabouts of Wray. Attempting to establish contact at Wray’s 
residence, Buckingham referred to an Omaha telephone 
directory, although the telephone book was | year out of date. 
Also, based on a lead from one of the warehouses which had 
done business with Wray, Buckingham called Kansas State 
University on belief that Wray had enrolled in law school at that 
university. Buckingham was unsuccessful in his efforts to locate 
Wray. Buckingham attempted to mitigate damages by returning 
K-B Auto’s inventory to the original wholesalers. Buckingham, 
unable to resell a substantial part of the inventory purchased by 
Wray, brought suit against Wray concerning the inventory 
which Buckingham could not liquidate. 

At trial, without objection, Buckingham testified that Wray 
had said he would be compensated for his services to K-B Auto 
by large quantities of parts ordered by Buckingham and cash 
payments for such parts delivered. These cash transactions with 
Buckingham contributed to increased discounts received by 
Wray from wholesale suppliers for inventories acquired by 
Wray’s various auto parts stores. The trial court found a breach 
of contract by Wray and awarded damages to Buckingham for 
the unliquidated inventory. 

Wray assigns the following errors on the part of the district 
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court: (1) Denial of Wray’s motion for dismissal of the 
proceedings on the basis of forum non conveniens, inasmuch as 
Wray claims the proper forum should have been in Iowa; (2) 
Admitting testimony prohibited by the parol evidence rule; (3) 
Finding a valid contract supported by consideration; (4) 
Finding that Buckingham used reasonable efforts to notify 
Wray and request purchase of the inventory; and (5) Awarding 
prejudgment interest generally, and specifically in utilizing the 
law of Nebraska instead of the law of Iowa concerning’ 
prejudgment interest. 

With regard to Wray’s first assignment of error, involving 
forum non conveniens, the record does not contain Wray’s 
motion or any disposition made by the district court. 
Consequently, such absence eliminates any necessity that we 
consider Wray’s first assignment of error. In the absence of 
extraordinary circumstances, an appellate court will not 
consider or review a ruling of a trial court when the questioned 
ruling is not a part of the trial record. We will not speculate 
about proceedings in a trial court but must rely upon the record 
presented for review. Cf. First Nat. Bank v. Schroeder, 218 
Neb. 397, 355 N.W.2d 780 (1984). 

Regarding Wray’s question about consideration supporting 
the Buckingham contract, we held in Abraham v. Abraham, 
203 Neb. 384, 279 N.W.2d 85 (1979), that consideration is 
sufficient to support a contract if there is any detriment to the 
promisee or benefit to the promisor. Generally, a court will not 
inquire into the adequacy of consideration for a contract, 
inasmuch as consideration based on value of property or 
performance of a promise is a matter of personal judgment by 
parties to a contract. Ordinarily, a contract will not be held 
invalid for inadequacy of consideration alone, unless 
inadequacy is so great as to furnish of itself evidence of fraud. 
See West Gate Bank v. Eberhardt, 202 Neb. 762, 277 N.W.2d 
104 (1979). 

The contract before us does not negate consideration, 
although the agreement does dictate that Wray shall not receive 
any compensation for services rendered to K-B Auto. As far as 
the Buckingham-Wray contract is concerned, compensation 
and consideration are neither identical nor synonymous. 
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Valuable consideration to support a contract need not be one 
translatable into dollars and cents. If consideration consists of 
performance or promise of performance, which the promisor 
treats and considers as having value to the promisor, there is 
sufficient consideration for a contract. See Asmus v. 
Longenecker, 131 Neb. 608, 269 N.W. 117 (1936). Sufficient 
consideration for the Buckingham-Wray contract exists in the 
promises of the parties. Furthermore, Wray was able to obtain 
increased discounts on purchases for his own auto parts stores 
as a result of increased wholesale purchases made possible in 
part by Buckingham’s purchases. Such discounts to Wray were 
benefits recognized in law as consideration adequate to support 
the Buckingham-Wray contract. 

A suit brought to recover damages for breach of contract isa 
law action. Findings of a court in a law action in which a jury 
has been waived have the effect of a jury verdict and will not be 
disturbed on appeal unless clearly wrong. Nerud v. Haybuster 
Mfg., 215 Neb. 604, 340 N.W.2d 369 (1983). It is Wray’s burden 
to show that the trial court was clearly wrong in its 
determination of any factual issue presented during the trial. 

Whether Buckingham acted reasonably in his attempts to 
notify Wray for the purpose of demanding performance of the 
contractual provision requiring Wray to purchase the inventory 
was a question of fact and was determined adversely to Wray. 
Cf. Fink v. Denbeck, 206 Neb. 462, 293 N.W.2d 398 (1980) (a 
demand for performance is not necessary unless required by the 
terms of the contract or its peculiar nature). Cf., also, Monson 
v. Fischer, 118 Cal. App. 503, 5 P.2d 628 (1931) (when 
necessary, demand for performance of a contractual provision 
must be alleged and proved). Under the circumstances of this 
case the evidence sustains the trial court’s determination that 
Buckingham acted reasonably in his attempts to locate Wray. 

In Philip G. Johnson & Co. v. Salmen, 211 Neb. 123, 317 
N.W.2d 900 (1982), we held that an award of prejudgment 
interest is proper where the amount of the claim is liquidated. 

“Where the amount of a claim is_ liquidated, 
compensation in the form of prejudgment interest is 
allowed as a matter of right. ‘A claim is liquidated if the 
evidence furnishes data which, if believed, makes it 
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possible to compute the amount with exactness, without 
reliance upon opinion or discretion.’ ” 
First Data Resources, Inc. v. Omaha Steaks Int., Inc., 209 Neb. 
327, 335, 307 N.W.2d 790, 794 (1981). 

Buckingham’s claim can be computed with the necessary 
degree of exactness. Wray did not question the amount realized 
by Buckingham on liquidation of inventory, and under the 
circumstances there was no reasonable controversy concerning 
Buckingham’s right to recover. Wray agreed to pay for 
Buckingham’s retained inventory at 90 percent of the original 
price for that inventory. The original prices for the inventory 
were before the court. The computation with exactness which is 
envisioned in First Data Resources, supra, exists in the case 
before us. The award of prejudgment interest is correct. See 
Ellis & Guy Advg. v. Cohen, ante p. 340, 363 N.W.2d 180 
(1985). 

Wray’s claim that Iowa prejudgment interest rates should 
have been utilized, rather than Nebraska rates, is without merit. 
No evidence was introduced on the applicable interest rates in 
Iowa. Therefore, it must be assumed that interest rates in Iowa, 
pertinent to a situation as exists in the present case, are identical 
to interest rates in the State of Nebraska. In the absence of 
evidence to the contrary, we presume that the common law or 
statutes of another jurisdiction are the same as the law of the 
State of Nebraska. See Abramson v. Abramson, 161 Neb. 782, 
74 N.W.2d 919 (1956). 

The judgment of the trial court is correct and affirmed in all 
respects. 

AFFIRMED. 
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MAXINE V. STURZENEGGER, APPELLANT, V. ERNEST L. 
STURZENEGGER, APPELLEE. 
366 N.W.2d 757 


Filed May 3, 1985. No. 84-012. 


Appeal from the District Court for Lancaster County: 
RoBERT R. Camp, Judge. Affirmed. 


Joseph J. Cariotto, for appellant. 


Susan Jacobs of Healey, Brown, Wieland, Kluender, 
Atwood & Jacobs, for appellee. 


Krivosna, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

The instant appeal involves a domestic relations matter. 

The court, having reviewed the record in this case de novo, 
agrees with the result reached by the trial court. The judgment is 
affirmed. : 

AFFIRMED. 


FRED GLOVER, APPELLEE, V.C.A. WURTELE, APPELLANT. 
367 N.W.2d 121 


Filed May 3, 1985. No. 84-085. 


Appeal from the District Court for Otoe County: RayMOND 
J. Case, Judge. Affirmed. 


Otto H. Wellensiek and Max J. Kelch of Wellensiek, 
Rehmeier & Kelch, for appellant. 


John F. Steinheider of Hoch & Steinheider, for appellee. 


KrivosHa, C.J., CAPORALE, SHANAHAN, and GRANT, JJ., and 
COLWELL, D.J., Retired. 
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PER CURIAM. 

Fred Glover sued to recover on C.A. Wurtele’s promissory 
note given to pay a balance due on an agreement between 
Glover and Wurtele for purchase of Glover’s shares of capital 
stock issued by Mid-America Express, Inc. Wurtele answered 
Glover’s petition, prayed for certain setoffs, and 
counterclaimed, seeking reformation of the agreement on the 
ground of mutual mistake. 

Since this case is an action in equity, we review this matter de 
novo on the record without reference to findings of fact made 
by the trial court. In this case, however, our findings of fact and 
conclusions coincide with those of the trial court. 

There are no distinctive facts or features in this case. The 
applicable law has long been established in Nebraska. We 
conclude that there is no basis for reformation of the agreement 
and affirm the trial court’s dismissal of Wurtele’s counterclaim. 
We also concluded that the evidence supports the judgment 
entered in favor of Glover on the promissory note. The 
judgment in favor of Glover is, therefore, affirmed. 

This case is such that a discussion of applicable principles of 
law would provide no precedential value. Accordingly, we offer 
no discussion. 

AFFIRMED. 


HARLAN SCHNAKENBERG AND MERLEN SCHNAKENBERG, 
APPELLEES AND CROSS-APPELLANTS, V. KENNETH SCHROEDER, 
APPELLANT AND CROSS-APPELLEE. 

367 N.W.2d 692 


Filed May 3, 1985. No. 84-219. 


1. Property: Boundaries. At common law a landowner could not be compelled to 
build a partition fence. A party, therefore, by the erection of such fence, 
acquires no right of action for contribution from the owner of lands adjoining. 

. While Neb. Rev. Stat. §§ 34-101 to 34-115 (Reissue 1984) 

provide a procedure for ascertaining and fixing the rights and duties of 

coterminous proprietors with respect to a division fence, such statutes are not 
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exclusive, but coterminous proprietors may by contract adjust their respective 
rights ae obligations regarding a division fence. 

. Neb. Rev. Stat. §§ 34-101 to 34-115 (Reissue 1984) provide a 
method of allocating and assigning to adjoining landowners responsibility for 
maintaining specific parts of a division fence where there is no agreement for 
such maintenance. 


Appeal from the District Court for Thayer County: ORVILLE 
L. Coapy, Judge. Reversed and remanded with directions. 


Kenneth Schroeder, pro se. 


Frank J. Daley, Jr., of Germer, Koenig, Murray, Johnson & 
Daley, for appellees. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

This case brings to light infrequently invoked statutes, as well 
as a dearth of decisions dictating disposition of the issue raised 
in the district court for Thayer County, and focuses on a 
division fence between agricultural tracts. 

The two parcels involved in these proceedings are the 
northwest quarter of Section 23, Township 3 North, Range 4 
West of the 6th P.M., and the east half of the southwest quarter 
of Section 23, Township 2 North, Range 3 West of the 6th PM., 
in Thayer County, Nebraska. Harlan and Merlen Schnakenberg 
hold an equitable interest in a quarter section (northern tract) 
adjoining 80 acres which Kenneth Schroeder holds an interest in 
(southern tract). There is no recorded document regarding a 
division fence between the tracts. 

Since 1927, the two tracts have been divided by an east-west 
division fence of four-strand barbed wire. When 
Schnakenbergs’ grandfather acquired the northern tract in 
1927, a “right-hand rule” apparently existed for maintenance 
of a division fence. Under such right-hand rule a landowner, 
standing on his tract while facing the division fence and the 
owner of the adjoining tract, placed his right hand on the 
division fence and was thereby obligated to maintain all the 
fence located at his right. Correspondingly, the rule required the 
adjoining landowner to maintain all the division fence located 
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at such owner’s right. For some undisclosed but ultimately 
beneficial reason, Schnakenbergs’ grandfather reversed the 
rule so that he, as owner of the northern tract, maintained the 
fence to the east (left) rather than to the west (right). 

In 1954 Roy Getz acquired the northern tract, which he 
cultivated and never used as pasture for cattle. Schroeder 
acquired the southern tract in 1962 from one John Rossmiller 
and devoted the land to pasture for cattle. Neither Rossmiller 
nor Getz mentioned maintenance of a division fence to 
Schroeder. 

Toward the west side of Schroeder’s tract was a waterway or 
“water hole” running from north to south as a conduit for high 
water from a river. In 1963 a flood and accompanying debris 
demolished the division fence at the waterway. Because he had 
cattle on the southern tract, Schroeder replaced the four-wire 
fence, but high water repeatedly washed out the division fence. 
Schroeder felt that a one-strand electric fence would not collect 
and impede debris floating down the waterway in high water. 
Consequently, in 1964 Schroeder constructed an electric fence 
approximately 2 to 4 feet south of the division fence and has 
continuously restrained his cattle by such fence since its 
installation. 

After installation of the electric fence, the four-strand wire 
fence had no function for Schroeder except a demarcation 
between the northern and southern tracts. Getz on occasion 
repaired the division fence at the waterway. 

After their purchase of the northern tract from Getz in 1975, 
Schnakenbergs have used their tract to winter cattle. 
Schnakenbergs admit there has never been any agreement 
between Schroeder and them regarding a division fence. During 
May and July 1982, the division fence at the waterway was 
“pushed down by the weight of the flood and wood and debris” 
so that the division fence came in contact with Schroeder’s 
electric fence, causing a short. 

With his tractor Schroeder pushed the debris away from his 
electric fence. Later, Schnakenbergs, by written notice, 
demanded that Schroeder repair the four-strand fence. 
Schroeder refused. Schnakenbergs repaired the division fence 
at a cost of $170. Schroeder removed the repaired division 
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fence. Schnakenbergs replaced the division fence at a cost of 
$265 and brought suit against Schroeder. 

In their petition Schnakenbergs alleged fear of Schroeder’s 
prospective interference with the division fence and requested 
an injunction. Also, Schnakenbergs sought damages from 
Schroeder on account of repair and replacement of the division 
fence. For their cause of action to recover damages, 
Schnakenbergs relied on Neb. Rev. Stat. §§ 34-101 to 34-115 
(Reissue 1984), relating to a division fence, and especially 
§ 34-113. 

The district court granted Schnakenbergs a temporary 
restraining order enjoining Schroeder’s interference with the 
replaced division fence. The temporary restraining order was 
dissolved by the district court on the day of trial. As a result of 
the trial, the district court awarded damages of $435 to 
Schnakenbergs and ordered that Schroeder was “responsible 
for maintaining the West half of the fence” between the 
northern and southern tracts. 

Schroeder has appealed and contends there was no 
agreement for maintenance of a division fence; §§ 34-101 to 
34-115 are inapplicable as a basis for damages under the 
circumstances; and the order for fence maintenance is 
improper. Schnakenbergs have cross-appealed and complain 
that the district court should have required Schroeder to 
maintain the division fence for a specific distance, namely, 
westward from a point 660 feet west of the southeast corner of 
Schnakenbergs’ tract. 

“As at common law a land owner could not be compelled to 
build a partition fence, a party, therefore, by the erection of 
such fence acquires no right of action for contribution from the 
owner of lands adjoining.” Burr v. Hamer, 12 Neb. 483, 487, 11 
N.W. 741, 742-43 (1882). 

Therefore, the Legislature enacted certain laws pertaining to 
division fences. See §§ 34-101 to 34-115. 

When two or more persons shall have lands adjoining, 
each of them shall make and maintain a just proportion of 
the division fence between them; Provided, however, this 
shall not be construed to compel the erection and 
maintenance of a division fence where neither of the 
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adjoining landowners desires such division fence. Unless 
the owners of such lands adjoining shall have agreed 
otherwise, such fence shall be a lawful fence, as defined in 
section 34-115. 

§ 34-102. 

The value of such fence, and the proportion thereof to 
be paid by each adjoining landowner and the proportion 
of the division fence to be made and maintained by each 
adjoining landowner shall be determined by fence viewers 
as hereinafter provided for. 

§ 34-104. 

If disputes arise between the owners of adjoining lands 
concerning the proportion of fence to be made or 
maintained by either of them, such disputes shall be settled 
by fence viewers. In such case it shall be the duty of the 
fence viewers to distinctly mark and define the proportion 
of the fence to be made or maintained by each. 

§ 34-105. 

Section 34-106 prescribes the qualifications of and selection 
process for fence viewers. The powers of the fence viewers and 
the requirement of their written decision are described in 
§§ 34-107 to 34-109. 

Whenever a division fence shall be injured or destroyed 
by fire, floods, or other casualty, the person bound to 
make and repair such fence, or any part thereof, shall 
make or repair the same, or his just proportion thereof, 
within ten days after he shall be thereto requested by any 
person interested therein, such requisition to be in writing 
and signed by the party making the same. 

§ 34-112. 

If such person shall neglect or refuse to make or repair 
his proportion of such fence for a period of ten days after 
such request, the party injured may make or repair the 
same at the expense of the party so refusing or neglecting, 
to be recovered with cost of suit. 

§ 34-113. 

Damages accruing to any person or persons under the’ 
provisions of sections 34-102 to 34-114 may be recovered 
in a civil action in any court of this state. 
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§ 34-114. 

Because Schnakenbergs brought suit for equitable relief, we 
review this matter de novo on the record without reference to 
findings of fact made by the trial court. Barry vy. 
Wittmersehouse, 212 Neb. 909, 327 N.W.2d 33 (1982); Krafka 
v. Brase, 218 Neb. 335, 353 N. W.2d 276 (1984). 

Rights and duties regarding maintenance of a division fence 
are fixed either by agreement of parties as adjoining 
landowners or by statute. In Meyer v. Perkins, 89 Neb. 59, 62, 
130 N.W. 986, 987 (1911), this court stated: “While the statute 
provides a procedure for ascertaining and fixing the rights and 
duties of coterminous proprietors with respect to a division 
fence, it is not exclusive, but they [coterminous proprietors] 
may by contract adjust their respective rights and obligations.” 
Meyer v. Perkins, supra, informs us that an oral agreement 
regarding the maintenance and construction of a division fence 
executed and observed for more than 10 years is binding upon 
parties as well as their successors who have notice of such 
agreement for a division fence. 

All the evidence in this case ealesorically negates any 
agreement entered by any owner of the northern tract and 
Schroeder regarding a division fence. Furthermore, the facts do 
not warrant an inference that Schroeder had notice of any 
agreement involving his predecessors and any division fence. 
During the 20 years Schroeder has owned the southern tract 
before suit by Schnakenbergs, no one, not even Schnakenbergs, 
mentioned a division fence agreement to Schroeder. During the 
13 years when he was a contemporaneous adjoining landowner 
with Schroeder, Getz never requested that Schroeder repair the 
fence line, which had obviously fallen into some state of 
disrepair. In fact, Getz on occasion repaired the division fence 
at the waterway. Getz’ conduct is inconsistent with any 
agreement imposing a maintenance duty on the owner of the 
southern tract. Schroeder’s activity regarding the fences does 
not necessarily indicate his notice or adoption of a division 
fence agreement. Rather than being prompted by a duty to 
maintain a division fence, any work done by Schroeder on the 
division fence was motivated by a desire to avoid liability for 
damages caused by Schroeder’s cattle on cultivated land north 
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of the fence. See Neb. Rev. Stat. § 54-401 (Reissue 1984) 
(owner’s liability for damages caused by owner’s cattle on 
cultivated land). “Under the statutes, as under the common 
law, the burden of restraining domestic animals is placed 
squarely upon the owner, and ordinarily no excuse for failure to 
restrain them is recognized.” Fiene v. Robertson, 184 Neb. 668, 
670, 171 N.W.2d 179, 181 (1969). Consequently, we conclude 
the conduct of Schroeder, as circumstantial evidence, does not 
warrant an inference that Schroeder had notice of an agreement 
for maintenance of the fence between the northern and 
southern tracts. 

If the evidence has failed to establish an agreement by 
Schroeder or notice to Schroeder that predecessors had an 
agreement for the division fence, do the statutes pertaining to 
the division fence afford Schnakenbergs a remedy under the 
circumstances? The answer, in a word, is “No.” 

A dispute by adjoining landowners over a division fence 
“shall be settled by fence viewers.” See § 34-105. In order to 
settle the dispute by adjoining landowners, the fence viewers 
must have determined the specific proportion or part of the 
division fence to be maintained by each adjoining landowner. 
See §§ 34-104 and 34-108. Without fence viewers’ 
determination of what proportion of the division fence is the 
responsibility of which adjoining landowner, it is impossible to 
determine when an adjoining landowner has neglected or 
refused to “make or repair his proportion” of the division 
fence. See § 34-113. The obvious objective of the mentioned 
statutes is a method of allocating and assigning to adjoining 
landowners responsibility for maintaining specific parts of a 
division fence where there is no agreement for such 
maintenance. Because the statutory compensation for a fence 
viewer is $3 per day, one suspects there is not a multitude of 
anxious fence viewers waiting in the wings to spring into action. 
See § 34-110. Compulsory service as a fence viewer, even if not 
offensive to the constitutional prohibition against involuntary 
servitude, is not authorized by Nebraska statutes. Nevertheless, 
it is a fact of life in division fences—no fence viewers, no 
remedy in the absence of a division fence agreement. As we 
expressed in Burr v. Hamer, 12 Neb. 483, 487, 11 N.W. 741, 742 
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(1882): 

As the whole proceeding is statutory the mode of 
procedure therein provided must be followed. This 
requires the fence viewers, where the parties are unable to 
agree, to apportion to each the portion of fence to be 
made and maintained by him. When this is done, each 
party will own and have charge of a specific portion of the 
fence, and must keep the same in repair, and if he fail to do 
so the law provides a remedy. 

Without a fence viewers’ determination allocating to the 
adjoining landowners their respective proportions or parts of 
the division fence, the district court in this case had no 
jurisdiction to award damages for Schroeder’s refusal or neglect 
concerning installation or maintenance of a division fence. For 
the same reason, that is, in the absence of a determination by 
fence viewers, the district court was without power to order 
Schroeder to maintain any part of the division fence. In the 
present case the district court trespassed into the realm of the 
fence viewer. The judgment of the district court in awarding 
damages and requiring Schroeder to maintain the fence is 
incorrect and is, therefore, reversed, and this matter is 
remanded to the district court with direction to dismiss 
Schnakenbergs’ petition. On account of the disposition we have 
directed, we need not address Schnakenbergs’ cross-appeal. 

REVERSED AND REMANDED WITH DIRECTIONS. 


JUDITH NEIL, APPELLANT AND CROSS-APPELLEE, V. ROGER J. 
NEIL, APPELLEE AND CROSS-APPELLANT. 
367 N.W.2d 121 


Filed May 3, 1985. No. 84-304. 


Appeal from the District Court for Buffalo County: 
DEWAYNE WOLF, Judge. Affirmed. 


Susan Jacobs of Healey, Brown, Wieland, Kluender, 
Atwood & Jacobs, for appellant. 
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William J. Ross of Ross, Schroeder & Fritzler, for appellee. 


KRrIVOSHA, C.J., WHITE, HAsTINGS, and CAPORALE, JJ., and 
Moran, D.J. 


PER CURIAM. 

The instant appeal involves a domestic relations matter in 
which each of the parties questions the division of property and 
the amount of alimony and attorney fees awarded to the wife. 

Upon de novo review we conclude that the record fails to 
show an abuse of discretion with respect to any of those issues. 
The judgment is therefore affirmed. 

Each party shall pay his and her own costs and attorney fees 
in this court. 

AFFIRMED. 


JOES. RAYMOND, APPELLANT, V. DEPARTMENT OF MOTOR 
VEHICLES, STATE OF NEBRASKA, APPELLEE. 
366 N.W.2d 758 


Filed May 3, 1985. No. 84-458. 


1. Records: Appeal and Error. The Supreme Court can only decide issues based on 
the record before it. 

2. Administrative Law: Criminal Law: Actions. Acquittal on a criminal charge is 
no bar to acivil action by the government, remedial in nature, arising out of the 
same facts on which the criminal proceedings were based. 

3. Implied Consent Law: Blood, Breath, and Urine Tests. Under the Nebraska 

implied consent law, Neb. Rev. Stat. §§ 39-669.08 et seq. (Reissue 1984), an 

officer may provide more than one opportunity to acquire a sufficient breath 
sample, even though only one chance is necessary. 

: . Compliance by the officer administering a breath test with the 
requirements of Neb. Rev. Stat. § 39-669.11 (Reissue 1984) may affect the 
admissibility of the test results, but does not go to the question of whether a 
person was justified in refusing to take the test. — 


Appeal from the District Court for Lancaster County: DALE 
E. FAHRNBRUCH, Judge. Affirmed. 


Richard Douglas McClain, for appellant. 
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Paul L. Douglas, Attorney General, and Henry M. Grether 
III, for appellee. 


Krivosua, C.J., WHITE, HASTINGS, and CaporRALE, JJ., and 
Moran, D.J. 


HASTINGS, J. 

The petitioner, Joe S. Raymond, has appealed from an order 
of the district court which affirmed the order of the 
Department of Motor Vehicles revoking his license for a period 
of 1 year for failure to provide an adequate breath sample for 
an Intoxilyzer test. 

He assigns as errors that (1) the trial court failed to recognize 
and apply the defense of double jeopardy and res judicata; (2) 
the court held that petitioner violated the test refusal law on the 
first attempt, whereas the officer did not arrest him until the 
fifth failure; and (3) there was no probable cause for the 
arresting officer to believe that petitioner was driving under the 
influence so as to permit the request of an Intoxilyzer test. We 
affirm. 

Raymond was stopped on Interstate 180 after the arresting 
officer clocked him driving 60 m.p.h. in a 55 m.p.h. zone and 
observed him driving without taillights and allowing the car to 
drift to the shoulder and back to the center of the highway three 
times. 

Inside the police cruiser the officer observed Raymond to 
manifest deliberate and unsteady actions and to have watery, 
bloodshot eyes and a strong odor of alcohol on his breath. A 
preliminary breath test was requested by the officer, but after 
being given four opportunities, Raymond did not give an 
adequate sample. Raymond was then placed under arrest for 
driving while intoxicated and taken to the police station. 

.At the station the implied consent form was read to 
Raymond, and he was instructed to give a breath test. The 
officer gave him five opportunities to furnish a sample, but 
Raymond failed, without any justification, to give an adequate 
sample. Proceedings for administrative revocation of his 
driver’s license, as provided for by Neb. Rev. Stat. §§ 39-669.15 
to 39-669.17 (Reissue 1984), then followed. 

The assignments of error relating to double jeopardy and res 
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judicata may be considered together. There is no competent 
evidence in the record to support Raymond’s claim that he was 
acquitted by the municipal court of failure to give a breath 
sample. This court can only decide issues based on the record 
before it. Kleeb v. Kleeb, 210 Neb. 637, 316 N.W.2d 583 (1982). 
In any event, acquittal on a criminal charge is no bar to a civil 
action by the government, remedial in nature, arising out of the 
same facts on which the criminal proceedings were based. Neil 
v. Peterson, 210 Neb. 378, 314 N.W.2d 275 (1982). 

Raymond’s second assignment of error seems to be that the 
trial court ruled that he violated the test refusal on the first 
attempt, whereas he was not arrested for such refusal, but for 
the following refusals, including the fifth, when statutorily 
mandated procedures, such as purging the machine each time, 
were not followed. 

In the first place there is nothing in the record to indicate this 
holding by the trial court. Had it done so, such action was 
justified in that an officer may provide more than one 
opportunity to acquire a sufficient breath sample, even though 
only one chance is necessary. Stender v. Sullivan, 196 Neb. 810, 
246 N.W.2d 643 (1976). 

However, even if the revocation was based on the fifth 
attempt at a time when the machine had not been purged, that 
fact would not have established a reasonable excuse for 
Raymond to refuse to furnish the breath sample. The purging 
of the machine would go only to the admissibility of the test and 
not to the question of whether a person would be justified in 
refusing the test request. See State v. Gerber, 206 Neb. 75, 291 
N.W.2d 403 (1980). 

As to the final assignment of error, the testimony of the 
arresting officer fully supported his conclusion that he had 
reason to believe the petitioner was operating a vehicle while 
under the influence of alcohol. See Neb. Rev. Stat. 
§ 39-669.08(2) (Reissue 1984). 

The judgment of the district court was correct, and it is 
affirmed. 

AFFIRMED. 
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JOANN FLEMING, APPELLANT, V. GLEN D. GOOSEY AND JANENE 
R. GOOSEY, APPELLEES. 
367 N.W.2d 122 


Filed May 3, 1985. No. 84-462. 


Appeal from the District Court for Lancaster County: 
DonALD E. ENDACOTT, Judge. Affirmed. 


Stanley D. Cohen, for appellant. 
Vincent M. Powers, for appellees. 


KRIVOSHA, C.J., CAPORALE, SHANAHAN, and GRANT, JJ., and 
COLWELL, D.J., Retired. 


PER CURIAM. 

This is an appeal in an equity suit to rescind a house sale 
contract and to recover the downpayment. The court has 
reviewed the record in this matter de novo and agrees with the 
result reached by the trial court. The judgment is affirmed. 

AFFIRMED. 


ALAN BAYER, PLAINTIFF, V. FATHER FLANAGAN’S Boys’ HOME, 
DEFENDANT. 
366 N.W.2d 760 


Filed May 3, 1985. No. 84-526. 
Certified Questions from the U.S. District Court for the 
District of Nebraska. Judgment entered. 


Robert A. Green of McGrath, North, O’Malley & Kratz, 
PC., for plaintiff. 


Robert D. Mullin of Boland, Mullin & Walsh, and F. Vinson 
Roach, for defendant. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 
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PER CURIAM. 
This matter comes before us pursuant to Neb. Rev. Stat. 
§ 24-219 (Cum. Supp. 1984) as two certified questions of law 
from the U.S. District Court for the District of Nebraska. The 
main thrust of those questions is a request that we interpret 
Neb. Rev. Stat. § 44-1633 (Reissue 1984). 
The pertinent portion of § 44-1633 reads as follows: 
Anemployer ... group policy... delivered . . . in this 
state which provides hospital, surgical, or major medical 


coverage . . . shall provide that an employee whose 
hospital, surgical, or major medical coverage under the 
group policy . . . would otherwise be terminated because 


of the involuntary termination of employment of such 
employee, for reasons other than misconduct . . . shall be 
entitled to continue such coverage subject to the 
provisions of the group policy . . . and the following 
conditions: 
(1) Such coverage shall be continued on a monthly 
renewal basis until the earliest of the following dates: 
(a) The date of expiration of a period of six months 
following the date the coverage of the terminated 
employee would otherwise be terminated; 
(b) The date the terminated employee becomes 
eligible for other group hospital, surgical, or medical 
coverage.... 

The relevant facts are set forth in the request for certification 
provided by the U.S. District Court. 

Plaintiff, Alan Bayer, was employed by the defendant, 
Father Flanagan’s Boys’ Home, and in the latter part of the year 
1981 was notified that his employment would terminate as of 
September 1, 1982. He then accepted an employment offer with 
Virginia Polytechnic Institute (VPI), to commence on or about 
September 1, 1982. Sometime thereafter, the defendant agreed 
to continue plaintiff’s employment through September 30, 
1982, because of accumulated vacation time. 

While working for the defendant, the plaintiff and his 
dependents were covered under a group medical and hospital 
plan to which the employer and employee each made 
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contributions. In May of 1982 one of plaintiff’s dependent 
daughters was diagnosed as suffering from anorexia nervosa 
and was hospitalized for approximately 3 weeks. She was again 
hospitalized for treatment of the same illness in August of 1982. 
All of these bills were paid by defendant’s group policy. 

On September 1, 1982, plaintiff became eligible for and 
enrolled himself and his dependents in VPI’s group hospital, 
surgical, or medical plan for full-time staff members. 

The defendant, on September 20, 1982, without knowledge 
that plaintiff had enrolled in this other group medical plan, 
furnished plaintiff with written notice of his right to elect for 
continued group coverage pursuant to the provisions of Neb. 
Rev. Stat. §§ 44-1633 and 44-1634 (Reissue 1984). Plaintiff 
notified defendant of his election to remain in that group and 
paid the first two monthly premiums. 

Following his termination from the Boys’ Home 
employment, but during the 6-month statutory period in late 
October of 1982, plaintiff’s daughter was again hospitalized for 
the same condition as before, and incurred medical and 
hospital expenses of $31,458.52. He submitted that claim to 
defendant’s group plan. On the advice of that plan’s 
administrator, the claim was denied, and defendant returned to 
plaintiff, or tendered the return of, the premiums paid. The 
basis of this rejection was subsection (1)(b) of § 44-1633, i.e., at 
the time these expenses were incurred the plaintiff had become 
eligible for, and in fact had obtained, “other group hospital, 
surgical, or medical coverage.” 

Plaintiff’s problem, of course, is that the VPI group policy, 
as do most such policies, contained a waiting period which 
effectively denied or prohibited coverage for the October 
hospitalization. He therefore urges that his coverage continue 
for the full 6 months under defendant’s group policy. 

The U.S. District Court certified the following questions to 
this court for decision: 

Under the provisions of [Neb. Rev. Stat. 
§ 44-1633(1)(a) and (b) (Reissue 1984)]: 

1) Is an employee who is to be involuntarily terminated 
August 31, 1982 (subsequently extended to September 30, 
1982), eligible to obtain statutory continued coverage at 
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time of termination when he is, in fact, already eligible for 
and enrolled in a new employer’s “other group hospital, 
surgical or medical coverage” plans for part-time 
employees as of May 1, 1982, and for full-time employees 
as of September 1, 1982? 

2) Does the statutory phrase “becomes eligible for other 
group hospital, surgical or medical coverage” become 
nugatory, at least as the same pertains to coverage of a 
pre-existing illness, if a new employer’s group health plan 
for which the employee is eligible does not immediately 
make available all of the coverage which was available 
under the former employer’s plan? (Please assume that the 
new employer’s group health plan contains a usual waiting 
period — twelve months in this instance — before claims 
for hospital and medical expenses for a pre-existing 
condition will be paid.) 

These questions pose for us a problem of statutory 
interpretation, i.e., do the words “becomes eligible for other 
group. . . coverage,” as used in § 44-1633, mean “becomes 
eligible for other identical coverage” as urged by Bayer, or do 
they mean “becomes eligible for other group coverage of some 
type” as suggested by the Boys’ Home? The statement of the 
rules which we are required to apply in accomplishing this task 
is quite simple; their application in this instance is somewhat 
more complicated. 

Although several states have statutes similar to § 44-1633, 
neither counsel nor this court has been able to find any cases 
interpreting these or similar sections. Therefore, we are left 
pretty much to our own devices, guided by accepted rules of 
statutory construction. 

It is helpful to restate the section by eliminating a number of 
the insignificant phrases, so as to try to ascertain just what the 
Legislature stated. It would then appear as follows: “[{A]n 
employee whose hospital, surgical, or major medical coverage 
under the group policy . . . would otherwise be terminated... 
shall be entitled to continue such coverage . . . [until] [t]he date 
the terminated employee becomes eligible for other group 
hospital, surgical, or medical coverage.” (Emphasis supplied.) 

Bayer insists that, to make any sense, “other coverage” must 
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mean the same as “such coverage” as the insured formerly 
enjoyed. The Boys’ Home contends that “other” means 
“different” and that if the Legislature intended to have said 
“identical coverage,” it could have done so. 

A Statute is not to be read as if open to construction as a 
matter of course. County of Douglas v. Board of Regents, 210 
Neb. 573, 316 N. W.2d 62 (1982). However, in the consideration 
and application of a statute, it is the obligation of the court to 
determine and give effect to the purpose and intention of the 
Legislature as ascertained from the entire language thereof, 
considered in its plain, ordinary, and popular sense. Adkisson 
v. City of Columbus, 214 Neb. 129, 333 N.W.2d 661 (1983). 

A sensible construction will be placed upon a statute to 
effectuate the object of the legislation rather than a literal 
meaning that would have the effect of defeating the legislative 
intent. Miller v. Peterson, 208 Neb. 658, 305 N.W.2d 364 
(1981). 

“It is a fundamental rule of construction that in construing 
statutes this court will, if possible, try to avoid a construction 
which leads to absurd, unjust, or unconscionable results.” 

Adkisson, supra at 134, 333 N.W.2d at 665. 

’ We believe the intent of the Legislature in drafting this statute 
to have been that an employee was entitled to continue the 
coverage that he had until he was able to replace “such 
coverage.” To hold otherwise would make the benefit illusory. 
Paraphrasing from Moore v. John Hancock Mutual Life 
Insurance Co., 436 F.2d 823 (Sth Cir. 1971), indeed, there would 
be no reason for the insertion of the right to continue such 
coverage in a policy of insurance if the insured could thereby get 
nothing more than what would have been available had there 
been no right of continuance of coverage and the insured had 
simply made application for a new policy with no relation to the 
coverage provided by the prior policy. 

Our answer to the first question is “Yes,” under the facts and 
circumstances in this case. 

Considering the conclusion we have reached, we find it 
unnecessary to address the second question. 

Judgment is entered accordingly. 

JUDGMENT ENTERED. 
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STATE OF NEBRASKA, APPELLEE, V. STEVEN G. HURLEY, 
APPELLANT. 
366 N.W.2d 763 


Filed May 3, 1985. No. 84-554. 


1. Effectiveness of Counsel. The test for determining whether an attorney has 
effectively served a criminal defendant is twofold. Firstly, counsel must perform 
at least as well as one with ordinary criminal law skill and training in his or her 
region. Secondly, counsel must conscientiously protect his client’s interests. 

2. Post Conviction: Appeal and Error. One seeking post conviction relief has the 
burden of establishing the basis for such relief, and the findings of the district 
court will not be disturbed on appeal unless they are clearly erroneous. 

3. Effectiveness of Counsel: Witnesses. Prejudice is not established by the alleged 
failure to call witnesses in the absence of showing the uncalled witnesses’ 
expected testimony or to constantly consult with one’s client in the absence of 
showing what additional consultation would have changed. 


Appeal from the District Court for Douglas County: JAMES 
M. Murpny, Judge. Affirmed. 


H. Jerome Kinney, for appellant. 


Paul L. Douglas, Attorney General, and Mark D. Starr, for 
appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Defendant-appellant, Steven G. Hurley, appeals from the 
denial by the district court of his motion for post conviction 
relief filed pursuant to the provisions of Neb. Rev. Stat. 
§§ 29-3001 et seq. (Reissue 1979). He assigns as error the lower 
court’s failure to find he was denied effective assistance of trial 
counsel because counsel failed to interview and call his father as 
a witness, failed to interview other witnesses, and failed to 
properly consult with defendant in preparation for trial. The 
record fails to sustain defendant’s claims, and we therefore 
affirm the judgment of the district court. 

Defendant was charged and tried on one count of robbery 
and one count of using a knife to commit a felony. The jury 
returned a verdict of guilty as to the robbery charge and not 
guilty as to the second charge. He was sentenced to 
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incarceration in the Nebraska Penal and Correctional Complex 
for a period of 13 to 20 years. 

Donald Hurley, defendant’s father and coperpetrator, was 
represented by another attorney and was scheduled to go to trial 
with defendant. However, due to medical problems, the father 
was unable to proceed to trial at that time. He later, in May or 
June of 1983, pled guilty to a charge of theft. 

At defendant’s trial the victim testified that defendant and 
his father assaulted him in the latter’s apartment, located in the 
basement of the victim’s home. The Hurleys beat the victim and 
threatened him with a knife. They then escorted him upstairs 
into his home, where defendant held the victim while Donald 
Hurley loaded the victim’s motorcycle into a van. The Hurleys 
then drove the van away, leaving the victim in his home. The 
victim never saw his motorcycle again. 

The defense presented three witnesses who testified that they 
were with the defendant at the time of the incident, thereby 
providing him with an alibi which the jury obviously and 
understandably did not believe. 

In order for the claim of ineffectiveness of counsel to 
succeed, there must be a showing of a reasonable probability 
that but for counsel’s unprofessional errors the result of the 
proceeding would have been different. The test for determining 
whether an attorney has effectively served a criminal defendant 
is twofold. Firstly, counsel must perform at least as well as one 
with ordinary criminal law skill and training in his or her 
region. Secondly, counsel must conscientiously protect his 
client’s interests. State v. Harper, 218 Neb. 870, 359 N. W.2d 806 
(1984). Moreover, one seeking post conviction relief has the 
burden of establishing the basis for such relief, and the findings 
of the district court will not be disturbed on appeal unless they 
are clearly erroneous. State v. Hochstein, 216 Neb. 515, 344 
N.W.2d 469 (1984). 

We consider first the claimed failures of trial counsel, Mr. 
Ivory Griggs, then of the Douglas County public defender’s 
office, to interview witnesses other than the father and to 
“properly” consult with defendant, for they are resolved 
quickly. Even if the record were to support those claims, and it 
does not, nowhere does the record establish either the testimony 
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expected from the uninierviewed witnesses or what additional 
consultation with defendant would have changed. In the 
absence of such a record, defendant can show no prejudice by 
the claimed failures; consequently, to the extent his allegation of 
ineffective counsel rests upon those claims, it fails. State v. Hill, 
214 Neb. 865, 336 N.W.2d 325 (1983) (holding that prejudice 
was not established by the alleged failure to call witnesses in the 
absence of showing what the witnesses’ expected testimony 
would be or to investigate identification procedures in the 
absence of showing a defect in the procedures). 

This leaves only defendant’s complaint that Griggs failed 
both to interview and to call Donald Hurley as an alibi witness 
at trial. 

Griggs met with defendant on three occasions between 
March 18, 1983, when defendant was arraigned, and April 4, 
1983, when defendant’s trial began. Griggs’ testimony at 
defendant’s post conviction hearing was that at their first 
meeting defendant demanded to see the police reports of the 
incident and informed Griggs that he wanted to use an alibi 
defense. At that time Griggs asked defendant who the witnesses 
were. Defendant told Griggs that he would be told when he 
needed to know. 

At their second meeting, according to Griggs, he and 
defendant discussed a motion to sever defendant’s trial from 
that of his father; Griggs was concerned about what the father 
might say at a joint trial, since defendant said he did not know. 
Even on this occasion, defendant refused to give Griggs the 
names of his alibi witnesses and did not mention his father as 
such a witness. 

Although defendant’s testimony contradicted Griggs’ 
recitation of what occurred at their second meeting with respect 
to the identification of witnesses, defendant did admit that he 
did not tell Griggs what his father’s testimony would be, as he 
had not talked with him. Defendant also testified he thought 
that he called Griggs sometime between March 31 and April 4, 
1983, to tell him that his father wanted to testify that defendant 
had not been involved in the crime. However, on 
cross-examination, defendant said that he had learned what his 
father would say approximately 10 days to 2 weeks prior to 
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March 31, 1983. This statement contradicts defendant’s earlier 
statement that he did not tell Griggs the content of his father’s 
expected testimony at their second meeting because he did not 
know what his father would say. 

At trial defendant - himself made a number of motions 
concerning the calling of witnesses, and made complaints about 
Griggs’ conduct of the trial. On none of these occasions did 
defendant mention his father as one of the witnesses who 
should be called. 

Griggs did not interview Donald Hurley, but had made an 
unsuccessful attempt to reach him at the hospital where he was 
a patient, not because defendant asked it, but because Griggs 
wanted to learn what Donald Hurley’s testimony would be. In 
Griggs’ opinion self-defense was defendant’s best argument; he 
was hoping the father could support that defense and could also 
help convince defendant to give up his alibi defense. In 
counsel’s professional judgment an alibi defense was not a good 
one in light of the fact that the victim knew both defendant and 
the father, having seen both on a number of occasions. 

From his unsuccessful effort Griggs surmised that Donald 
Hurley’s attorney did not want the latter to testify at 
defendant’s trial because, in order to do so, Donald Hurley 
could jeopardize his own case. Donald Hurley did testify by 
deposition at defendant’s post conviction hearing that had he 
been called as a trial witness, he would have testified that 
defendant was not present at the time the crime was committed 
and that he (Donald Hurley) alone was involved in the robbery 
of the motorcycle. However, in a presentence investigation 
report dated June 15, 1983, Donald Hurley, after defendant’s 
trial and after Donald Hurley had pled guilty, stated that both 
he and defendant took the victim’s motorcycle and that 
defendant assaulted and beat the victim. Later, on July 6, 1983, 
Donald Hurley telephoned the police, saying he wanted to 
change his earlier statement, and went on to claim at that time 
that he had taken the motorcycle by himself and that defendant 
had not been with him. On July 27 he submitted a written 
statement to the same effect. 

Under these circumstances we conclude that Griggs was not 
ineffective by not interviewing and not calling Donald Hurley 


STATE v. SCHWARTZ 833 
Cite as 219 Neb. 833 


as a witness at defendant’s trial. It appears that Donald Hurley 
was not about to say anything, true or otherwise, to attempt to 
extricate defendant until his own fate had been determined. 
Moreover, Donald MHurley’s testimony, if such were 
forthcoming, would only have been cumulative to that of the 
other three alibi witnesses and would have had even less 
probative value than the testimony of those not involved in the 
crime and who presumably had not made earlier inconsistent 
statements. Griggs more than met the standard imposed upon 
him. Indeed, the fact that he was able to convince the jury to 
acquit defendant on the charge of using a knife to commit a 
felony itself convinces us that counsel performed as well as one 
with ordinary criminal law skill and training is expected to 
perform anywhere and that he conscientiously protected 
defendant’s interests. 
The judgment of the trial court is correct and is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. THOMAS R. SCHWARTZ, 
APPELLANT. 
366 N.W.2d 766 


Filed May 3, 1985. No. 84-623. 


1. Criminal Law: Evidence: Jury Instructions: Lesser-Included Offenses. Where 
the State offers uncontroverted evidence on an essential element of a crime, 
mere speculation that the jury will disbelieve the evidence does not entitle the 
defendant to an instruction on a lesser-included offense. 

: . Evidence sufficient to controvert the State’s 
evidence as to an essential element of acrime, and sufficient to require the giving 
of an instruction as to a lesser-included offense, may be in the form of evidence 
offered by defendant, evidence developed in cross-examination of the State’s 
witnesses, or evidence adduced from other witnesses. 


Appeal from the District Court for Adams County: WILLIAM 


G. CAMBRIDGE, Judge. Affirmed in part, and in part reversed 
and remanded for a new trial. 


Arthur C. Toogood of Toogood and McGath, for appellant. 
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Paul L. Douglas, Attorney General, and L. Jay Bartel, for 
appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


GRANT, J. 

Defendant-appellant, Thomas R. Schwartz, was charged in 
the district court for Adams County with second degree sexual 
assault, first degree false imprisonment, and two counts of 
theft of property valued at less than $100. He pleaded guilty to 
one count of theft and was convicted after a jury trial on the 
three remaining counts. He was sentenced to 6 to 10 years on the 
assault charge, 20 months to 5 years on the false imprisonment 
charge, and 6 months on each of the theft counts; all sentences 
to be served consecutively. We affirm in part and in part reverse 
and remand for a new trial. 

The theft charge to which defendant pleaded guilty stemmed 
from an incident occurring at a lounge in Hastings, Nebraska, 
on December 3, 1983, shortly before the other incidents set out 
hereinafter. The charge as to which the plea of guilty was 
entered involves the theft of Barbara Johnson’s purse. The 
other incidents involved a person other than Barbara Johnson. 
The defendant sat next to and conversed with Barbara Johnson 
from 7:30 to 8:30 on the evening of December 3, 1983, in the 
lounge. At approximately 8:30 p.m. Johnson got up to go to the 
restroom. When she returned, defendant and her purse were 
gone. After his plea of guilty on this charge, defendant was 
sentenced at the same time as he was sentenced on the other 
charges. Defendant’s notice of appeal includes an appeal from 
the conviction and sentence of the crime of stealing Barbara 
Johnson’s purse, but no error is assigned or discussed with 
regard to this conviction, and defendant’s conviction of the 
theft of Barbara Johnson’s purse as set out in count III is 
therefore affirmed. 

Defendant’s appeal is primarily directed to defendant’s jury 
convictions on the other three counts against him. In the trial on 
those counts evidence was adduced before the jury which, if 
believed by the jury, established the following facts. Shortly 
before 9 p.m. on the same evening, December 3, 1983, the 
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victim (a female employee at the Woolworth store in the 
Imperial Mall in Hastings, Nebraska) was walking from her 
place of employment across the parking lot to her car to go 
home. The store at which she was employed is located in the 
same shopping center as the lounge at which defendant had 
been drinking and where defendant admitted stealing the purse 
of Barbara Johnson. The victim got into her car and started it. 
While she was waiting for the car to warm up, defendant 
opened the door and forced his way into the car. He held a knife 
at her throat, telling her not to scream. He then forced the 
victim to slide over into the passenger’s seat and then drove her 
car to a different area of the parking lot, where he fondled the 
victim but did not have sexual intercourse with her. The victim’s 
purse had been beside her in the car but could not be found after . 
defendant left. 

One week after the assault, while at work, the victim 
recognized defendant, who appeared to be staring at her in the 
store at which the victim was employed. She told her manager, 
who notified police. Defendant was apprehended a short time 
later. During a search of defendant’s truck, done with 
defendant’s written consent, police found two necklaces which 
were identified by the victim as having been in her purse on the 
evening of December 3, 1983. 

We first address defendant’s assignment of error that the trial 
court erred in finding that the appeal was frivolous, and in 
therefore denying defendant the right to proceed in forma 
pauperis. Defendant’s position is correct. The statute upon 
which the denial was based, Neb. Rev. Stat. § 25-2308 (Reissue 
1979), should not be used by a district court to deny a defendant 
his constitutional right to appeal in a felony case. Neb. Const. 
art. I, § 23. The constitutionality of § 25-2308 is not before us. 
In this case the trial court erred in denying defendant the right 
to proceed in forma pauperis. However, as the case is now 
before us, we hold that the error is harmless. 

We next turn to defendant’s contention that the trial court 
erred in failing to instruct the jury on the lesser-included 
offenses of sexual assault in the third degree and false 
imprisonment in the second degree, although defendant had 
requested such instructions. Defendant’s argument as to the 
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former is persuasive. An instruction should have been given on 
the offense of third degree sexual assault as a lesser-included 
offense of the offense of second degree sexual assault. 

Subsection (1) of Neb. Rev. Stat. § 28-320 (Reissue 1979) 
provides in part: “Any person who subjects another person to 
sexual contact and (a) overcomes the victim by force, threat of 
force, express or implied, coercion, or deception . . . is guilty of 
sexual assault in either the second degree or third degree.” 
Subsection (2) provides that the sexual assault is in the second 
degree “if the actor shall have caused serious personal injury to 
the victim,” while subsection (3) provides that it is in the third 
degree “if the actor shall not have caused serious personal 
injury to the victim.” Serious personal injury is defined in Neb. 
Rev. Stat. § 28-318(3) (Reissue 1979) as meaning “great bodily 
injury or disfigurement, extreme mental anguish or mental 
trauma, pregnancy, disease, or loss or impairment of a sexual or 
reproductive organ.” The jury was so instructed. 

In State v. Tamburano, 201 Neb. 703, 705, 271 N.W.2d 472, 
474 (1978), we defined a lesser-included offense as “one which 
must be committed if the greater offense is committed or, put 
slightly different, is one which is fully embraced in the higher 
offense.” 

The applicable statute defines the crimes of sexual assault in 
the second degree and in the third degree in exactly the same 
words—indeed, in the same definition. The only differentiating 
factor between the.two crimes is the causing of “serious 
personal injury” in the one case, and the lack of causing such 
injury in the lesser crime. Thus, third degree sexual assault is 
fully embraced within the statutory definition of second degree 
sexual assault, with only the additional factor of the inflicting 
of “serious personal injury” making some conduct a greater 
crime and the same conduct, without inflicting such “serious 
personal injury,” a lesser crime. It is the addition of one 
element—the inflicting of serious personal injury—that 
determines the level of culpability of a defendant’s conduct. 

Defendant is entitled to have the jury instructed on the lesser 
offense “if, under a ‘different but reasonable’ view, the 
evidence would be sufficient to establish guilt of the lesser 
offense and leave a reasonable doubt as to some element 
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included in the greater offense but not the lesser.” State v. 
Beasley, 214 Neb. 918, 923, 336 N. W.2d 601, 604 (1983). It is the 
application of this principle that presents the difficulty in this 
case. We have said, “Evidence which requires the submission of 
a lesser-included offense is necessarily left to a case-by-case 
basis. It is sufficient to say that that evidence does not rise to 
that required level by speculating that an essential element 
uncontroverted in the evidence may be disbelieved by the jury.” 
201 Neb. at 708, 271 N.W.2d at 475. 

In the instant case the jury could have concluded, under a 
“different but reasonable view” of the evidence, that the victim 
did not suffer serious personal injury. The personal injury 
constituting the additional element of the greater offense is the 
mental trauma suffered by the victim. She testified that she had 
trouble sleeping at night. The psychiatrist testified that, in his 
opinion, she suffered mental trauma and extreme mental 
anguish. On cross-examination he acknowledged that any 
woman subjected to a sexual assault would experience mental 
trauma and that the extent of the trauma was based on the 
nature of the act. He also related that while the victim suffered 
recurring fears that affected her social life, she had worked at 
two jobs after the assault, up through the Christmas shopping 
season. He also testified that the victim sought no treatment 
from any psychiatrist until she was asked to see the testifying 
psychiatrist by the county attorney, 5 weeks after the incident. 
The witness’ treatment of the victim consisted of four monthly 
interviews. The psychiatrist also testifed in cross-examination 
as follows: 

Q. And, so, if someone was subjected to some type of 
sexual assault and as a result thereof required to be in an 
institution, would you say that that would be extreme 
mental trauma? : 

A. I would think so, yes, Sir. 

Q. But [the victim’s] case was not that severe; is that right? 
A. She was able to stay out of the hospital, yes. 

As was stated in State v. Tamburano, 201 Neb. 703, 271 
N.W.2d 472 (1978), the question of whether instruction on a 
lesser-included offense should be given must necessarily be left 
to a case-by-case basis. Further, as was stated above, 
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Tamburano requires that submission of a lesser offense not be 
based on mere speculation that the jury will disbelieve the 
evidence. The evidence in this particular case required 
submission of the third degree sexual assault instruction. The 
cross-examination of the psychiatrist put before the jury 
additional facts concerning the degree of injury inflicted and 
weakened his direct testimony enough to allow a jury to find 
that there was no serious personal injury. This goes beyond the 
“mere speculation” disapproved of in Jamburano. 

While the particular facts in State v. Beasley, supra, required 
the defendant to offer some evidence directly disputing the 
additional element, if there is evidence in some form (whether it 
be evidence offered by defendant, evidence developed in 
cross-examination of the State’s witnesses, or evidence adduced 
from other witnesses) before the jury, which directly disputes 
the additional element differentiating the same conduct as to 
degree, an instruction on the lesser-included offense is proper. 
Serious personal injury is a matter of degree and, except in 
extreme circumstances, must be left to the jury to determine 
whether serious personal injury occurred. Defendant was 
entitled to have the lesser offense submitted to the jury. 

Defendant’s argument that the jury should have been 
instructed on false imprisonment in the second degree is 
without merit. False imprisonment in the first degree is 
differentiated from false imprisonment in the second degree by 
the requirement of the former that the victim be restrained 
“under terrorizing circumstances or under circumstances which 
expose the person to the risk of serious bodily injury.” Neb. 
Rev. Stat. § 28-314 (Reissue 1979). There was no evidence 
contradicting the fact that a knife was held against the victim’s 
throat during the entire time defendant was transporting her, 
and no evidence contradicting the fact that such conduct 
exposed the victim to the risk of serious bodily injury, and that 
such conduct constituted “terrorizing circumstances.” Under 
Tamburano, supra, submission of a lesser-included offense 
cannot be premised on mere speculation. The trial judge 
properly refused the instruction as to false imprisonment in the 
second degree. 

Defendant’s next assignment of error is that imposition of 
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consecutive sentences on the false imprisonment and sexual 
assault charges violates the double jeopardy clause. Since 
defendant’s conviction on the sexual assault charge has been 
reversed and remanded for a new trial, it is inappropriate to 
consider this assignment at this time, since consecutive 
sentences on the challenged charges are not before us. Similarly, 
in view of the fact of the remand for new trial on one count, it is 
inappropriate to consider defendant’s allegation that his 
sentences, imposed consecutively, result in an excessive 
sentence. 

Defendant’s final assignment of error is that the trial court’s 
decision is not supported by sufficient evidence. This 
contention, though assigned as error, was not addressed in the 
brief. This court limits its consideration of assignments of error 
to those which are discussed in the brief. State’v. Evans, 215 
Neb. 433, 338 N.W.2d 788 (1983). In ruling on defendant’s 
other assignments of error, however, we have examined the 
entire record, and the evidence before the jury (portions of 
which are discussed above) is more than sufficient to establish 
defendant’s guilt as to each charge. 

The convictions and sentences on the false imprisonment and 
theft counts are affirmed. The conviction and sentence on the 
sexual assault (count I) are vacated, and the cause is remanded 
for a new trial as to that count. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED FOR A NEW TRIAL. 

WHITE, J., dissenting in part. 

The victim of a brutal sexual assault was not required to be 
hospitalized. From that weak twig the majority builds a tree. 
No evidence was offered to dispute the psychiatrist’s view that 
the victim suffered severe personal injury, i.e., mental trauma. 

The majority has severely weakened the doctrine announced 
in State v. Tamburano, 201 Neb. 703, 271 N.W.2d 472 (1978), 
and expanded in State v. Beasley, 214 Neb. 918, 336 N.W.2d 
601 (1983). No facts were adduced to dispute the assertion that 
serious personal injury occurred. The jury was faced only with 
the choice of belief or disbelief. Therefore, appellant was not 
entitled to the requested instruction. 

I would affirm. 
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STATE OF NEBRASKA, APPELLEE, V. JERRY G. OHLER, APPELLANT. 
366 N.W.2d 771 


Filed May 3, 1985. No. 84-683. 


I. Post Conviction. Generally, a defendant may bring a second proceeding for post 
conviction relief only if the grounds relied upon did not exist at the time of the 
filing of the first motion. 

2. Constitutional Law: Effectiveness of Counsel: Trial. Trial strategy adopted by 
counsel without prior consultation with the accused will preclude the accused 
from asserting constitutional claims in the absence of exceptional 
circumstances. 

3. Expert Witnesses: Effectiveness of Counsel: Proof. Generally, expert testimony 
is not admissible as proof that the assistance of counsel in a criminal case was 
ineffective. 


Appeal from the District Court for York County: WILLIAM 
H. Norton, Judge. Affirmed. 


Robert B. Creager of Berry, Anderson, Creager & 
Wittstruck, for appellant. 


Vincent Valentino, York County Attorney, and Charles W. 
Campbell, for appellee. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

The defendant, Jerry G. Ohler, appeals from the order of the 
district court for York County, Nebraska, entered on August 
16, 1984, denying his motion for post conviction relief pursuant 
to Neb. Rev. Stat. §§ 29-3001 et seq. (Reissue 1979). 

In 1980 the defendant was convicted of possession of stolen 
property and possession of burglary tools and was found to bea 
habitual criminal pursuant to Neb. Rev. Stat. § 29-2221 
(Reissue 1979). The defendant was fined $500 and sentenced to 
15 years’ imprisonment. The judgment was affirmed in State v. 
Ohler, 208 Neb. 742, 305 N.W.2d 637 (1981), cert. denied 454 
U.S. 967, 102 S. Ct. 510, 70 L. Ed. 2d 383 (Ohler J). 

In 1981 the defendant commenced a proceeding for post 
conviction relief in which the trial court denied relief without an 
evidentiary hearing. While an appeal was pending, defendant’s 
original counsel was granted leave to withdraw, and George 
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Brugh was appointed to represent the defendant. That appeal 
was dismissed on the defendant’s motion filed pro se. 

On January 20, 1983, the defendant filed another motion for 
post conviction relief pro se. That motion alleged that the 
defendant had received ineffective assistance of counsel at the 
trial, on the appeal, and at the first post conviction proceeding. 
Again, relief was denied without an evidentiary hearing. 

On the appeal from that order we held: 

[A] defendant is entitled to bring a second proceeding for 
post conviction relief only if the grounds relied upon did 
not exist at the time of the filing of the first motion. A 
review of the motion filed in the present case reveals that 
the only ground which was not capable of being raised at 
the time of the first hearing is the claim defendant’s 
counsel failed to provide effective assistance during the 
course of the first motion for post conviction relief. All 
other grounds can not be raised in a second post 
conviction motion. See Sims v. State, 295 N.W.2d 420 
(Iowa 1980). 

The order overruling the defendant’s second motion for 
post conviction relief filed January 20, 1983, is reversed 
and the cause remanded for further proceedings in 
conformity with this opinion. 

State v. Ohler, 215 Neb. 401, 405, 338 N.W.2d 776, 779 (1983) 
(Ohler IT). 

After the trial on remand the district court found that the 
defendant had failed to prove that his counsel did not provide 
effective assistance during the course of the first motion for 
post conviction relief, and further concluded that the defendant 
had suffered no denial or infringement of his constitutional 
rights. It is from that order that the defendant has now 
appealed. 

On this appeal we consider only matters pertaining to the 
defendant’s contention that he did not have effective assistance 
of counsel on his first motion for post conviction relief. 
However, because the defendant’s alleged denial of effective 
assistance of counsel at his first post conviction proceeding 
concerns that counsel’s failure to raise the issue of his own 
ineffective assistance of counsel at the hearing on the motion to 
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suppress and at the enhancement proceeding, it is necessary to 
determine if the latter were proper grounds for post conviction 
relief. The review is not unlike that which was made in State v. 
Williams, 218 Neb. 618, 358 N.W.2d 195 (1984), where the 
defendant contended that the issue of a constitutional denial of 
effective assistance of counsel could not have been raised in his 
first post conviction proceeding because in that proceeding he 
was represented by the same attorneys whose assistance he 
assailed. Similarly, in Jones v. Scurr, 316 N.W.2d 905, 911 
(Iowa 1982), the Iowa Supreme Court reasoned: 

Jones was represented at trial, on direct appeal, and in 
district court in this postconviction proceeding, by the 
same attorney. Defense counsel, understandably, did not 
raise an ineffective assistance of counsel claim against 
himself. Jones raised the issue in a pro se motion for new 
trial filed after the court denied his application for 
postconviction relief. We find that due to the fact that the 
same attorney represented Jones through all prior stages 
of this case, although not in this postconviction appeal, 
there was “sufficient reason” for the failure to previously 
raise the issue of ineffective assistance of counsel. 
§ 663A.8. Jones is entitled to raise this issue in a new 
application for postconviction relief. 

The defendant’s claim of ineffective assistance of counsel in 
the first post conviction proceeding stems from two separate 
matters which relate to the original trial. First, the defendant 
contends that in the first post conviction proceeding his counsel 
failed to allege as error the fact that his trial counsel prevented 
him from testifying at the hearing on the motion to suppress. 
The defendant argues that if he had been allowed to testify at 
that hearing, he would have demonstrated that he did not 
consent to the search preceding his arrest. Apparently, the 
conclusion of this argument is that if the defendant had been 
allowed to testify, he would not have been convicted. The facts 
surrounding the search referred to are fully set out in Ohler I. 

Secondly, the defendant contends that the certified copy of 
the record of his prior conviction in Greeley County, Nebraska, 
which was received at the enhancement hearing, failed to 
disclose whether he was represented by counsel. The defendant 
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argues that reasonably competent counsel would have used this 
fact to successfully challenge the sufficiency of the evidence to 
support the habitual criminal conviction. 

The general rules regarding a claim of ineffective assistance 
of counsel were set forth at length in State v. Robinson, 218 
Neb. 156, 352 N.W.2d 879 (1984). The issue was even more 
recently discussed in State v. Harper, 218 Neb. 870, 874, 359 
N.W.2d 806, 809-10 (1984). Therein it was quoted: 

“Nebraska employs a two-part test for determining 
whether an attorney has effectively counseled a criminal 
defendant. First, counsel must perform at least as well as 
one with ordinary criminal law skill and training in his or 
her region. Counsel must also conscientiously protect his 
client’s interests. State v. Leadinghorse, 192 Neb. 485, 222 
N.W.2d 573 (1974); State v. Lang, 202 Neb. 9, 272 N.W.2d 
775 (1978). A defendant challenging competency of 
counsel has the burden to establish it. State v. Auger & 
Uitts, 200 Neb. 53, 262 N.W.2d 187 (1978). In addition, 
defendant must show that he suffered prejudice in the 
defense of his case as a result of his attorney’s actions or 
inactions. State v. Mays, 203 Neb. 487, 279 N.W.2d 146 
(1979); State v. Lang, supra; State v. Bartlett, 199 Neb. 
471, 259 N.W.2d 917 (1977).” 

See State v. Evans, ante p. 849, 359 N.W.2d 790 (1984). 

The defendant’s first claim is that he received ineffective 
assistance of counsel because his counsel failed to allow the 
defendant to testify at the suppression hearing. At the trial on 
remand the defendant testified that he told his attorney that he 
did not consent to the search preceding his arrest; that he and 
his attorney subsequently discussed whether the defendant 
should testify at the suppression hearing; and that although his 
attorney said that he would either take the defendant’s 
deposition or have the defendant testify, neither was done. This 
testimony was contradicted by the defendant’s original 
attorney, whose deposition was received in evidence at the trial 
on remand. His attorney further testified that the defendant 
never said that he wanted to testify. In State v. Fowler, 201 Neb. 
647, 656-57, 271 N.W.2d 341, 347 (1978), we held: 

The defendant next complains that his attorney did not 
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call him to testify in his own behalf. Although there is 
conflicting evidence as to defendant’s desire to testify at 
his trial, we believe the court correctly found from the 
testimony at the post conviction hearing that the 
defendant’s trial counsel had discussed this issue with the 
defendant and that the defendant had acquiesced in his 
counsel’s advice not to testify. It is clear that defendant’s 
testimony at the preliminary hearing could have been used 
to impeach the defendant’s credibility at the trial, and his 
past criminal record would have been brought to the jury’s 
attention. We concur in the finding of the District Court in 
the post conviction hearing that: “Under these 
circumstances a decision of legal counsel advising the 
defendant not to take the witness stand is a matter of 
reasonable trial strategy and not evidence of a lack of 
effective assistance of counsel.” We have held that trial 
strategy adopted by counsel without prior consultation 
with accused will preclude the accused from asserting 
constitutional claims in the absence of exceptional 
circumstances. State v. Haynes, 186 Neb. 238, 182 
N.W.2d 199 (1970). 

Even if counsel’s alleged failure to allow the defendant to 
testify had not been a matter of reasonable trial strategy which 
was not evidence of alack of effective assistance.of counsel, see, 
e.g., Wainwright v. Sykes, 433 U.S. 72, 97S. Ct. 2497, 53 L. 
Ed. 2d 594 (1977) (Burger, C.J., concurring at 93 n.1), this did 
not prejudice the defendant. As set forth in the concurring 
opinion in Ohler I, there was no reasonable expectation of 
privacy in the unsealed and partially opened cardboard box. 

The defendant’s second contention is that his counsel was 
ineffective at the enhancement proceeding. At the hearing on 
remand the defendant testified that in the Greeley County case 
he was sentenced immediately after the jury verdict was 
returned and that he was not represented by an attorney at that 
time. The record in the Greeley County case was received in 
evidence, and it shows the defendant was sentenced some days 
later than he claims. 

The deposition of the defendant’s lawyer in the Greeley 
County case was also received into evidence. This lawyer 
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testified that he represented the defendant at all critical stages 
of the Greeley County conviction. Furthermore, the 
defendant’s attorney whose effectiveness is now challenged 
testified that the defendant told him that he, the defendant, had 
been represented by counsel in the Greeley County case. 

Since the defendant was in fact represented by counsel in the 
Greeley County case, any failure to object to the offer of the 
certified copy of the record of that conviction at the 
enhancement proceeding was not prejudicial. The State is not 
limited to proof of a prior conviction by the use of a certified 
copy of the record. Under the circumstances in this case, the 
failure to object will not support a claim of ineffective 
assistance of counsel. 

Since neither the defendant’s claim of ineffective assistance 
of counsel at the suppression hearing nor his claim of 
ineffective assistance of counsel at the enhancement proceeding 
is a ground for post conviction relief, his counsel was not 
ineffective for failing to allege them as error in the first post 
conviction proceeding. 

The defendant has also assigned as error the lower court’s 
refusal to permit expert testimony regarding what a 
“reasonably prudent criminal trial attorney would have done.” 
Brief for Appellant at 10. In Sasich v. City of Omaha, 216 Neb. 
864, 873, 347 N.W.2d 93, 99 (1984), discussing the general 
matter of permitting expert testimony on the status of the law, 
we Said: 

While our rules of evidence allow for expert testimony, 
that testimony must be such as to assist the trier of fact to 
understand the evidence or to determine a fact issue. Neb. 
Rev. Stat. § 27-702 (Reissue 1979). Expert testimony 
concerning the status of the law generally accomplishes 
neither of these goals. 

Generally, expert testimony is not admissible as proof that 
the assistance of counsel in a criminal case was ineffective. The 
last assignment of error concerns the exclusion of 
“documentary evidence” of the Greeley County conviction by 
the district court. Apparently, this material was offered in the 
hope that it might disclose “numerous trial errors” and 
“significant discrepancies” at the trial, which were not issues in 
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this case under the pleadings which had been filed. The evidence 
was not relevant to the issues then being tried, and the ruling 
prejudiced no substantial right of the defendant. 
The judgment is affirmed. 
AFFIRMED. 
WHITE, J., concurs in the result. 


STATE OF NEBRASKA, APPELLEE, V. INEZ GONZALES, APPELLANT. 
366 N.W.2d 775 


Filed May 3, 1985. No. 84-692. 


1. Sexual Assault: Words and Phrases. The act of fellatio constitutes a sexual 
penetration within the meaning of Neb. Rev. Stat. § 28-318(5) (Reissue 1979). 

2. Criminal Law: Evidence: Jury Instructions: Lesser-Included Offenses. Where 
the State offers uncontroverted evidence on an essential element of a crime, 
mere speculation that the jury will disbelieve the evidence does not entitle the 
defendant to an instruction on a lesser-included offense. 

3. Trial: Hearsay: Evidence. Statements of a 13-year-old boy, a victim of a sexual 
assault, made to his mother a short time after he was sexually assaulted, relating 
to the sexual assault, qualify as excited utterances and are admissible as an 
exception to the hearsay rule. 


Appeal from the District Court for Scotts Bluff County: 
Rosert O. Hipee, Judge. Affirmed. 


Charles F. Fitzke, for appellant. 


Paul L. Douglas, Attorney General, and Lynne R. Fritz, for 
appellee. 


KRrIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


GRANT, J. 

Defendant-appellant, Inez Gonzales, a male person over the 
age of 19 years, was charged in an information with the crime of 
sexual assault in the first degree in that he did “subject a child of 
less than sixteen years of age to sexual penetration” on or about 
May 13, 1984, in Scotts Bluff County, Nebraska. Defendant 
pled not guilty to the charge. After jury trial defendant was 
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convicted of the charged crime and sentenced to 4 to 8 years in 
the penal complex. Defendant timely appealed, alleging as error 
that the trial court incorrectly instructed on the elements of the 
crime; that the trial court erred in failing to instruct on the 
allegedly lesser-included offense of sexual assault in the third 
degree; that the trial court erred “in admitting inadmissable 
[sic] hearsay testimony” before the jury; and that the trial court 
erred in refusing to direct a verdict in favor of defendant and 
dismiss the case because the State failed to prove the allegations 
of the information against defendant. We affirm. 

Evidence before the jury included facts which, if believed by 
the jury, established that on the evening of May 12, 1984, andin 
the early morning hours of the next day, the victim of 
defendant’s acts, a young boy 13 years old, was babysitting at 
the home of the boy’s Aunt Melva. Defendant lived with the 
aunt and was the father of three of her four children. At 
approximately 2 a.m. on May 13, 1984, defendant returned 
alone to the house where the victim was babysitting. In a room 
separate from where the younger children were sleeping, 
defendant removed the victim’s undershorts and placed the 
victim’s penis into defendant’s mouth. Later, defendant pushed 
the victim into a different room, knocked the victim onto the 
floor, and pushed defendant’s penis into the victim’s mouth. 
When defendant left the victim, the victim dressed quickly, 
went outside the house, and ran to his home, about one-half 
mile from the house where he had been babysitting. On his way 
to his home, running in the darkness, the victim was startled by 
the sound of a whistle, and thought he heard footsteps. The 
victim reached home and told his mother what had happened to 
him. His mother took the victim to the police station about 2:30 
a.m., where the incident was reported to a police officer. The 
police officer saw that the victim was “on the verge of breaking 
down and crying several times” and that the victim was 
“[e]xtremely upset and disturbed.” 

At the trial the victim testified as to the actions of defendant 
as set out above. The police officer testified as to the victim’s 
appearance at the police station. The victim’s mother testified 
as to what her son, the victim, had told her. The mother’s 
testimony was admitted in evidence, over defendant’s 
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objection, as the relating of an excited utterance. Defendant’s 
counsel cross-examined all but one of the State’s witnesses. 
Defendant did not testify nor adduce any evidence. 
Defendant’s first and fourth assignments of error are based 
on defendant’s contention, at 17 in his brief, that the State 
wishes “to believe that fellatio performed upon an ‘actor’ by a 
servient ‘victim’ amounts to a violation of Section 28-319, 
R.R.S. 1943 by the ‘actor’... . [T]he statute under which the 
defendant herein was charged, does not criminalize the act of 
fellatio under those particular circumstances.” Defendant’s 
argument rests on the facts of the case showing that defendant 
forced his penis into the victim’s mouth and that defendant 
forced the victim’s penis into the defendant’s mouth, and that in 
either event there has been no “sexual penetration,” as defined 
in Neb. Rev. Stat. § 28-318(5) (Reissue 1979), because there was 
no “intrusion, however slight, of any part of the actor’s body .. 
. into the genital or anal openings of the victim’s body... .” 
_ In taking that position defendant ignores the legislative 
definition of ‘sexual penetration,” which, as set out in 
§ 28-318(5), defines that term as “sexual intercourse in its 
ordinary meaning, cunnilingus, fellatio, anal intercourse, or 
any intrusion, however slight, of any part of the actor’s body or 
any object manipulated by the actor into the genital or anal 
openings of the victim’s body. . . ”’ (Emphasis supplied.) The 
term “sexual penetration,” as defined by the Legislature for the 
purpose of proscribing the crime of sexual assault in the first 
degree, means more than actions constituting a penetration, as 
that term is ordinarily defined. For criminal purposes the 
crimes of sexual assault in the first degree and sexual assault in 
the third degree are clearly differentiated. “Sexual 
penetration,” as defined above, is necessary for the crime of 
sexual assault in the first degree, while “sexual contact,” as 
defined in § 28-318(4), is necessary for the crime of sexual 
assault in the third degree. The act of fellatio is a form of sexual 
penetration, by statutory definition, whether the victim’s 
“intimate parts” (defined in § 28-318(2) as “the genital area, 
groin, inner thighs, buttocks, or breasts”) are touched or not. 
In this case, where defendant has engaged the victim’s mouth 
with the defendant’s penis, the defendant has committed 
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fellatio and has thus been guilty of “sexual penetration.” 

Insofar as defendant alleges that the trial court did not 
correctly define the appropriate terms, the court’s instructions 
told the jury that “[fJellatio shall mean oral stimulation of the 
penis.” The last five words of the definition are set out verbatim 
in Webster’s Third New International Dictionary, Unabridged 
836 (1968) in the definition of the term, preceded by the words 
“the practice of obtaining sexual satisfaction by ... .” The 
court’s definition is accurate. Even in this age, the court need 
not go into further and precise urogenital detail. Defendant’s 
first and fourth assignments of error are without merit. 

Defendant’s second assignment of error is that the trial court 
erred in refusing to instruct the jury on the lesser-included 
offense of sexual assault in the third degree. This is another case 
where the State has offered uncontroverted evidence on an 
essential element of the crime. That evidence was not 
controverted in any way by the defendant’s evidence nor 
evidence offered by any other witnesses (see State v. Beasley, 
214 Neb. 918, 336 N.W.2d 601 (1983)), nor was it weakened in 
any way by defendant’s cross-examination (see State v. 
Schwartz, ante p. 833, 366 N.W.2d 766 (1985)). Any lesser . 
offense, under the testimony in this case, could only be 
determined by pure speculation of the jury as to what occurred 
other than the facts testified to. That speculation, not 
supported by any evidence, is not sufficient to require 
instructions on a lesser-included offense. State v. Tamburano, 
201 Neb. 703, 271 N.W.2d 472 (1978). The trial court was 
correct in refusing to instruct on a lesser offense. 

Defendant’s third assignment of error is that the trial court 
erred “in admitting inadmissable [sic] hearsay testimony” 
before the jury. As stated above, the victim’s mother testified as 
to what the 13-year-old victim told her after running home after 
defendant sexually assaulted him. The victim’s statement to his 
mother was admitted by the trial court as an excited utterance. 
It is clear that the victim’s statements to his mother are hearsay 
as defined in Neb. Rev. Stat. § 27-801(3) (Reissue 1979) and 
ordinarily inadmissible under Neb. Rev. Stat. § 27-802 (Reissue 
1979). Such hearsay statements, however, are admissible as 
exceptions to the general hearsay rule, as set out in Neb. Rev. 
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Stat. § 27-803 (Reissue 1979). Among the exceptions named is 
“A statement relating to a startling event or condition made 
while the declarant was under the stress of excitement caused by 
the event or condition.” § 27-803(1). In this case defendant 
contends that when the victim made the statement, the victim 
was under the exciting influence of fear caused by hearing a 
whistle in the dark—and not the excitement and fear of what 
defendant had just done to him. Such a contention is without 
any merit. Our society has not become so jaded as to believe 
that the startling event of what defendant had done to the 
victim had been erased from the victim’s mind and replaced by 
the fear and excitement of a whistle in the dark. In State v. Red 
Feather, 205 Neb. 734, 289 N.W.2d 768 (1980), we held that the 
statement made by a young girl to police officers a short time 
after she was assaulted, relating to a sexual assault, qualified as 
an excited utterance. Similarly, in this case a statement made by 
a young boy to his mother, shortly after a sexual assault, is an 
excited utterance and admissible in evidence. 

The judgment of the trial court, in all the challenged 
respects, was correct. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. MARVIN E. HUNTER, 
APPELLANT. 
367 N.W.2d 122 
Filed May 3, 1985. No. 84-746. 


Constitutional Law: Appeal and Error. A constitutional question not raised at the 
initial trial in the municipal court forecloses the appellant from raising such 
question in the district court or this court. 

Appeal from the District Court for Douglas County: JAMES 

M. Murpny, Judge. Affirmed. 


Anthony S. Troia, for appellant. 


A. Eugene Crump, Deputy Attorney General, and Jill 
Gradwohl, for appellee. 
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KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


HASTINGS, J. 

Following a plea of no contest, the municipal court of the 
city of Omaha found defendant guilty of third offense driving 
while intoxicated. A sentence of 90 days in jail, a $500 fine, and 
a lifetime suspension of defendant’s driving privileges was 
imposed. 

Immediately following the sentencing, defendant’s counsel, 
by way of an oral motion to reconsider, attacked the penalty 
statute, Neb. Rev. Stat. § 39-669.07(3) (Reissue 1984), as being 
unconstitutional as a violation of the due process clause and the 
equal protection clause. Upon the overruling of the motion, 
defendant appealed to the district court. 

In the district court defendant reiterated his contentions asto | 
due process and equal protection, and added a claim that the 
sentence of a lifetime suspension of driving privileges 
constituted cruel and unusual punishment. The district court 
affirmed. On appeal to this court defendant assigns as his sole 
error the claim that the sentence constituted cruel and unusual 
punishment. We affirm. 

A constitutional question not raised at the initial trial in the 
municipal court forecloses the appellant from raising such 
question in the district court or this court. State v. Kaiser, 218 
Neb. 556, 356 N.W.2d 890 (1984); State v. Mercer, 217 Neb. 
164, 347 N.W.2d 868 (1984); State v. Ledingham, 217 Neb. 135, 
347 N.W.2d 865 (1984); State v. Olson, 217 Neb. 130, 347 
N.W.2d 862 (1984). 

There is no issue for this court to decide. The judgment of the 
district court is affirmed. 

AFFIRMED. 
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CHUCK R. PATTESON, APPELLEE AND CROSS-APPELLANT, v. RAY 
A.C. JOHNSON, APPELLANT AND CROSS-APPELLEE. 
367 N.W.2d 123 


Filed May 3, 1985. No. 84-876. 


1. Constitutional Law: Actions: Statutes. Neb. Rev. Stat. § 20-148 (Reissue 1983) 
does not constitute a waiver of sovereign immunity by the State of Nebraska for 
actions DroMEnes in federal court under 42 U.S.C. § 1983 (1982). 

: . Todd v. Board of Educational Lands and Funds, 154 

Neb. 606, 48 N.W.2d 706 (1951), does not interpret any enactment of the 

Nebraska Legislature as constituting a waiver of this state’s sovereign immunity 

for actions brought in federal court pursuant to contract. 

. The provision of Neb. Const. art. V, § 22, which states, 
“The state may sue and be sued, and the Legislature shall provide by law in what 
manner and in what courts suits shall be brought,” is not self-executing. 
Legislative action is necessary to make it available. 

4. Supreme Court: Statutes: Appeal and Error. The Nebraska Supreme Court is 
the final arbiter in matters of Nebraska law; as such, it must make its own 
analysis and reach its own conclusions with respect to questions of Nebraska 
law. 

5. Courts: Constitutional Law. State courts have as great a constitutional 
obligation to uphold and protect the federal Constitution and law as do the 
federal courts. 


Certified Questions from the U.S. Court of Appeals for the 
Eighth Circuit. Judgment entered. 


Paul L. Douglas, Attorney General, and Sharon M. 
Lindgren, for appellant. 


James B. Gessford of Perry, Perry, Witthoff, Guthery, 
Haase & Gessford, P.C., for appellee. 


Theodore L. Kessner of Crosby, Guenzel, Davis, Kessner & 
Kuester, for amicus curiae Nebraska State Education 
Association. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and Grant, JJ. 


CAPORALE, J. 

This court, pursuant to the provisions of Neb. Rev. Stat. 
§ 24-219 (Cum. Supp. 1984), accepted two questions of law 
certified to it by the U.S. Court of Appeals for the Eighth 
Circuit. In response thereto we reaffirm our earlier 
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determination that Neb. Rev. Stat. § 20-148 (Reissue 1983) 
does not constitute a waiver of sovereign immunity by the State 
of Nebraska for actions brought in federal court under 42 
U.S.C. § 1983 (1982). We also answer that our decision in Todd 
v. Board of Educational Lands and Funds, 154 Neb. 606, 48 
N.W.2d 706 (1951), does not constitute a waiver of the State of 
Nebraska’s sovereign immunity for actions brought in federal 
court pursuant to a contract. 
BACKGROUND 

The questions certified to us arise in an action commenced in 
the U.S. District Court for the District of Nebraska by Chuck 
R. Patteson against Ray A.C. Johnson. Case No. CV81-L-217 
(D. Neb. 1981). Since we do not resolve the matter, we find it 
unnecessary to set forth all the facts surrounding the dispute; 
the circumstances under which the case and controversy arose 
may be found in the opinion of the circuit court in Patteson v. 
Johnson, 721 F.2d 228 (8th Cir. 1983). 

It is sufficient for our purposes to note that for a time 
Patteson was the deputy auditor for this state, having been so 
appointed by Johnson, the State Auditor. During his tenure as 
such, Patteson refused to sign an audit because he considered it 
to be deficient. He also gave certain legislative testimony 
concerning that audit and another matter. As a consequence, 
the relationship between Johnson and Patteson deteriorated, 
and Johnson terminated Patteson’s employment with the state. 

The district court, Chief Judge Warren K. Urbom,, initially 
dismissed Patteson’s civil rights and state law claims against 
Johnson. Upon remand by the circuit court, Patteson v. 
Johnson, supra, the district court found that reinstatement of 
Patteson’s employment was in order. That court further 
observed, however, that because of the nature of the 
relationship between Patteson and Johnson, the chances were 
“excellent that he [Patteson] would not remain in place for 
more than a few months and perhaps less and would furnish 
virtually no useful service as Johnson’s deputy.” Accordingly, 
that court offered Johnson, as coextensive relief to Patteson in 
both the civil rights and state claims presented by the latter’s 
complaint, the alternatives of either reinstating Patteson or 
paying him the sum of $10,800. The amount to be paid, were 
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that the alternative selected, was characterized by the district 
court as representing the salary and other benefits Patteson 
would accrue if he were to be reinstated for the period he 
reasonably could be expected to remain. The district court 
specifically stated the sum was not damages but, rather, was an 
equitable substitute for a “fruitless and ill-fated reinstatement.” 
See Patteson v. Johnson, No. CV81-L-217, slip op. at 5 and 6 
(D. Neb. Feb. 24, 1984). 
FIRST QUESTION 

The first question certified reads as follows: “Does Neb. 
Rev. Stat. § 20-148 (1977) constitute a waiver of sovereign 
immunity by the State of Nebraska for actions brought in 
federal court under 42 U.S.C. § 1983 (1982)?” 

The question arises by virtue of the 1977 enactment of 
§ 20-148, now found in the 1983 Reissue of the Revised Statutes 
of Nebraska, which provides: 

(1) Any person or company, as defined in section 
49-801, except any political subdivision, who subjects or 
causes to be subjected any citizen of this state or other 
person within the jurisdiction thereof to the deprivation of 
any rights, privileges, or immunities secured by the United 
States Constitution or the Constitution and laws of the 
State of Nebraska, shall be liable to such injured person in 
a civil action or other proper proceeding for redress 
brought by such injured person. 

(2) The remedies provided by this section shall be in 
addition to any other remedy provided by Chapter 20, 
article 1, and shall not be interpreted as denying any 
person the right of seeking other proper remedies 
provided thereunder. 

This court, subsequent to certification of the question, 
decided Wiseman vy. Keller, 218 Neb. 717, 358 N.W.2d 768 
(1984). That decision analyzed the issue and answers the 
question in the negative. Further discussion of that question 
and the rationale for our answer is, therefore, unnecessary. 

SECOND QUESTION 

The second question reads: “Does the decision of the 
Nebraska Supreme Court in Jodd v. Board of Educational 
Lands & Funds, 154 Neb. 606, 48 N. W.2d 706 (1951), constitute 
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a waiver of the State of Nebraska’s sovereign immunity for 
actions brought in federal court pursuant to a contract?” 
Applicable Federal Principles 

While it is not within our province to rule upon questions of 
federal law in this inquiry, and we do not undertake to do so, we 
review briefly certain federal principles relating to the issue of 
sovereign immunity in order to provide a setting for our 
analysis of the applicable Nebraska law. 

The eleventh amendment to the U.S. Constitution provides: 
“The Judicial power of the United States shall not be construed 
to extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by Citizens of another State, or 
by Citizens or Subjects of any Foreign State.” However, the 
notion of sovereign immunity antedates eleventh amendment 
immunity and is a separate and distinct concept. “A finding 
respecting either the waiver or the applicability of one does not 
necessarily mandate the same result as to the other.” Karpovs v. 
State of Miss., 663 F.2d 640, 645 (Sth Cir. 1981). 

The U.S. Supreme Court, in Pennhurst State School & 
Hosp. v. Halderman, 465 U.S. 89, 104 S. Ct. 900, 907, 79 
L. Ed. 2d 67 (1984), stated that “the principle of sovereign 
immunity is a constitutional limitation on the federal judicial 
power established in Art. IIT.” 

The Court went on to say: 

“That a State may not be sued without its consent is a 
fundamental rule of jurisprudence having so important a 
bearing upon the construction of the Constitution of the 
United States that it has become established by repeated 
decisions of this court that the entire judicial power 
granted by the Constitution does not embrace authority to 
entertain a suit brought by private parties against a State 
without consent given: not one brought by citizens of 
another State, or by citizens or subjects of a foreign State, 
because of the Eleventh Amendment; and not even one 
brought by its own citizens, because of the fundamental 
rule of which the Amendment is but an exemplification.” 
Ex parte State of New York No. 1, 256 U.S. 490, 497, 41 
S.Ct. 588, 589, 65 L.Ed. 1057 (1921) (emphasis added). 

104 S. Ct. at 907. 
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In construing the scope of this immunity, the U.S. Supreme 
Court has held that, generally, suits against a state for 
prospective injunctive relief are permitted in limited 
circumstances, Ex parte Young, 209 U.S. 123, 28S. Ct. 441, 52 
L. Ed. 714 (1908), but that suits against the state treasury are 
barred. Edelman v. Jordan, 415 U.S. 651, 94S. Ct. 1347, 39 L. 
Ed. 2d 662 (1974). In Pennhurst, supra, the Court explained 
that “when a plaintiff sues a state official alleging a violation of 
federal law, the federal court may award an injunction that 
governs the official’s future conduct, but not one that awards 
retroactive monetary relief.” 104S. Ct. at 909. Where the action 
is one for the recovery of money, the immunity extends beyond 
the state and includes state officials and employees because 
“ “the state is the real, substantial party in interest and is 
entitled to invoke its sovereign immunity from suit even though 
individual officials are nominal defendants.’ ” Karpovs v. State 
of Miss., supra at 643, quoting Ford Co. v. Dept. of Treasury, 
323 U.S. 459, 65 S. Ct. 347, 89 L. Ed. 389 (1945). 

Although a state may waive its eleventh amendment 
immunity from suit in the federal courts, such a waiver will only 
be found where stated by the most express language or by such 
overwhelming implication from the text as leaves no room for 
any other construction. Pennhurst, supra; Edelman v. Jordan, 
supra; Murray v. Wilson Distilling Co., 213 U.S. 151, 29S. Ct. 
458, 53 L. Ed. 742 (1909). 

While Congress has the power to abrogate the eleventh 
amendment immunity with respect to fourteenth amendment 
rights, such must be done with an unequivocal expression of the 
intent to overturn the constitutionally guaranteed immunity of 
the several states. Pennhurst State School & Hosp. v. 
Halderman, 465 U.S. 89, 104 S. Ct. 900, 79 L. Ed. 2d 67 
(1984); Quern v. Jordan, 440 U.S. 332, 99S. Ct. 1139, 59 L. Ed. 
2d 358 (1979) (holding that 42 U.S.C. § 1983 does not override 
a state’s eleventh amendment immunity). 

It is well established that a state’s waiver of sovereign 
immunity in its own courts is not a waiver of the eleventh 
amendment immunity in the federal courts. Pennhurst, supra; 
Petty v. Tennessee-Missouri Comm’n, 359 U.S. 275, 79S. Ct. 
785, 3 L. Ed. 2d 804 (1959). 
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Finally, the U.S. Supreme Court stated in Pennhurst, supra, 
that “[a] State’s constitutional interest in immunity 
encompasses not merely whether it may be sued, but where it 
may be sued” (emphasis in original), 104'S. Ct. at 907, and went 
on to explain in a footnote that “a State’s waiver of sovereign 
immunity in its own courts is not a waiver of the Eleventh 
Amendment immunity in the federal courts.” 104 S. Ct. at 907 
n.9. See, also, Petty v. Tennessee-Missouri Comm’n, supra. 

Nebraska Law Other Than 7odd 

Neb. Const. art. V, § 22, provides: “The state may sue and be 
sued, and the Legislature shall provide by law in what manner 
and in what courts suits shall be brought.” 

In Gentry v. State, 174 Neb. 515, 517-18, 118 N.W.2d 643, 
645 (1962), we stated: “This provision permits the state to lay its 
sovereignty aside and consent to be sued on such terms and 
conditions as the Legislature may prescribe. This provision of 
the Constitution is not self-executing. Legislative action is 
necessary to make it available.” It is this principle which was 
applied in Wiseman v. Keller, 218 Neb. 717, 358 N.W.2d 768 
(1984). 

The Nebraska Legislature has enacted statutes which allow 
the state to be sued in its own courts. In addition to the State 
Tort Claims Act, Neb. Rev. Stat. §§ 81-8,209 et seq. (Reissue 
1981), and the Administrative Procedures Act, Neb. Rev. Stat. 
§§ 84-901 et seq. (Reissue 1981), the Legislature-has authorized 
the bringing of suit against the state in its several district courts 
upon a variety of other claims. Neb. Rev. Stat. § 24-319 
(Reissue 1979). 

Neb. Rev. Stat. § 24-324 (Reissue 1979) further provides in 
part: “The state may be sued in the district court of the county 
wherein the Capital is situated in any matter founded upon or 
growing out of a contract, express or implied, originally 
authorized or subsequently ratified by the Legislature, or 
founded upon any law of the state.” It also specifies certain 
pleading and service requirements. 

We have considered these statutes, or their forerunners, and 
have held that the procedures contained therein are 
jurisdictional and must be complied with in order to sue the 
state. Pickus v. State, 115 Neb. 869, 215 N.W. 129 (1927); 
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McNeel v. State, 120 Neb. 674, 234 N.W. 786 (1931). 
Effect of Todd 

With that background in mind we turn to the question at 
hand. Since waiver of this state’s sovereign immunity from suit 
in the federal courts rests with the Legislature, a more accurate 
phrasing of the question is whether Todd v. Board of 
Educational Lands and Funds, 154 Neb. 606, 48 N.W.2d 706 
(1951), interprets any enactment of the Nebraska Legislature as 
constituting a waiver of this state’s sovereign immunity for 
actions brought in federal court pursuant to contract. In Todd 
the plaintiffs brought an action asking for a declaration of their 
rights. Specifically, they wanted to know whether the 
assignment provisions in a school land lease could be modified 
by subsequent legislation. Todd assigned his school land lease to 
another. When Todd and his assignee applied to the Board of 
Educational Lands and Funds for approval of the assignment, 
they were ordered to comply with a new provision enacted by 
the Legislature subsequent to the creation of Todd’s original 
lease. Todd and the assignee then brought an action in the 
district court for Lancaster County, Nebraska, alleging that the 
subsequently enacted law was not applicable to the lease and 
that if the Legislature intended the law to apply retrospectively, 
it was invalid and unconstitutional because it would violate 
both federal and state constitutional mandates and 
prohibitions. The district court sustained the board’s demurrer 
and dismissed the case. 

We reversed the district court’s judgment, holding that the 
new legislation did not apply to Todd’s lease. In doing so we 
reasoned: 

The quoted provision of the statute existed from 1899 
to 1947 without change. Laws 1899, c. 69, § 18, p. 310, 
appearing as § 72-241, R.S. 1943. There was during that 
period no statutory prohibition and no other condition of 
an assignment of a school land lease. In the absence of 
statutory or contractual restrictions, a lease for a definite 
term may be assigned by the lessee without the consent of 
the lessor. Towle v. Morrell, 129 Neb. 398, 261 N.W. 827; 
Annotation, 70 A.L.R. 486; Annotation, 23 A.L.R. 135; 
32 Am. Jur., Landlord and Tenant, § 319, p. 293. 
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This is true of a lease made by the state. It, by entering 
into acontract, abandons its attributes of sovereignty and 
binds itself, to the extent of its power to contract, 
substantially as an individual does when he makes a 
contract. The state may not impair any of the substantial 
rights secured by its contract to a citizen with whom it 
contracts. Poindexter v. Greenhow, 114 U.S. 270, 29 L. 
Ed. 185, 5S. Ct. 903; Carr v. State ex rel. Coetlosquet, 127 
Ind. 204, 26 N.E. 778, 11 L.R.A. 370, 22 Am. S.R. 624; 
Woodruff v. Trapnall, 10 Howard 190, 13 L. Ed. 383; 12 
Am. Jur., Constitutional Law, § 400, p. 32. 

The insertion in the act of 1947 of the provisions that 
“No lease shall be sublet or assigned without the written 
approval of the board” (§ 72-233, R.R.S. 1943) and “* * * 
that the lessee shall not sublease or otherwise dispose of 
said lands without the written consent of the board * * *” 
(§ 72-234, R.R.S. 1943) directly and strongly supports the 
meaning ascribed herein to the provision concerning the 
assignment of a school land lease as it was before that act 
was passed. 

The Board of Educational Lands and Funds in leasing 
school land is limited by the authority granted it by the 
Legislature. It has no other power. The law on the subject 
in force at the time of the execution of a lease is a part 
thereof and determines the rights of the lessee. A lease 
made in compliance with the direction and permission of 
the Legislature between the state and the lessee is a 
contract and is property. The rights resulting from the 
contract vest on its execution and delivery. The state may 
not subsequently by legislation deprive the lessee of any 
substantial right secured to him by the lease. 
Constitutional guaranties and prohibitions safeguard it. 
These include the mandate that no state shall deprive any 
person of property without due process of law; no state 
shall enact any law impairing the obligations of a contract; 
and the property of no person shall be taken or damaged 
for public use without compensation. State v. Platte 
Valley Public Power & Irrigation Dist., 147 Neb. 289, 23 
N.W.2d 300, 166 A.L.R. 1196; Reavis v. State, 140 Neb. 
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442, 300 N.W. 344; Stanser v. Cather, 85 Neb. 305, 123 
N.W. 316; Hile v. Troupe, supra; State ex rel. Patterson v. 
Wenzel, 55 Neb. 210, 75 N.W. 579; State ex rel. Beer v. 
Thayer, 46 Neb. 137, 64 N.W. 700; State ex rel. Brown v. 
McPeak, 31 Neb. 139, 47 N.W. 691. 

154 Neb. at 610-11, 48 N.W.2d at 710. 

Patteson claims that our statements in 7odd indicate that the 
state has waived its immunity from suit, both in the state and 
federal courts, on claims arising out of contracts. To support 
his assertion he refers us to Smith v. Hanlon, No. CV81-L-273 
(D. Neb. Dec. 17, 1982), rev’d on other grounds, Smith v. 
Sorensen, 748 F.2d 427 (8th Cir. 1984), which held, among other 
things, that Zodd did waive the state’s immunity from suit in 
federal court in a contract action. 

In Smith, employees of CETA, a division of the Department 
of Labor of the State of Nebraska, brought an action 
challenging attempted layoffs as violations of their civil rights 
under 42 U.S.C. § 1983 (1982) and 28 U.S.C. § 1343(3) (1982). 
The State of Nebraska, the Department of Labor, and the Joint 
Merit System were named as defendants. The defendants 
claimed immunity from suit under the eleventh amendment. In 
denying those claims Chief Judge Warren K. Urbom reasoned: 

While it is true that states and state agencies such as those 
mentioned are immune from suit, see Alabama v. Pugh, 
438 U.S. 781, 782 (1978); Edelman v. Jordan, 415 U.S. 
651, 663 (1974), that immunity may be waived in certain 
instances. In cases where an action is founded on contract, 
the Supreme Court of Nebraska has held that the state “by 
entering into a contract, abandons its attribute of 
sovereignty and binds itself, to the extent of its powers to 
contract, substantially as an individual does when he 
makes a contract.” Todd v. Board of Ed. Lands, 154 Neb. 
606, 610, 48 N.W.2d 706, 710 (1951). 

It is true that the 7odd case involved a lawsuit in 
Nebraska state court. As such, it may be argued that the 
waiver in the case does not extend to a federal court, as it is 
not a clear manifestation of intent to waive immunity. See 
Kennecott Copper Corp. v. State Tax Commissioner, 327 
U.S. 573, 577 (1946); Riggle v. State of California, 577 
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F.2d 579, 585 (C.A. 9th Cir. 1978). The language of Todd, 
however, is extremely broad in terms of the courts in 
which the waiver is effective. I do not believe that the 
waiver always need name federal courts to be effective 
therein; it is enough that the state is permitted as any 
individual to sue or be sued, when it is a contracting party. 
I also note that the court in Todd cited Poindexter v. 
Greenhow, 114 U.S. 270 (1884). Poindexter, held that 
Eleventh Amendment concerns do not erect an immunity 
for cases in federal court based on an alleged 
unconstitutional impairment of contract by a state when 
the state is one of the contracting parties. 114 U.S. at 286. 
It would be anomalous not to extend the reasoning in the 
Todd court used in citing Poindexter for the constitutional 
prohibition on impairment of contracts to a claim under 
the Fourteenth Amendment based on an unconstitutional 
deprivation of contractural [sic] rights, when the state is 
one of the contracting parties. To do otherwise would 
dictate contrary results for identical contract suits based 
on different parts of the Constitution. Accordingly, I shall 
not dismiss the State of Nebraska, the Department of 
Labor, and the Joint Merit System as defendants, as I do 
not believe they possess sovereign immunity in this court 
on these claims. 
Smith v. Hanlon, supra, slip op. at 12. 

Although the members of this court have the greatest respect 
for the learned Judge Urbom, the fact remains that it is this 
court which is the final arbiter in matters of Nebraska law. This 
court must, therefore, make its own analysis and reach its own 
conclusion with respect to the question presented. Beal v. 
Missouri Pacific R. Co., 312 U.S. 45, 61S. Ct. 418, 85 L. Ed. 
577 (1941); Neal v. School Dist. of York, 205 Neb. 558, 288 
N.W.2d 725 (1980). 

This court finds it cannot agree with Chief Judge Urbom’s 
analysis of Todd v. Board of Educational Lands and Funds, 154 
Neb. 606, 48 N.W.2d 706 (1951). 

It is noted, first of all, that Todd was not interpreting a 
legislative enactment concerning whether the state could be 
sued; that issue was not present. Rather, Jodd was concerned 
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with whether a legislative enactment could be applied so as to 
hinder or impair a preexisting contract. Thus, this court’s 
observations about the application of constitutional contract 
principles to the state must be read in that context. See Yoder v. 
Nu-Enamel Corporation, 140 Neb. 585, 300 N.W. 840 (1941). 

Todd was brought in the district court for the county in which 
the state’s capital is located to determine the plaintiffs’ rights 
with respect to a school land lease obtained from the Board of 
Educational Lands and Funds. Such an action is permitted by 
§ 24-319(5), both as it existed then and as it exists now. Section 
24-324 (Reissue 1948) provided then, as it does today, that the 
state may be sued in the district court of the county where the 
capital is located in matters of contract. 

The Yodd discussion of an individual’s constitutional rights 
with respect to contracts and the limitations on the state to 
impair those rights is aimed at pointing out the reasons that the 
legislation at issue therein could not be applied retroactively. As 
noted earlier in our discussion concerning the applicable federal 
principles, it does not follow from a state’s consent to be sued in 
its own courts that it has waived its immunity to be sued in 
federal court. Wiseman y. Keller, 218 Neb. 717, 358 N.W.2d 
768 (1984). ; 

Neither does the Todd discussion of a citizen’s federal 
constitutional rights in any sense imply a waiver of the state’s 
immunity from suit in the federal courts. State courts, after all, 
have as great a constitutional obligation to uphold and protect 
the federal Constitution and law as do the federal courts. See 
Hathorn v. Lovorn, 457 U.S. 255, 102S. Ct. 2421, 72 L. Ed. 2d 
824 (1982), reh’g denied 458 U.S. 1131, 103 S. Ct. 15, 73 L. Ed. 
2d 1401. See, also, State v. Jones, 209 Neb. 296, 307 N.W.2d 
126 (1981). It was that obligation, among others, which Todd 
fulfilled. 

There is nothing in 7odd which holds that any enactment of 
the Nebraska Legislature contains an unequivocal expression of 
the state’s consent to waive its sovereign immunity from suit in 
the federal courts pursuant to a contract. Accordingly, we 
answer the second question in the negative. 

JUDGMENT ENTERED. 
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LAVERNE J. BISH AND JEROME J. MILDER, DOING BUSINESS AS 
C & F COMPANY, APPELLEES, V. MAUREEN FLETCHER ETAL., 
APPELLANTS. 
366 N.W.2d 778 


Filed May 3, 1985. No. 84-897. 


1. Tax Sale: Redemption: Time. The time for redeeming property from a tax sale 
under the provisions of Neb. Rev. Stat. § 77-1837 (Reissue 1981) expires after 3 
years plus 90 days from the date of the original sale. 

2. Foreclosure: Liens: Tax Sale: Redemption: Time. Under Neb. Rev. Stat. 
§ 77-1902 (Reissue 1981), a petition for the foreclosure of a tax lien must be 
brought within 90 days after the expiration of the time for redemption from the 
tax sale upon which the tax sale certificate or tax deed is based, as provided for in 
Neb. Rev. Stat. § 77-1837 (Reissue 1981). 


Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Affirmed. 


Ronald Rosenberg and Stanley Gushard of Rosenberg Law 
Offices, for appellants. 


Rex R. Schultze of Perry, Perry, Witthoff, Guthery, Haase & 
Gessford, P.C., for appellees. 


KrivosHaA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CURIAM. 

Defendants have appealed from an order of the district court 
which sustained plaintiffs’ motion for summary judgment and 
entered a decree of foreclosure of a county treasurer’s 
certificate of tax sale. Although the defendants specify three 
assignments of error, the entire issue is whether the action for 
foreclosure was brought within the time limits prescribed by 
statute. We affirm. 

Both parties filed motions for summary judgment. The facts 
are not in dispute, as reflected by the briefs of both parties. Lot 
6, Block 5, Williams Subdivision, Lincoln, Lancaster County, 
Nebraska, had been owned by the defendants’ decedent and 
was purchased by the county of Lancaster for delinquent taxes. 
A certificate of purchase was issued. Neb. Rev. Stat. § 77-1809 
(Reissue 1981). 

Thereafter, and on November 4, 1982, the certificate was 
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assigned to the plaintiffs, who also paid all of the subsequent 
taxes and special assessments up to and including the date of the 
assignment. Neb. Rev. Stat. § 77-1822 (Reissue 1981). The 
certificate matured and the plaintiffs were entitled to apply for 
a tax deed on August 23, 1983. Neb. Rev. Stat. § 77-1837 
(Reissue 1981). 

Rather than demanding a deed, the plaintiffs filed a petition 
in the district court on February 3, 1984, to foreclose the lien of 
their tax certificate. Neb. Rev. Stat. § 77-1902 (Reissue 1981). 
That section provides in part that “such action shall only be 
brought within ninety days after the expiration of the time for 
redemption from the tax sale upon which the tax sale certificate 
or tax deed is based.” 

Defendants cite the following from § 77-1837: “[A]t any 
time within ninety days after the expiration of three years from 
the date of sale of any real estate for taxes . . . if the same shall 
not have been redeemed, the county treasurer, on request... 
shall execute and deliver to the purchaser . . . a deed of 
conveyance... .” 

From that section defendants reason that the time for 
redemption therefore expires after 3 years from the date of sale, 
and according to § 77-1902 the foreclosure action must be 
brought within 90 days of that date, or, in this case, November 
21, 1983; the action was not brought until February 3, 1984, 
and under the provisions of Neb. Rev. Stat. § 77-1856 (Reissue 
1981), the tax sale certificate was no longer a valid lien. We do 
not agree. 

The definition of the term “time for redemption” may be 
deduced from Neb. Rev. Stat. § 77-1824 (Reissue 1981): “The 
owner or occupant of any land sold for taxes .. . may redeem 
the same at any time before the delivery of tax deed by the 
county treasurer ....” (Emphasis supplied.) 

In Mack v. Luebben, 215 Neb. 832, 836, 341 N.W.2d 335, 
338 (1983), we said: “The evidence shows that Sohn redeemed 
the property before the tax deed was delivered to Mack... . 
Proof of such redemption defeats any title conveyed by the tax 
deed.” 

Defendants overlook pertinent language from the very 
statutory provision they cite, § 77-1837. That section provides 
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in part that the county treasurer, on request of the holder of the 
certificate, shall deliver a deed of conveyance “at any time 
within ninety days after the expiration of three years from the 
date of sale. . . if the same shall not have been redeemed.” 
(Emphasis supplied.) 

We read that section as plainly stating that a holder of a tax 
certificate may request a deed at any time after 3 years from the 
date of sale and up until 90 days thereafter, and because 
§ 77-1824 allows the owner to redeem at any time before 
delivery of a tax deed, it would be possible for the period of 
redemption to cover at least 3 years and 90 days. The time for 
redemption would finally expire in this case on November 21, 
1983. The action to foreclose had to be brought within 90 days 
of that date, which it was. 

Defendants also argue that plaintiffs did not comply with the 
notice provisions of Neb. Rev. Stat. § 77-1831 (Reissue 1981). 
That section requires a purchaser of a tax certificate, before 
being entitled to a deed, to serve notice of the intended 
application for such deed at least 3 months before doing so. 

The defendants overlook the fact that there are two separate 
and distinct methods for the handling of delinquent taxes: i.e., 
the treasurer’s deed method provided for in Neb. Rev. Stat. 
§§ 77-1801 to 77-1863 (Reissue 1981), and the sheriff’s deed 
. following a traditional foreclosure, as stated in Neb. Rev. Stat. 
§§ 77-1901 to 77-1941 (Reissue 1981). Brown v. Glebe, 213 
Neb. 318, 328 N.W.2d 786 (1983). Plaintiffs chose the latter 
method and were not required to comply with the notice 
provisions of § 77-1831. 

The judgment of the district court was correct, and it is 
affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLANT, V. BARBARA PETERSON, 
APPELLEE. 
366 N.W.2d 780 


Filed May 3, 1985. No. 85-070. 


Appeal from the District Court for York County: BRYCE 
BarTu, Judge. Appeal dismissed. 


Charles W. Campbell and Vincent Valentino, York Deputy 
City Attorneys, for appellant. 


Kent Jacobs of Blevens, Blevens & Jacobs, for appellee. 


HASTINGS, J. 

The State has appealed, pursuant to the provisions of Neb. 
Rev. Stat. § 29-824 (Cum. Supp. 1984), from an order of the 
Honorable Bryce Bartu, a judge of the district court for York 
County. That order suppressed “[a]ll evidence seized or secured 
by the officers while in the defendant’s home [February 25, 
1984], including the seizure of the defendant . . . as the product 
of an illegal search and seizure.” 

Initially, the county court had overruled defendant’s motion 
to suppress. Trial was then had on the complaint, which was for 
violation of a York city ordinance prohibiting driving while 
intoxicated, and resulted in a finding of guilty. On appeal to the 
district court the suppression order was entered, and the cause 
was reversed and remanded for a new trial. 

At the outset the court is faced with a procedural problem 
which at first was thought to be inconsequential. Barbara 
Peterson, the defendant, filed a motion to dismiss the appeal 
because it was prosecuted by Vincent Valentino as county 
attorney. She argues that the appeal was under Neb. Rev. Stat. 
§ 29-2315.01 (Cum. Supp. 1984), which provisions do not 
extend to city attorneys nor to prosecutions involving violations 
of city ordinances, and a county attorney has no authority to 
prosecute an appeal involving a city ordinance violation. State 
y. Linn, 192 Neb. 798, 224 N.W.2d 539 (1974). 

The State’s response, through Mr. Valentino who furnished 
no brief on this issue, is that this was in fact an application for 
review of an order of suppression under § 29-824. He further 
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states that he is both the county attorney for York County anda 
deputy city attorney of York and that he inadvertently signed 
the notice of appeal in his capacity as county attorney rather 
than as deputy city attorney. 

The first impulse of the court was to consider this as a mere 
technicality and irregularity and to disregard the objection. 
However, it now appears that this cannot be done. Section 
29-824 provides in substance that the State has the right to 
appeal any order suppressing evidence upon application of the 
Attorney General, or of the county attorney or prosecuting 
officer with the consent of the Attorney General. “Prosecuting 
officer” is not defined. However, Neb. Rev. Stat. § 29-116 
(Cum. Supp. 1984), in similar language, gives the State the right 
to appeal from an order suppressing statements upon 
application of the Attorney General, or of the county attorney 
or prosecuting officer with the consent of the Attorney 
General. 

Neb. Rev. Stat. § 29-104 (Reissue 1979) defines the term 
prosecuting attorney as any county attorney, and “shall also 
mean any city attorney or assistant city attorney in a city of the 
metropolitan class when such attorney is prosecuting any 
violation designated as a misdemeanor or traffic infraction.” 
(Emphasis supplied.) 

In order to take advantage of the appeal provisions of 
§ 29-824, the officer prosecuting such appeal must be either a 
county attorney or a city attorney of a city of the metropolitan 
class. 

This court therefore lacks jurisdiction of this purported 
appeal, and the same is ordered dismissed. 

APPEAL DISMISSED. 
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VIDEO CONSULTANTS OF NEBRASKA, INC., A NEBRASKA 
CORPORATION, APPELLEE, V. PAUL L. DOUGLAS, ATTORNEY 
GENERAL, STATE OF NEBRASKA, AND DONALD KNOWLES, COUNTY 
ATTORNEY, COUNTY OF DOUGLAS, NEBRASKA, APPELLANTS, IGT 
NEBRASKA, INC., A NEBRASKA CORPORATION, AND CITY OF 
BELLEVUE, NEBRASKA, A MUNICIPAL CORPORATION, 
INTERVENORS-APPELLEES. 

367 N.W.2d 697 


Filed May 10, 1985. No. 84-092. 


1. Gaming: Lotteries. Under Neb. Rev. Stat. § 28-1101(6) (Supp. 1983), a lottery is 
a game of chance in which the winner is determined by mere luck, not by skill, 
and contains the elements of consideration, a prize, and chance. 

2. Statutes. Generally, statutory language will be given its plain and ordinary 
meaning, and a statute is open to construction only if it is ambiguous. 

. It is not within the province of a court to read a meaning into a statute 
that is not warranted by the legislative language; neither is it within the province 
of a court to read anything plain, direct, and unambiguous out of a statute. 

4. Gaming: Lotteries. An essential element of a lottery is awarding a prize by 
chance, but the exact method adopted for application of chance to the 
distribution of a prize is immaterial. 


Appeal from the District Court for Douglas County: 
THEODORE L. CARLSON, Judge. Affirmed. 


Paul L. Douglas, Attorney General, and Mel Kammerlohr, 
and Donald L. Knowles, Douglas County Attorney, for 
appellants. 


Warren S. Zweiback and Richard A. DeWitt of Zweiback, 
Kasher, Flaherty & DeWitt, RC., for appellee. 


William R. Johnson of Kennedy, Holland, DeLacy & 
Svoboda, for intervenor-appellee IGT Nebraska. 


John E. Rice, for intervenor-appellee city of Bellevue. 


KRIVOSHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CuRIAM. 

Raised in this case is the question whether an electronic 
gaming machine, such as a video computer, is a form of lottery 
permitted under statutes enacted by the Nebraska Legislature in 
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1983 relative to gambling. At the outset we note that the 
Legislature, in 1984, amended the statute defining “lottery” 
and specified devices which do not qualify as a “lottery.” The 
1984 amendment states: “Lottery shall not include any 
gambling scheme which uses any mechanical gaming device, 
computer gaming device, electronic gaming device, or video 
gaming device which has the capability of awarding monetary 
prizes, free games redeemable for monetary prizes, or tickets or 
stubs redeemable for monetary prizes.” Neb. Rev. Stat. 
§ 28-1101(6) (Cum. Supp. 1984). 

Nevertheless, because activities have likely occurred 
involving the 1983 statutes, and liabilities, civil or criminal, may 
be unresolved due to the uncertainty concerning the legality of 
activities under the questioned statutes, we are compelled to 
dispose of the question raised. 

Video Consultants of Nebraska, Inc., and IGT Nebraska, 
Inc., supply video lottery equipment, consultation, and services 
to nonprofit organizations and political subdivisions 
authorized to operate lotteries. See Neb. Rev. Stat. §§ 28-1115 
to 28-1116.01 (Supp. 1983). The city of Bellevue (Bellevue) is a 
municipal corporation whose electors have authorized that city 
to operate a lottery. See § 28-1116. Defendants in this case are 
the Attorney General of the State of Nebraska and the Douglas 
County attorney (hereinafter called the “State”), who are 
charged with enforcing the Nebraska laws prohibiting 
gambling. 

Video Consultants and IGT entered contracts with Bellevue 
to provide video lottery equipment, consultation, and services 
in conducting a lottery. In a November 7, 1983, letter to the 
mayor of Bellevue, the Attorney General stated that the video 
lottery conducted by Bellevue violated Nebraska’s gambling 
laws, and directed Bellevue to cease operation of its video 
lottery. According to the Attorney General’s letter, failure to 
remove the video lottery would result in proceedings 
commenced by the State for an injunction prohibiting 
Bellevue’s further operation of a video lottery. 

Video Consultants filed a petition in the district court for 
Douglas County, seeking a permanent injunction to prevent the 
State from interfering with operation of video lotteries in 
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Bellevue and asking the district court to declare video lotteries 
permissible under Nebraska law. IGT and Bellevue filed 
petitions to intervene and requested relief substantially similar 
to that requested by Video Consultants. 
For the purpose of trial the State stipulated with Video 
Consultants and IGT regarding a video lottery. 
Video Consultants and the State stipulated: 
The video lottery equipment . . . consists of 
computer-based video machines which are activated by a 
participant inserting one or more coins. The machine is 
equipped with an eighty-number pad from which the 
participant may select from one to ten numbers. Upon 
selection of his numbers, the participant activates the 
machine which selects, purely at random, twenty (20) 
numbers from the total base of eighty (80) numbers. The 
participant’s winnings, if any, are determined by matching 
the numbers selected by the participant with the random 
numbers selected by the machine. 

... Each machine is equipped with a computer-driven 
ticket printer which has the capability of printing whatever 
information is desired. The machine is capable of printing 
a ticket at the start of each play which reflects the numbers 
selected by the participant, and another ticket at the 
conclusion of each play which reflects the winning 
numbers selected by the machine at random together with 
the amount which the participant has won, if any. 
However, for convenience and in order to eliminate the use 
of excessive paper, the machines, as presently provided by 
Plaintiff to Sponsors, are programmed to allow a 
participant to accumulate credits on the machine and, 
upon activation by the participant at the termination of 
the participant’s use of the machine, to print a single ticket 
which states the cumulative amount which the participant 
has won. Each ticket issued in the lottery conducted by 
Sponsors has the name of the Sponsor clearly printed on 
each ticket, each ticket bears a number, which numbers are 
in sequence and each Sponsor keeps a record of all 
locations where its tickets are issued. Tickets are 
redeemable for the amount of the prizes awarded by the 
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Sponsor, Plaintiff or authorized agents. As presently 
provided by Plaintiff to Sponsors, tickets issued by the 
machines reflect the amount of winnings and are required 
to be presented in order for the participant to receive a 
prize, but the tickets do not have a functional role in 
determining whether a participant wins or the amount of 
the winnings. 
IGT and the State stipulated: 

The video lottery equipment . . . consists of 
computer-based video machines described as follows: 

(a) Each location consists of one or more lottery game 
terminals connected to an agent terminal. . . . Individuals 
play the game terminals and can accumulate their 
winnings on the video meter. If the player leaves without 
having accumulated any winnings, no losing ticket is 
printed. However, if the play [sic] accumulates winnings 
and desires to “cash out,” he presses the button on his 
game terminal labeled “collect winnings.” This causes his 
lottery game terminal to inform the agent terminal which, 
in turn, causes a winning ticket to be printed by the game 
terminal. On this ticket is printed a random validation 
code assigned by the agent terminal, and a copy of the 
ticket is simultaneously printed on the agent terminal. The 
player then takes his ticket to the agent for validation and 
payment. 

(b) Daily a central site system dials up each agent 
terminal to obtain a summary data for that day’s play at 
that location. This data is stored for report distribution 
and subsequent processing. 

(c) The IGT video lottery game uses color graphics, 
animation, on-screen instructions and sound effects to 
instruct and inform players. The audio-visual components 
instruct and inform players. The audio-visual components 
add greatly to the realism, player involvement and 
enjoyment of video lottery games. . . . Players will interact 
with the game through use of a light pen and push buttons. 

(d) The game is activated by the insertion of a coin 
(presently .25¢) but the amount may be changed by owner 
option. 
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(e) The game’s random program does not involve any 
player skill, and will, on average, return approximately 85 
percent of the dollar amount played in the form of various 
size prizes... . 

On January 16, 1984, the district court held the challenged 
video lotteries of Video Consultants, IGT, and Bellevue were. 
“lawful and legal conduct of a lottery under the provisions of 
Neb. Rev. Stat. Sec. 28-1115, 28-1116 and 28-1116.01 (Supp. 
1983).” 

A series of interrelated gambling statutes applicable to the 
issue in this case are set forth in pertinent part: 

(5) Gambling device shall mean any device, machine, 
paraphernalia, writing, paper, instrument, article, or 
equipment that is used or usable for engaging in gambling, 
whether that activity consists of gambling between 
persons or gambling by a person involving the playing of a 
machine. Bingo supplies and equipment as defined in 
section 9-129, pickle cards as defined in section 9-140.01, 
pickle card units as defined in section 9-140.05, and 
tickets, cards, and other items used in the playing phases 
of schemes defined in sections 28-1113 to 28-1116.01, are 
not gambling devices within this definition; 

(6) Lottery shall mean a gambling scheme in which (a) 
the players pay or agree to pay something of value for 
chances, represented and differentiated by numbers or by 
combinations of numbers or by some other medium, one 
or more of which chances are to be designated the winning 
ones, (b) the winning chances are to be determined by a 
drawing or by some other method based on an element of 
chance, and (c) the holders of the winning chances are to 
receive something of value. 

§ 28-1101 (Supp. 1983). 

Any county, city, or village may establish and conduct 
lotteries when the proceeds of such lotteries are used for 
community betterment purposes and the awarding of 
prizes to participants. 

§ 28-1116. 
Each county, city, or village conducting a lottery shall have 
its name clearly printed on each lottery ticket used in such 
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lottery. No such ticket shall be sold unless such name is so 
printed thereon. Each county, city, or village conducting a 
lottery shall keep a record of all locations where its lottery 
tickets are sold. All tickets shall bear a number, which 
numbers shall be in sequence. 

§ 28-1116.01. 

In CONtact, Inc. v. State, 212 Neb. 584, 324 N.W.2d 804 
(1982), this court held that a lottery is a game of chance in which 
the winner is determined by mere luck, not by skill, and 
acknowledged the three elements prescribed by statute for a 
lottery—consideration, a prize, and chance. See § 28-1101(6). 

On appeal the State concedes that the activity produced by 
the video gaming device is a lottery, but presents two arguments 
to advance the contention that the video and’ computerized 
activity is illegal. First, the State contends a video or electronic 
machine is a gambling device, because the machine does not 
‘qualify for the statutory exemption describing nongambling 
devices in § 28-1101(5). Second, sale of a ticket used in the 
“playing phase” of a lottery is indispensable to a statutorily 
permissible lottery, but the ticket involved in the present case is 
actually a receipt for or evidence of winning a lottery. 
Therefore, in the absence of a purchased ticket as a basis for the 
element of “chance” essential to a lottery, there is no lottery 
authorized by statute. 

The real question before us is one of statutory construction. 

In CONtact, Inc. v. State, supra, we held that sale of pickle 
cards by a nonprofit organization was a permissible lottery and 
stated: “Generally, statutory language will be given its plain and 
ordinary meaning and a statute is open to construction only if it 
is ambiguous.” Jd. at 587, 324 N.W.2d at 806. 

The State contends that the exemptive phrase “other items,” 
as used in § 28-1101(5), refers to objects having the essential 
characteristics of tickets or cards used for a lottery, or which are 
associated with tickets and cards as paraphernalia used to 
conduct or participate in a lottery, for example, a tumbler or 
box where tickets are mixed before selection through chance. 

Obviously, video and electronic machines are being used in 
production of a lottery. In its regulation of gambling, had the 
Legislature intended to exclude a machine, especially an 
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electronic or video gaming device, as an object proscribed in a 
permissible lottery, such exclusion was not an impossible 
statutory feat. Yet, the Legislature employed unrestrictive, 
generic terms in describing the means to conduct a permissible 
lottery so that any article or any method was available in the 
“playing phase” of a legal lottery. This court cannot now insert 
into the statute an exclusion or restriction which the Legislature 
might have included when enacting § 28-1101(5) and (6) in 
1983. We cannot assume that the Legislature intended to 
exclude electronic gaming devices from “other items used in the 
playing phases” ofa lottery authorized by statute. As expressed 
in State ex rel. Douglas v. Herrington, 206 Neb. 516, 523, 294 
N.W.2d 330, 334 (1980): 
The lack of clarity cannot be corrected by administrative 
or judicial construction. It is not within the province of a 
court to read a meaning into a statute that is not warranted 
by the legislative language; neither is it within the province 
of a court to read anything plain, direct, and 
unambiguous out of a statute. 
See, also, Wendt v. Cavalier Ins. Corp., 197 Neb. 622, 250 
N.W.2d 243 (1977). We conclude that the electronic gaming 
devices involved in this case are not “gambling devices” as such 
phrase and description are used in § 28-1101(5). 

Regarding the State’s contention that a ticket or card must be 
included as an indispensable part of a lottery, in CONtact, Inc. 
v. State, supra, we cited and quoted with approval the language 
of Forte v. United States, 83 F.2d 612, 615 (D.C. Cir. 1936): 
“One of the essential elements of a lottery is the awarding of a 
prize by chance, but the exact method adopted for the 
application of chance to the distribution of prizes is 
immaterial.” This court cannot rewrite § 28-1101(5) and (6)(b), 
as well as § 28-1116, to the effect that “winning chances are to 
be determined by drawing a purchased ticket as the only basis 
for the element of chance.” Purchase of a ticket is not the only 
means of participating in a lottery otherwise permissible under 
Nebraska’s gambling statutes. 

AFFIRMED. 
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MELANIE HINZMAN, APPELLANT, V. RICHMAN GORDMAN STORES, 
INc., A NEBRASKA CORPORATION, APPELLEE. 
367 N.W.2d 131 


Filed May 10, 1985. No. 84-114. 


1. Equal Opportunity Commission: Appeal and Error. Upon appeal to the district 
court from an order of the Nebraska Equal Opportunity Commission, the 
review is shy trial de novo upon the record. 

. On appeal of review by the district court of an order of the 

Nebraska Equal Opportunity Commission, this court will not disturb the district 

court’s findings if they are supported by substantial evidence. 


Appeal from the District Court for Lancaster County: 
DOonaALD E. Enbacotr, Judge. Affirmed. 


Tom F. Wilson of Rosenberg & Taute, for appellant. 


James C, Zalewski and Mark M. Schorr of Alaniz, Bruckner 
& Sykes, for appellee. 


KrivosHa, C.J., WHITE, and GRANT, JJ., and BRODKEY, J., 
Retired, and WoLE, D.J. 


WoL_e, D.J. 

This is an appeal from an order of the district court for 
Lancaster County, Nebraska, reversing, vacating, and setting 
aside the final order of the Nebraska Equal Opportunity 
Commission. 

Appellant, Melanie Hinzman, commenced employment for 
the appellee on March 28, 1979, as a security officer or loss 
prevention officer. Her duties were the detection of and 
apprehension of shoplifters and employee surveillance. At the 
time of her initial employment, she was single. On August 2, 
1980, she was married. Sometime prior to October 1980, she 
advised her supervisor that she thought she might be pregnant. 
This was confirmed by her physician, and her physician gave 
her written authority to continue her employment during 
pregnancy. The appellant was terminated as an employee on 
January 8, 1981, resulting in the appellant’s filing a complaint 
with the Nebraska Equal Opportunity Commission alleging sex 
discrimination. 

Hearing was held before a hearing examiner on December 9, 
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1982. The hearing examiner filed his recommended order and 
decision with the Nebraska Equal Opportunity Commission on 
April 18, 1983, finding that the appellant had “satisfactorily 
proved” that the reasons for her termination were in fact 
pretextual for terminating her employment with the appellee 
solely on the grounds of her pregnancy and that such conduct 
on the part of the employer was intentional. The hearing 
examiner recommended an order and finding by the Nebraska 
Equal Opportunity Commission that the appellant recover 
from the employer wages in the amount of $19,256.24, less $35 
interim earnings. 

On June 10, 1983, after reviewing the recommended order 
and decision of the hearing examiner, the Nebraska Equal 
Opportunity Commission issued a final order accepting in total 
the recommended order and decision of the hearing examiner, 
and issued said recommended order as the final order of the 
commission. 

Appeal from that final order to the district court for 
Lancaster County resulted in an order of that court dated 
January 10, 1984, reversing, vacating, and setting aside the 
order and judgment of the Nebraska Equal Opportunity 
Commission. 

A review of the evidence presented to the hearing examiner 
discloses that the employer based its termination of the 
appellant upon her violation of published policies or 
procedures and instructions of her supervisors. The evidence 
strongly supports a finding that the three-step process 
requiring, first, an oral warning, followed by a separate written 
warning, followed by a termination, was adhered to by the 
employer. Appellant received oral warning on October 27, 
1980, for being in the office doing paperwork when she had 
been instructed to be on the floor for surveillance. She received - 
a written warning on December 15, 1980, for leaving $30,000 
worth of jewelry unattended on top of a desk. The termination 
on January 8, 1981, was based on her continuing failure to 
punch out on the timeclock for lunch break, despite several 
prior reminders. The violations are not disputed by the 
appellant, but the appellant suggests that her treatment by the 
employer and the attitude toward her after pregnancy was 
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different than prior to her pregnancy. The evidence does not 
support those theories, nor does it give any support to the 
charge raised by the appellant that she was harassed by her 
supervisors or fellow employees. 

The appellant, in her brief to this court, raises as her sole 
assignment of error “The Court erred in determining that the 
findings of the Nebraska Equal Opportunity Commission were 
not supported by a preponderance of the evidence.” 

The appellant is mistaken as to the standard of review of 
decisions of the Nebraska Equal Opportunity Commission. 
Neb. Rev. Stat. § 48-1120 (Reissue 1984) relates to an appeal by 
a party to the district court from an order of the commission, 
and reads in part as follows: 

(3) The evidence presented before the commission as 
reported by its official stenographer and reduced to 
writing, shall be duly certified to by the stenographer and 
the chairperson of the commission as the true bill of 
exceptions, which, together with the pleadings and filings 
duly certified in the case under the seal of the commission, 
shall constitute the complete record and the evidence upon 
which the case shall be presented to the district court. The 
determination of the case by the district court shall extend 
to all questions of law and fact presented by the entire 
record before it. The commission’s orders shall not be 
vacated, modified, or set aside unless: (a) Such order is 
prohibited by the provisions of sections 48-1101 to 
48-1125, or in violation of constitutional rights, or 
otherwise contrary to law; or (b) The findings of the 
commission in support of such order are unreasonable or 
arbitrary or are not supported by a preponderance of the 
evidence. 

This court has previously determined that the standard of 
review by the district court is by trial de novo upon the record. 
Zalkins Peerless Co. v. Nebraska Equal Opp. Comm., 217 
Neb. 289, 348 N.W.2d 846 (1984); Snygg v. City of Scottsbluff 
Police Dept., 201 Neb. 16, 266 N.W.2d 76 (1978). 

Similarly, this court has previously determined that on 
appeal of review by the district court of an order of the 
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Nebraska Equal Opportunity Commission, this court will not 
disturb the district court’s findings if they are supported by 
substantial evidence. Zalkins Peerless Co. v. Nebraska Equal 
Opp. Comm., supra; Snygg v. City of Scottsbluff Police Dept., 
supra. 

From the record we find that there is substantial evidence in 
support of the findings and order of the district court. The 
appellant had not met her burden to prove by a preponderance 
of the evidence that the reasons for termination as articulated 
by the employer were pretextual in nature. The record does not 
support a finding that the employer engaged in discriminatory 
practices against the appellant or subjected her to disparate 
treatment for any reason relating to her sex, her pregnancy, or 
her decision not to take voluntary maternity leave. 

Simply stated, the fact of her pregnancy does not suspend the 
appellant from usual nondiscriminatory employment policies 
and procedures. 

The order of the district court is affirmed. 

AFFIRMED. 


Lica H. ELSE, APPELLEE, V. DELMER L. ELSE, APPELLANT. 
367 N.W.2d 701 


Filed May 10, 1985. No. 84-173. 


1. Divorce: Legistature: Constitutional Law. Nonexistent at common law, divorce 
is a matter within the exclusive and supreme province of the Legislature, subject 
to limitations imposed by the Constitutions, state and federal. 

2. Divorce: Jurisdiction: Alimony: Statutes. Jurisdiction of the court in matters 
relating to divorce and alimony is given by the statute, and every power exercised 
by the court with reference thereto must look for its source in the statute, or it 
does not exist. 

3. Divorce: Alimony. In a system of “no fault” divorce, spousal misconduct alone 
or fault by itself does not determine whether a spouse is entitled to alimony. 

4. Divorce: Alimony: Modification of Decree. Cohabitation, together with a 
showing that such arrangement improved a former spouse’s overall financial 
condition, might warrant a modification of alimony. 
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Appeal from the District Court for Phelps County: WILLIAM 
G. CAMBRIDGE, Judge. Affirmed as modified. 


Andrew J. McMullen, for appellant. 
John E. Dier, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


SHANAHAN, J. 

Delmer L. Else appeals the decree of dissolution entered in 
the district court for Phelps County regarding his marriage with 
Lila H. Else. We affirm the district court’s decree as modified. 

After a trial the district court entered its decree containing a 
finding that the marriage of Lila and Delmer Else was 
irretrievably broken and provisions for a division of property 
and alimony. 

The decree required Lila to pay Delmer alimony of $50,000 
in annual installments of $5,000 for 10 years, “subject however, 
to the limiation [sic] that the said alimony shall terminate on the 
death of either the petitioner or the respondent, upon the 
remarriage of the respondent, or upon the co-habitation of the 
respondent with a women [sic] other than the petitioner out of 
wedlock.” 

Delmer complains that the division of property and the 
amount of alimony are incorrect. Additionally, Delmer 
contends the district court was incorrect in decreeing that 
alimony payable to Delmer would terminate upon Delmer’s 
cohabitation with a woman other than Lila but unmarried to 
such other woman. 

Although Delmer complains about the division of property 
and amount of alimony ordered by the district court, there is no 
bill of exceptions. Consequently, we review the record to 
determine whether the pleadings support the judgment entered 
by the trial court. See Lum v. Mattley, 208 Neb. 789, 305 
N.W.2d 878 (1981). 

The question of law presented is actually one of statutory 
construction, whether Nebraska statutes concerning 
dissolution of marriage authorize a court to insert into a decree 
a condition for termination of alimony upon the recipient’s 
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cohabiting with one of the opposite sex to whom the alimony 
recipient is not married. 

Nonexistent at common law, divorce is a matter within the 
exclusive and supreme province of the Legislature, subject to 
limitations imposed by the Constitutions, state and federal. 
See, Larsen v. Erickson, 222 Minn. 363, 24 N.W.2d 711 (1946); 
Moran v. Moran, 173 So. 2d. 916 (Miss. 1965); Young v. Young, 
207 Ark. 36, 178 S.W.2d 994 (1944); The People ex rel. Doty v. 
Connell, 9 Ill. 2d 390, 137 N.E.2d 849 (1956). In O'Neill v. 
O’Neill, 164 Neb. 674, 678-79, 83 N.W.2d 92, 95 (1957), this 
court stated: ‘[T]he legislative authority of the state has full 
control over the: mode, manner, time and place of the 
proceedings for divorce and generally of the procedure in 
actions for divorce.” 

In order to ascertain the intent of the Nebraska Legislature 
regarding alimony in terms of the question raised in this appeal, 
we must place current statutes in their historical perspective. 
Before the present statutes, Nebraska’s divorce laws specified 
grounds which included adultery, physical incompetence, 
imprisonment for 3 years or life, willful abandonment, habitual 
drunkenness, incurable insanity, and extreme cruelty. See Neb. 
Rev. Stat. §§ 42-301 and 42-302 (Reissue 1968). Further, except 
in the case of an adulterous wife, a court was empowered to 
order alimony as suitable support of a wife. See Neb. Rev. Stat. 
§ 42-318 (Reissue 1968). 

In 1972 the Nebraska Legislature made sweeping and 
fundamental changes in statutes governing divorce. In order to 
reduce guilt and conflict as incidents of divorce, as well as 
minimize bitterness resulting from attempts to place blame for 
an unsuccessful marriage with either husband or wife, the 
Nebraska Legislature enacted legislation eliminating the entire 
conceptual structure of fault as a requisite for a divorce. Under 
the new law adopted in 1972, a spouse is no longer required to 
make specific complaint about the other spouse’s misconduct; 
instead, the allegation that a marriage is “irretrievably broken” 
is the sole allegation necessary for dissolution of a marriage. 
See Neb. Rev. Stat. § 42-353 (Reissue 1984). To dissolve a 
marriage a court need only find that a marriage is “irretrievably 
broken.” See Neb. Rev. Stat. § 42-361 (Reissue 1984). In this 
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manner a divorce is granted to both husband and wife without 
any finding or allocation of fault on the part of either party. 

The law revised in 1972 also provided: 

When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to the 
other and division of property as may be reasonable, 
having regard for the circumstances of the parties, 
duration of the marriage, a history of the contributions to 
the marriage by each party, including contributions to the 
care and education of the children, and interruption of 
personal careers or educational opportunities, and the 
ability of the supported party to engage in gainful 
employment without interfering with the interests of any 
minor children in the custody of such party. . . . [O]rders 
for alimony may be modified or revoked for good cause 
shown... . Except as otherwise agreed by the parties in 
writing or by order of the court, alimony orders shall 
terminate upon the death of either party or the remarriage 
of the recipient. 

. . . The purpose of alimony is to provide for the 
continued maintenance or support of one party by the 
other when the relative economic circumstances and the 
other criteria enumerated in this section make it 
appropriate. 

(Emphasis supplied.) Neb. Rev. Stat. § 42-365 (Reissue 1984). 

“ « “Jurisdiction of the court in matters relating to divorce 
and alimony is given by the statute, and every power exercised 
by the court with reference thereto must look for its source in 
the statute, or it does not exist.”... ” Detter v. Erpelding, 176 
Neb. 600, 614, 126 N.W.2d 827, 834 (1964); Sosso v. Sosso, 196 
Neb. 242, 242 N.W.2d 621 (1976). 

When enacting § 42-365 in 1972, the Legislature had ample 
opportunity to retain misconduct of a spouse or former spouse 
as a factor to be considered in determining whether to allow or 
continue alimony. However, misconduct as a bar to alimony, 
before or after divorce, was not retained by the Legislature. 
Rather, receipt of alimony depends on “economic 
circumstances” described in the statute adopted in 1972. 

Alimony is not awarded as a reward to the receiving 
spouse or as punishment of the spouse against whom it is 
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charged. It is an effort, insofar as is reasonably possible, 
to rectify the frequent economic imbalance in the earning 
power and standard of living of the divorced husband and 
wife. Its continuation is not dependent on the good 
conduct of either spouse. 
Drummond v. Drummond, 267 Ark. 449, 453, 590 S.W.2d 658, 
661 (1979). The Legislature has dictated that financial issues 
between the parties, such as alimony, shall be disposed on the 
basis of economic needs of a spouse or former spouse. Were 
§ 42-365 to be interpreted in such a manner that misconduct by 
itself was determinative of spousal support, such interpretation 
would reinsert fault as a factor or criterion regarding alimony, 
in derogation of the clearly indicated legislative intent to the 
contrary. In asystem of “no fault” divorce, spousal misconduct 
alone or fault by itself does not determine whether a spouse is 
entitled to alimony. See, Chapman v. Chapman, 498 S.W.2d 
134 (Ky. 1973); Dixon v. Dixon, 107 Wis. 2d 492, 319 N.W.2d 
846 (1982); In re Marriage of Williams, 199 N.W.2d 339 (Iowa 
1972); Vann and Vann, 24 Or. App. 31, 544 P.2d 175 (1976); 
Boyd v. Boyd, 421 A.2d 1356 (Me. 1980). 

However, cohabitation, together with a showing that such 
arrangement improved a former spouse’s overall financial 
condition, might warrant a modification of alimony. Roth v. 
Roth, 218 Neb. 417, 355 N.W.2d 516 (1984). 

We note that legislatures of some states have enacted statutes 
which make cohabitation in and of itself a bar to a former 
spouse’s continued receipt of alimony. See, Ala. Code § 30-2-55 
(repl. 1983) (“living openly or cohabiting with a member of the 
opposite sex”); Cal. Civ. Code § 4801.5 (West 1983) 
(“cohabiting with a person of the opposite sex”); Conn. Gen. 
Stat. Ann. § 46b-86 (West Supp. 1984) (cohabitation); Ga. 
Code Ann. § 19-6-19 (1982) (voluntary cohabitation 
continuously and openly in a “meretricious relationship with a 
person of the opposite sex”’). 

“Public policy concerning divorce and its incidents is a 
matter for the Legislature, not the courts, to decide.” Weber v. 
Weber, 200 Neb. 659, 664, 265 N.W.2d 436, 440 (1978). 
“ ‘Divorce and its incidents are matters of public concern over 
which the Legislature has authority. What policies to adopt 
concerning its regulation are for it to decide and are not for the 
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courts.... ” Detter v. Erpelding, supra at 614, 126 N.W.2d at 
834. 

Unquestionably, the matter of divorce is a legislative 
prerogative. The Legislature is the appropriate forum for 
resolution of questions concerning public policy. With respect 
to questions about a statute, our role is limited to interpretation 
and application of statutes, irrespective of our personal 
agreement or disagreement with a particular legislative 
enactment, so long as a questioned statute does not violate a 
constitutional requirement. Whether a court considers 
particular legislation as wise or unwise is irrelevant to the 
judicial task of construing or applying a statute. Our role 
involving legislation is akin to that of another brigade, “. . . not 
to make reply . . . not to reason why.” However, we hope for a 
fate better than that which befell the other brigade. 

The condition for termination of alimony upon Delmer’s 
cohabitation, as ordered by the district court, is incorrect and is 
deleted from the judgment entered by the district court. With 
such modification the judgment of the district court is 
affirmed. 

AFFIRMED AS MODIFIED. 

KrivosHa, C.J., concurs in the result. 


ANDREA YORK, APPELLANT, V. LESLIE YORK, JR., APPELLEE. 
367 N.W.2d 133 


Filed May 10, 1985. No. 84-236. 


1. Divorce: Due Process: Jurisdiction. As a general rule, it is not inconsistent with 
due process to allow a court in personam jurisdiction over a nonresident party to 
a domestic relations action when the forum state was the place of last marital 
domicile, assuming the wording of the so-called long arm statute is broad 
enough to embrace such action. 

2. Divorce: Jurisdiction. The establishment of a marital relationship in this state 
from which a nonresident has left is sufficient minimum contact with this state 
under the provisions of Neb. Rev. Stat. § 25-536 (Cum. Supp. 1984) to permit a 
court of this state to exercise in personam jurisdiction over the nonresident in an 
action to dissolve that marriage. 
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Appeal from the District Court for Scotts Bluff County: 
ALFRED J. Kortum, Judge. Reversed and remanded for further 
proceedings. 


Kevin Ruser, for appellant. 
No appearance for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GrRANgT, JJ. 


HASTINGS, J. 

This is an appeal from a holding by the district court that it 
had not acquired personal jurisdiction of respondent in a 
marriage dissolution case under the provisions of Neb. Rev. 
Stat. § 25-536 (Cum. Supp. 1984). We reverse and remand. 

Petitioner, a resident of Scotts Bluff County for 38 years, 
brought this action for dissolution of marriage against her 
husband, the respondent. At the time this action was filed in 
October of 1983, respondent was, and since December of 1982 
had been, absent from the state. He was served personally with 
summons in Fruitland, Idaho. Respondent neither answered 
nor appeared in any of the proceedings. 

According to the testimony of the petitioner, she and the 
respondent were married in Nebraska in November of 1965 and 
lived together in Nebraska until he left in 1982. Five children, 
ranging in age from 4 to 19 years, were born of that marriage. 
The parties own a house located in Melbeta, Nebraska, which is 
worth $15,000, or approximately what is owed on it. There is no 
evidence that respondent has been making any payments on the 
house or for the support of his family. 

Section 25-536 provides in part: “A court may exercise 
personal jurisdiction over a person: . . . (2) Who has any other 
contact with or maintains any other relation to this state to 
afford a basis for the exercise of personal jurisdiction consistent 
with the Constitution of the United States.” 

The narrow question presented is whether § 25-536 provides 
for in personam jurisdiction over a presently nonresident party 
to a marriage dissolution action when Nebraska was the last 
place of marital domicile and the former spouse and all children 
still reside in Nebraska. 
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It is quite apparent from the language of the section, “to 
afford a basis for the exercise of personal jurisdiction consistent 
with the Constitution of the United States,” that it was the 
intention of the Legislature to provide for the broadest 
allowable jurisdiction over nonresidents. 
The relevant restriction on a state’s power to obtain in 
personam jurisdiction is twofold: (1) That the defendant be 
given adequate notice; and (2) That the defendant be subject to 
the personal jurisdiction of the court. World-Wide Volkswagen 
Corp. v. Woodson, 444 U.S. 286, 100 S. Ct. 559, 62 L. Ed. 2d 
490 (1980). 
In the present case there is no question of adequate notice, as 
the defendant was personally served at his place of employment 
in Idaho. The remaining question is whether the defendant 
maintained sufficient “minimum contacts” with the State of 
Nebraska so as to subject himself to the jurisdiction of its 
courts. See Internat. Shoe Co. v. Washington, 326 U.S. 310, 66 
S. Ct. 154, 90 L. Ed. 95 (1945). 
In World-Wide Volkswagen, supra, the U.S. Supreme Court 
divided the concept of minimum contact into two 
distinguishable functions: “It protects the defendant against 
the burdens of litigating in a distant or inconvenient forum. 
And it acts to ensure that the States, through their courts, do 
not reach out beyond the limits imposed on them by their status 
as coequal sovereigns in a federal system.” Jd. at 292. Ina more 
recent case, Insurance Corp. v. Compagnie des Bauxites, 456 
U.S. 694, 102 S. Ct. 2099, 72 L. Ed. 2d 492 (1982), the Court 
relaxed its reliance on the federalism argument and stated: 
The restriction on state sovereign power described in 
World-Wide Volkswagen Corp., however, must be seen as 
ultimately a function of the individual liberty interest 
preserved by the Due Process Clause. That Clause is the 
only source of the personal jurisdiction requirement and 
the Clause itself makes no mention of federalism 
concerns. 

Id. at 703 n.10. 

As aresult, the focus is on the defendant and whether it is fair 
to require him to litigate in a state that is not his residence. 
“Thus the test for personal jurisdiction requires that ‘the 
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maintenance of the suit .. . not offend “traditional notions of 
fair play and substantial justice.” ’ ’ Insurance Corp., supra at 
702-03, quoting Internat. Shoe, supra. 

A number of jurisdictions have decided this issue. The 
majority have found that it is consistent with due process to 
allow a court in personam jurisdiction over a nonresident party 
to a divorce action when the forum state was the place of last 
marital domicile. See, Plucker v. Plucker, 338 N.W.2d 842 
(S.D. 1983); Varney v. Varney, 222 Kan. 700, 567 P.2d 876 
(1977); Bunker v. Bunker, 261 Ark. 851, 552 S.W.2d 641 (1977); 
Crofton v. Crofton, 106 Misc. 2d 546, 434 N.Y.S.2d 116 (1980); 
Ex parte Brislawn, 443 So. 2d 32 (Ala. 1983); Robinson v. 
Robinson, 56 N.C. App. 737, 289 S.E.2d 612 (1982). See, also, 
R. Casad, Jurisdiction in Civil Actions | 9.02[4][a] (1983). 

The U.S. Supreme Court made it clear in Kulko v. California 
Superior Court, 436 U.S. 84, 98 S. Ct. 1690, 56 L. Ed. 2d 132 
(1978), that the mere presence of one party in a state along with 
the children of the parties is not enough to obtain in personam 
jurisdiction over the nonresident party. 

“The unilateral activity of those who claim some 
relationship with a nonresident defendant cannot satisfy 
the requirement of contact with the forum State. . . . [I]t is 
essential in each case that there be some act by which the 
defendant purposefully avails [him]self of the privilege of 
conducting activities within the forum State... .” 

Id, at 93-94, quoting Hanson v. Denckla, 357 U.S. 235, 78 S. 
Ct. 1228, 2 L. Ed. 2d 1283 (1958). 

In Kulko, New York was the marital residence of the parties. 
It had been such for some 13 years. The parties separated and 
the wife moved to California. The children remained with the 
father in New York until some 2 to 4 years later, when the 
children voluntarily moved to California. The wife maintained 
an action in California relating to divorce proceedings. The 
California courts rejected the husband’s objection to 
jurisdiction. In reversing, in addition to the language earlier 
quoted, the U.S. Supreme Court made the following interesting 
comment: 

Finally, basic considerations of fairness point decisively 
in favor of appellant’s [husband’s] State of domicile as the 
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proper forum for adjudication of this case, whatever the 
merits of appellee’s underlying claim. It is appellant who 
has remained in the State of the marital domicile, whereas 
it is appellee who has moved across the continent. 

Id. at 97. 

In the instant case there is no unilateral, arbitrary action by 
the plaintiff. Rather, it is the unilateral action of the defendant, 
by moving to another state and leaving behind his five children 
and his wife of 17 years, that causes the problem. The parties 
resided together as husband and wife for 17 years in the State of 
Nebraska. That would seem to be a privilege of which Mr. York 
availed himself and, as determined by most jurisdictions, is 
substantial enough to be a minimum contact with the state once 
he has departed. 

The court did acquire in personam jurisdiction of the 
respondent, and the cause is reversed and remanded to the 
district court for further proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


First FEDERAL SAVINGS AND LOAN ASSOCIATION OF LINCOLN, A 
UNITED STATES CORPORATION, APPELLANT, V. CAL-NEB LAND 
Co., A PARTNERSHIP, ET AL., APPELLEES. 

367 N.W.2d 136 


Filed May 10, 1985. Nos. 84-248, 84-285. 


Foreclosure: Taxes: Words and Phrases. The phrase “costs of management” includes 
all expenses necessary to perpetuate the actual commercial use of real estate, 
including the payment of real estate taxes. 

Appeal from the District Court for Box Butte County: 

RoBERT R. Moran, Judge. Reversed and remanded with 

directions. 


R. Kent Radke of Badami & Radke, for appellant. 
Wright & Sorensen, for appellees. 
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KRIVOSHA, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
and GRANT, JJ. 


BOSLAUGH, J. 

This appeal arises out of an action by the plaintiff-appellant, 
First Federal Savings and Loan Association of Lincoln (First 
Federal), to foreclose its mortgage on property of the 
defendant-appellee Cal-Neb Land Co. (Cal-Neb). 

On April 21, 1980, Cal-Neb mortgaged property in Box 
Butte County, Nebraska, to First Federal for $390,000. The 
mortgage, insofar as is relevant here, provided in paragraph 20, 
entitled “Assignment of Rents; Appointment of Receiver; 
Lender in Possession”: 

Upon acceleration under paragraph 18 hereof or 
abandonment of the Property, Lender, in person, by agent 
or by judicially appointed receiver shall be entitled to enter 
upon, take possession of and manage the Property and to 
collect the rents of the Property, including those past due. 
All rents collected by Lender or the receiver shall be 
applied first to payment of the costs of management of the 
Property and collection of rents, including, but not 
limited to, receiver’s fees, premiums on receiver’s bonds 
and reasonable attorney’s fees, and then to the sums 
secured by this Mortgage Lender and the receiver shall be 
liable to account only for those rents actually received. 

(Emphasis supplied.) 

After Cal-Neb became in default, First Federal commenced 
the foreclosure proceedings. First Federal filed an application 
for receiver stating, inter alia, “that it is necessary that a 
receiver be appointed... to collect the rents, issues and profits 
therefrom, and to apply the same upon unpaid taxes and upon 
said mortgage indebtedness, as set forth in the assignment of 
rents embodied in the mortgage... 2” On May 19, 1983, the 
trial court appointed a receiver. Although the order was silent as _ 
to the payment of taxes, the receiver was required “[t]o pay all 
normal recurring monthly bills, including, but not limited to 
utilities and other obligations that would be the normal 
landlord’s obligation.” 

On October 24, 1983, the district court found that there was 
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due and owing First Federal upon the mortgage $436,918.27 
with interest thereon at the rate of $147.96 per day from 
October 1, 1983, and $83 advanced by First Federal for 
abstracting expenses and its costs. The property was ordered 
sold to satisfy the lien. The decree further provided that the 
“[dJefendants are entitled to credit for the amounts collected by 
the receiver appointed in these proceedings which amount less 
approved expenses of the receiver and the receiver’s fees, shall 
be determined at the time of confirmation of sale herein... .” 

The property was sold at the sheriff’s sale on January 4, 
1984, to First Federal for $450,000. First Federal filed a motion 
to confirm the sale on January 19, 1984. Among the allegations 
therein First Federal stated that “the sale herein should be 
confirmed subject to adjustments for the amounts held by the 
receiver.” An accounting filed by the receiver at the same time 
disclosed that there was in his possession $20,372.55 after the 
collection of rents and profits on the property, less expenses not 
including the payment of taxes. On February 10, 1984, the sale 
was confirmed. 

On February 21, 1984, First Federal filed a motion for a new 
trial on the basis that the funds held by the receiver should be 
applied to pay the delinquent real estate taxes. This motion was 
overruled. On March 16, 1984, First Federal filed a motion for 
an order authorizing the receiver to pay the real estate taxes. 
The motion was also overruled. First Federal then appealed 
from each of these orders. 

The separate appeals have been consolidated in this court, 
and the sole issue is whether the excess funds in the hands of the 
receiver shall be used to pay the delinquent real estate taxes. 

An action to foreclose a real estate mortgage is an action in 
equity which is reviewed de novo on appeal. Travelers 
Indemnity Co. v. Heim, 218 Neb. 326, 352 N.W.2d 921 (1984). 

The disposition of this appeal is controlled by our decision in 
Conservative Sav. & Loan Assn. v. Karp, 218 Neb. 217, 352 
N.W.2d 900 (1984). In Karp the lender brought an action to 
foreclose a deed of trust. The district court thereafter entered 
an order allowing the lender to take possession of the property 
and collect the rents from the property. The decree of 
foreclosure provided that the rents collected should be applied 
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to reduce the amounts due the lender. 

At the sheriff’s sale the property was bought by Arlo 
Hanson. When Hanson purchased the property, half of the 
taxes were unpaid and delinquent. Hanson paid the taxes and 
then intervened in the foreclosure proceedings to collect the 
taxes he had paid. We held that the lender was in the position of 
a mortgagee in possession of the premises as a receiver and, as 
such, had a contractual duty imposed by the deed of trust to 
apply the rents collected “first to payment of the costs of 
management of the Property... .” Jd. at 220, 352 N.W.2d at 
902. We further held that “the phrase ‘costs of management,’ as 
used in the deed of trust in this case, includes all expenses 
necessary to perpetuate the actual commercial use of real estate, 
including the payment of real estate taxes.” Jd. at 221, 352 
N.W.2d at 903. 

In this case the mortgage contained identical provisions. 
Specifically, the parties contracted that a judicially appointed 
receiver “shall be entitled to . . . collect the rents of the 
Property” and that all rents collected “shall be applied first to 
payment of the costs of management of the Property.” 
Pursuant to Karp, the rents collected by the receiver should 
have been applied to the payment of the delinquent real estate 
taxes. 

The judgment of the district court is reversed and the cause 
remanded with directions to enter a judgment in conformity 
with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 

HASTINGS, J., not participating. 
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Juby L.NEMEC, APPELLEE, V. RICHARD J. NEMEC, APPELLANT. 
367 N.W.2d 705 


Filed May 10, 1985. No. 84-390. 


1. Divorce: Child Support: Jurisdiction. Full and complete general jurisdiction 
over the entire marital relationship and all related matters, including child 
custody and support, is vested in the district court in which a petition for 
dissolution of a marriage is properly filed. 

2. Divorce: Modification of Decree. An application to modify the terms of a decree 
of divorce is not an independent proceeding. 

3. Judgments: Jurisdiction: Appeal and Error. A judgment is a matter of record, 
and can only be changed, set aside, or modified by the court by whose authority 
the record is made, or by the direction of a court of higher jurisdiction in 
proceedings to review the judgment. 

4. Divorce: Child Support: Jurisdiction: Venue. A court which has jurisdiction ina 
divorce action does not lose its continuing jurisdiction over child support 
matters when a support order in the action is transcribed and filed with the clerk 
of the district court in another county. 


Appeal from the District Court for Lancaster County: 
RosBeErtT R. Camp, Judge. Affirmed. 


James S. Watson of McHenry and Watson, for appellant. 
Tom Dawson of Landis & Dawson, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


BOSLAUGH, J. 

The marriage between the petitioner, Judy L. Nemec, and the 
respondent, Richard J. Nemec, was dissolved by the district 
court for Dodge County, Nebraska, on June 19, 1974. 
Sometime thereafter, both parties became residents of 
Lancaster County, Nebraska. The Dodge County decree was 
filed in the district court for Lancaster County on September 
13, 1983. 

On October 10, 1983, the respondent filed an application in 
the district court for Lancaster County for modification of the 
Dodge County decree. The district court for Lancaster County 
entered an order modifying the decree on March 29, 1984. That 
order was set aside on that court’s own motion on April 9, 1984. 
The record indicates that the trial court found that it was 
without jurisdiction. The respondent has appealed and 
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contends that the district court for Lancaster County erred in 
finding that it did not have jurisdiction to modify the Dodge 
County decree. The issue presented is whether the district court 
for Lancaster County has jurisdiction to modify the judgment 
in a dissolution proceeding which was commenced in Dodge 
County, Nebraska. 

Neb. Rev. Stat. § 42-351(1) (Reissue 1984) provides that in 

divorce actions 

the court shall have jurisdiction to inquire into such 
matters, make such investigations, and render such 
judgments and make such orders, both temporary and 
final, as are appropriate concerning the status of the 
marriage, the custody and support of minor children, the 
support of either party, the settlement of the property 
rights of the parties, and the award of costs and attorneys’ 
fees. 

Concerning issues related to an application to change 
physical custody of minor children, this court said in Nimmer v. 
Nimmer, 203 Neb. 503, 505, 279 N.W.2d 156, 158 (1979), “once 
the original decree was entered the court had continuing 
jurisdiction’ until all the children were of legal age or 
emancipated.” And in an even more recent consideration of the 
scope of § 42-351, this court stated: “It is clear that by this 
statute full and complete general jurisdiction over the entire 
marital relationship and all related matters, including child 
custody and support, is vested in the district court in which a 
petition for dissolution of a marriage is properly filed.” 
Robbins v. Robbins, ante p. 151, 154, 361 N.W.2d 519, 521 
(1985). 

An application to modify the terms of a decree of divorce is 
not an independent proceeding. Ruehle v. Ruehle, 161 Neb. 
691, 74 N.W.2d 689 (1956). As this court explained in Ruehle, 
such an application is simply a proceeding supplementary or 
auxiliary to an action in which certain matters theretofore 
determined are by the very terms of the statute subject to 
modification. 

The court below was correct in finding that it did not have 
jurisdiction to modify the Dodge County decree. That finding 
is supported by our decision in Rasmussen v. Rasmussen, 131 


NEMEC v. NEMEC 893 
Cite as 219 Neb. 891 


Neb. 724, 269 N.W. 818 (1936). That case involved the 
jurisdiction of the district court for Douglas County to vacate a 
decree of adoption rendered in the county court for Douglas 
County therein. This court stated: 
“A judgment is a matter of record, and can only be 
changed, set aside or modified by the court by whose 
authority the record is made, or by the direction of a court 
of higher jurisdiction in proceedings to review the 
judgment. If this were not so, chaos would result. . . .” 
Id. at 726, 269 N.W. at 819. 

The basic question raised in this case is the same as that 
considered by the North Dakota Supreme Court in Nygord v. 
Dietz, 332 N.W.2d 708 (N.D. 1983). There, the appellant 
argued that the district court of Grand Forks County did not 
have jurisdiction under a statute providing for enforcement of 
support orders to modify the child support payments ordered in 
a decree rendered by the district court of Cass County. Finding 
that the district court of Grand Forks County did in fact lack 
such jurisdiction, the court said: 

A court in this State which has jurisdiction to hear a 
divorce action continues to have jurisdiction over matters 
pertaining to the custody, care, and education of the 
children of the marriage and may vacate or modify any 
decree as is deemed appropriate in the best interests of the 
children. . . . However, a court which has jurisdiction in a 
divorce action does not lose its continuing jurisdiction 
over child-support matters when a support order in the 
action is transcribed and filed with the clerk of the district 
court in another county in accordance with Section 
14-08-07(2), N.D.C.C. 

. .. This section gives the district court of the county to 
which the support order is transcribed the authority to 
enforce the support order by issuing a citation for 
contempt of court against the person who has failed to 
make the payments. Sec. 14-08-07(1), N.D.C.C. It does 
not confer upon that court jurisdiction to modify or alter a 
support order previously issued by the district court of the 
county which granted the divorce and which has 
continuing jurisdiction over matters of child custody, care, 
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A distinction must be made between the jurisdiction to 
enforce a transcribed judgment and the jurisdiction to 
modify such a judgment. An order by one district judge 
cannot be circumvented by commencing a second action 
on the same facts in a different county. 

Id. at 709-10. 


Since both of the parties are now residents of Lancaster 


County, an application could be made to the district court for 
Dodge County, Nebraska, to transfer the action to the district 
court for Lancaster County, under the provisions of Neb. Rev. 
Stat. § 25-410 (Reissue 1979). 


The judgment of the district court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. ALAN L. LICHTI, APPELLANT. 


367 N.W.2d 138 
Filed May 10, 1985. No. 84-437. 


Drunk Driving: Appeal and Error. In drunk driving cases it is not the province of 
this court to resolve conflicts in the evidence, pass on the credibility of witnesses, 
determine the plausibility of explanations, or weigh the evidence. Such matters 
are for the trier of fact. The verdict must be sustained if, taking the view most 
favorable to the State, there is sufficient evidence to support it. 

Drunk Driving: Evidence: Proof. Either a law enforcement officer’s 
observations of defendant’s intoxicated behavior or the defendant’s poor 
performance on field sobriety tests constitutes sufficient evidence to sustain a 
conviction of driving while under the influence of alcoholic beverages. 
Criminal Law: Motor Vehicles: Police Officers and Sheriffs. One who drives in 
response to the lawful order of a law enforcement officer engages in privileged 
conduct and may not be punished for so doing. 


Appeal from the District Court for Buffalo County: 


DEWAYNE WOLF, Judge. Reversed and remanded with the 
direction to dismiss. 


Jeffrey H. Jacobsen, Buffalo County Public Defender, for 


appellant. 
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A. Eugene Crump, Deputy Attorney General, and Timothy 
E. Divis, for appellee. 


KrIvosHaA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

Defendant, Alan L. Lichti, was charged in the county court 
with second offense driving while under the influence of 
alcohol. He pled not guilty but was convicted following a bench 
trial. He was thereupon sentenced to jail for a period of 30 days, 
fined $500, had his driver’s license suspended for 1 year, and 
was assessed costs. The conviction and sentence were thereafter 
affirmed by the district court. Lichti assigns as error to the 
district court (1) the failure to find the evidence insufficient to 
support the conviction; (2) the failure to find he was legally 
justified in driving, since he was doing so at the behest of a law 
enforcement officer; and (3) the failure to find that the trial 
court erred in not advising him of his rights under Neb. Rev. 
Stat. § 39-669.07(3) (Reissue 1984). Although we find the 
evidence sufficient to support the finding that Lichti was 
driving while under the influence of alcohol, we agree with his 
contention that the conviction and sentence cannot stand, as his 
driving was, under the circumstances, privileged. In view of 
that determination we do not consider his third assignment of 
error. The cause is reversed and remanded with the direction 
that the charge be dismissed. 

In the early morning hours of July 27, 1983, Officer Larsen 
of the Kearney Police Department responded to a call reporting 
an unwanted person at the home of Lichti’s brother, located on 
East 47th Street. When Larsen arrived, he found Lichti 
standing beside his car, which was parked, possibly with the 
motor running, on the south side of 47th Street, facing west, 
near his brother’s residence. 

Larsen testified that he talked with Lichti for approximately 
3 to 4 minutes from a distance of 3 to 4 feet and, although he 
could recall no odor of alcohol, concluded that Lichti had been 
drinking because his speech was slurred and he did not always 
make sense, although not making sense did not appear to 
Larsen to be unusual for Lichti. 
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Larsen did not believe Lichti to be intoxicated to the point 
that his driving ability was impaired, and administered no field 
sobriety tests. Larsen testified on direct examination that he 
told Lichti he was not welcome at his brother’s house and 
“requested that he leave and go straight home.” On 
cross-examination Larsen answered affirmatively to the 
question “And you requested that he get into his car and drive 
home?” 

Lichti thereupon drove west of 47th Street to a cul-de-sac, 
turned around and went east to Avenue N, made a U-turn, 
drove past his brother’s house, and made another U-turn at 
Avenue L. At this point Officer Colling, who had been called as 
support for Larsen, stopped Lichti because he had seen Lichti 
drive over the street curb twice while traveling as described 
above. 

Colling testified that Lichti had slurred speech, swayed when 
he walked, had a flushed face, and had an odor of alcohol on 
his breath. Colling asked Lichti to perform a number of field 
sobriety tests. Lichti was asked to touch the tip of his nose with 
both his right and left index fingers, but instead touched the 
side or bottom of his nose. Next, Lichti was asked to take five 
steps forward, touching the heel of one foot to the toe of the 
other, then turn around and take six steps back in the same 
manner. Lichti had difficulty maintaining his balance with this 
test, staggering and stopping periodically to regain his balance. 
Lichti’s explanation at trial was that he was wearing cowboy 
boots at the time, which had pointed toes and slanted heels, 
causing him to do poorly on this particular test. 

Lichti was also asked to pick up some keys from the 
pavement while standing on one leg and raising the other. When 
he bent over to pick up the keys, he lost his balance, fell to the 
left, spun around, and was not able to complete the test. Colling 
then asked Lichti for his driver’s license and registration, but 
was handed some business cards instead. 

Colling testified that in his opinion Lichti was driving while 
under the influence of alcohol, and consequently undertook to 
arrest him. Lichti resisted Colling’s efforts to transport him to 
the sheriff’s office, but with the assistance of two other officers, 
the arrest was completed. 
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A corrections officer who observed Lichti after the arrest 
‘testified that in his opinion Lichti was intoxicated. 

Lichti testified that during a 4!/2-hour span on that evening, 
he had drunk four beers and a whiskey sour and had a six-pack 
of beer with him in the car. , 

As to the first assignment of error, Lichti contends that since 
the testimony of Larsen and Colling about his level of 
intoxication was not consistent, a reasonable doubt was raised 
about his guilt, and, therefore, there is insufficient evidence to 
sustain the conviction. This contention is without merit. 

It is well established that in determining the sufficiency of the 
evidence to sustain a conviction, it is not the province of this 
court to resolve conflicts in the evidence, pass on the credibility 
of witnesses, determine the plausibility of explanations, or 
weigh the evidence. Such matters are for the trier of fact. The 
verdict must be sustained if, taking the view most favorable to 
the State, there is sufficient evidence to support it. State v. 
Morse, 211 Neb. 448, 318 N.W.2d 893 (1982). 

Colling’s testimony supplies more than ample evidence to 
support the finding that Lichti was driving while under the 
influence of alcoholic liquor. Either a law enforcement officer’s 
observations of defendant’s intoxicated behavior or the 
defendant’s poor performance on field sobriety tests constitutes 
sufficient evidence to sustain a conviction of driving while 
under the influence of alcoholic beverages. State v. Green, 217 
Neb. 70, 348 N.W.2d 429 (1984); State v. Morse, supra; State v. 
Betts, 210 Neb. 348, 314 N.W.2d 257 (1982); State v. Hilker, 210 
Neb. 810, 317 N.W.2d 82 (1982). 

The fact that Larsen concluded Lichti was not so under the 
influence of alcohol as to have impaired driving ability does not 
alter the fact that the evidence supports a contrary conclusion. 
As such, Lichti’s first assignment of error must fail. 

Lichti next argues that his conviction cannot stand, since he 
was driving at the direction of a police officer. 

Neb. Rev. Stat. § 39-604(1) (Reissue 1984) provides: “Any 
person who knowingly fails or refuses to obey any lawful order 
of any law enforcement officer who is controlling or directing 
traffic shall be guilty of a traffic infraction.” 

We have said that “lawful” implies that the act in question is 
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“ ‘authorized, sanctioned, or at any rate not forbidden, by 
law.’ ” State v. Reeves, 199 Neb. 725, 728, 261 N.W.2d 110, 113 
(1978). 

To control is to dominate or rule. Webster’s Third New 
International Dictionary, Unabridged 496 (1968). It is to 
exercise restraining or directing influence over another. Black’s 
Law Dictionary 298 (Sth ed. 1979). 

State v. Brown, 107 Wis. 2d 44, 318 N.W.2d 370 (1982), 
presents a somewhat similar situation. Therein, Brown 
admitted that he had been traveling 72 miles per hour in a 
55-mile-an-hour zone. He testified, however, that he had been 
traveling in the right-hand lane at the speed limit when he 
noticed a vehicle behind him swerving in a violent manner and 
traveling at a high rate of speed, coming within 10 feet of the 
rear of Brown’s automobile. That vehicle then passed Brown’s 
automobile and reentered Brown’s traffic lane, slowing to a 
speed of approximately 15 to 25 miles an hour. When Brown 
attempted to pass the vehicle, it speeded up to match his speed 
and took a position in Brown’s “blind spot.” When Brown 
speeded up or slowed down, the vehicle matched Brown’s 
speeds so as to maintain its position. That pattern of behavior 
continued until the vehicle displayed flashing red lights and 
signaled Brown to pull over. The trial court refused to give 
Brown’s requested legal justification instruction. The 
Wisconsin Supreme Court reversed for a new trial, holding 
such an instruction should have been given. Although we do not 
accept all of that court’s reasoning in reaching its result, we are 
persuaded that there are instances where the conduct of a law 
enforcement officer may excuse violation of the statute which 
prohibits driving while intoxicated. See, also, People v. Jensen, 
37 Hl. App. 3d 1010, 347 N.E.2d 371 (1976). 

The Brown facts are certainly more egregious than those 
presented here. We find no suggestion in the record that Larsen 
intended to have Lichti drive while intoxicated. On the 
contrary, the record leads us to conclude that Larsen simply 
misapprehended the extent of Lichti’s intoxication. 
Nonetheless, irrespective of his intent, Larsen did command 
Lichti to drive. That command was a lawful order as 
contemplated by § 39-604(1). While it is true that to drive when 
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intoxicated is prohibited by law, the act of driving itself is not. 
Once Lichti was told to drive away, his choice was either to do as 
he was directed or to subject himself to the consequences of 
incurring a law enforcement officer’s displeasure. He was 
effectively under Larsen’s control. Under these circumstances 
we conclude Lichti’s driving was privileged conduct for which 
he cannot be punished. 

REVERSED AND REMANDED WITH 

THE DIRECTION TO DISMISS. 


NEIL R. SALMON, APPELLEE, V. SUSAN K. SALMON, APPELLANT. 
367 N.W.2d 142 


Filed May 10, 1985. No. 84-508. 


1. Property Division: Appeal and Error. The division of property in marriage 
dissolution cases is a matter which rests in the sound discretion of the trial judge. 
Although it is reviewed de novo on the record on appeal, the judgment will be 
affirmed in the absence of an abuse of discretion. 

2. Alimony. In determining whether alimony should be awarded, the ultimate 
criterion is one of reasonableness. 

3. Child Support. In determining the amount of child support to be awarded, the 
status, character, and situation of the parties and attendant circumstances must 
be considered. 

4. Alimony: Child Support: Property Division: Appeal and Error. Alimony, child 
support, and property settlement issues must be considered together to 
determine whether a court has abused its discretion. 


Appeal from the District Court for Hamilton County: 
Bryce BartTu, Judge. Affirmed as modified. 


Michael H. Powell of Powell & Powell, for appellant. 


Timothy J. Otto of Whitney, Newman, Mersch, Otto & 
Warren, for appellee. 


BOSLAUGH, SHANAHAN, and GRANT, JJ., and BRoDKEY, J., 
Retired, and CoLWELL, D.J., Retired. 


BOSLAUGH, J. 
This is an appeal in a proceeding for the dissolution of a 
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marriage. 
The petitioner, Neil R. Salmon, and the respondent, Susan 
K. Salmon, were married on February 12, 1972. They have two 
-children, Shad, age 10, and Annette, age 8. The parties 
separated in March of 1983. This action was commenced on 
May 19, 1983. 

The trial court dissolved the marriage and granted custody of 
the children to the respondent. She was awarded $125 per child 
per month for child support. 

The respondent was awarded the household goods in her 
possession, a 1977 Ford LTD, and the personal effects 
belonging to her and the children. The petitioner was awarded 
various farm implements and tools, including an IH tractor, the 
unsold property from the parties’ former bar, and his personal 
effects. The parties were ordered to pay the debts on the 
personal property awarded to them individually. Additionally, 
the respondent was ordered to pay the indebtedness to Visa, 
MasterCard, Kissel’s, J.C. Penney, and the First National Bank 
of Aurora (that is, home improvement loans totaling 
$4,334.24); whereas the petitioner was ordered to pay 
miscellaneous indebtedness remaining from the parties’ bar 
venture, totaling $982.58, and personal property taxes. No 
alimony was awarded, and the parties were ordered to pay their 
own attorney fees. 

The residence owned by the parties was awarded to the 
respondent, subject to a lien in favor of the petitioner in the 
amount of $15,000. 

The respondent has appealed and has assigned as error: (1) 
The finding that the residence was not a gift to the respondent 
from her parents; (2) The award of $15,000 to the petitioner; (3) 
The failure to award the respondent alimony; (4) The failure to 
award the respondent attorney fees; and (5) The inadequacy of 
the award of child support. 

Both parties were 37 years old at the time of the divorce. The 
petitioner has been a construction worker since October 31, 
1983, with a monthly take-home pay of $600. For 
approximately 2 years prior to that time, he managed a bar 
owned by the parties, which produced little or no profit. During 
this time, the respondent supported the family with her income 
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as a self-employed beautician. At the time of the hearing, her 
monthly take-home pay was approximately $750. 

In 1975 the parties purchased the respondent’s childhood 
home from her parents for $10,000. The contract provided for 
an $800 downpayment and monthly payments of $102.14 over 
the following 10 years. On July 22, 1983, the respondent’s 
parents notified the parties by letter that they were behind on 
their payments and demanded receipt of the same within 30 
days. The petitioner then borrowed $2,485 from the bank and 
paid the balance due on the home. 

Considering, first, the contention of the respondent that the 
home was a gift to her, we considered an analogous situation in 
Anstine y. Anstine, 214 Neb. 808, 336 N.W.2d 552 (1983). In 
Anstine the husband contended that his mother had intended to 
make a partial gift to him of certain real estate, and to that 
extent it should not be included in the marital estate. We held 
that the property should have been considered as a part of the 
marital estate. We said that any other finding “would be in 
direct conflict with the recorded legal title which conveyed the 
real estate to both parties jointly, and the parol evidence 
adduced was not of the type which is ‘clear, unequivocal, and 
convincing,’ to the extent that it would overcome the recitals in 
the deed.” Jd. at 812, 336 N.W.2d at 554. 

The respondent’s mother, Bertha Larson Davis, testified, 
“Well I thought that Susan and her children would always have 
a home and I just figured I was giving them a gift. I didn’t tell 
them I was giving them a gift, but I figured I was.” The 
petitioner testified that there was never any discussion that the 
residence was a gift. It is undisputed that a gift tax return was 
not filed in connection with the transaction; no gift was claimed 
or set forth on the transfer statement; no documentary evidence 
existed in support of any alleged gift; and the only evidence to 
support the claim of a gift consisted of the testimony of the 
respondent’s mother. This evidence was not so clear, 
unequivocal, and convincing as to overcome the recitals in the 
deed which conveyed the property to the parties as joint 
tenants. : 

The respondent next contends that it was error for the trial 
court to award the petitioner a lien for $15,000 on the property. 
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It is clear from the record that this award was intended to be a 
part of the division of the marital estate. At the hearing on the 
motion for a new trial, the trial court stated, “It’s simply a 
division of property that could not be divided in kind.” 

The respondent argues that it is “patently unfair” to require 
a payment of $15,000 to the petitioner, considering her income, 
because she would be forced to borrow the money. This would 
reduce her monthly income and her ability to maintain a home 
for herself and her children. 

The division of property in marriage dissolution cases is a 
matter which rests in the sound discretion of the trial judge. 
Although it is reviewed de novo on the record on appeal, the 
judgment will be affirmed in the absence of an abuse of 
discretion. Rockwood v. Rockwood, ante p. 21, 360 N.W.2d 
497 (1985). “ ‘There is no mathematical formula for dividing 
property when a marriage is dissolved. Such awards are to be 
determined by the facts in eachcase.... The ultimate test is one 
of reasonableness.’ (Emphasis supplied.)” Choat v. Choat, 218 
Neb. 875, 877, 359 N.W.2d 810, 812 (1984); Applegate v. 
Applegate, ante p. 532, 365 N.W.2d 394 (1985). 

Considering the respondent’s limited income and the fact 
that the only property of value in her possession is the home, it 
is unreasonable to assume that she could pay the petitioner 
$15,000 unless she borrowed it or sold the home. Either 
alternative would make it very difficult for her to provide the 
children with a home and the necessities of life. 

Under the circumstances in this case we think the award of 
$15,000 to the petitioner as a lien on the residence was an abuse 
of discretion. A more reasonable award would be one that 
would permit the petitioner to receive a fair property settlement 
but not unduly burden the respondent’s ability to care for the 
children. We conclude that the decree should be modified to 
award the petitioner $10,000; the same to be paid, without 
interest, in 10 years, or when the respondent remarries or sells 
the home, whichever occurs first. This modification will allow 
the respondent to maintain a home for the children during their 
minority but ensure that the petitioner receive some share in the 
property. 

So far as the other assignments of error are concerned, we 
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find the award of child support to be reasonable and the refusal 
to award alimony or attorney fees reasonable, under the facts 
and circumstances. 

As we stated in Lainson v. Lainson, ante p. 170, 174, 362 
N.W.2d 53, 56 (1985): 

“TI]n determining the amount of child support to be 
awarded, the status, character, and situation of the parties 
and attendant circumstances must be considered. The 
financial position of the husband as well as the estimated 
costs of support of the children must be taken into account 
... That statement should be broadened to include that 
the circumstances referred to should be consideration of 
the financial condition of the parent making the child 
support payments. 

The test of reasonableness applies in determining an award 
of attorney fees, Choat, supra, and in determining an award of 
alimony. As was quoted in Gleason v. Gleason, 218 Neb. 629, 
632-33, 357 N.W.2d 465, 467 (1984): 

In determining whether alimony should be awarded, in 
what amount, and over what period of time, the ultimate 
criteria under the statute as well as under the former 
decisions of this court is one of reasonableness. . . . 
{Citations omitted.] The determination of whether it is 
reasonable to award alimony and if so how much takes 
into consideration all the circumstances of the parties, as 
well as the duration of the marriage and the ability of the 
supported party to engage in gainful employment without 
interfering with the interests of any minor children of the 
parties in the supported party’s custody. 

None of these matters can be considered in isolation in 
determining whether the trial court abused its discretion. See, 
e.g., Van Cleave v. Van Cleave, 201 Neb. 211, 214, 266 N.W.2d 
900, 902 (1978) (“{A]limony, support, and property settlement 
issues must be considered together to determine whether acourt 
has abused its discretion. . . . The crucial question in this case is 
whether the respondent can reasonably be expected to pay all 
the amounts required.”). 

As we view the record, there is no reasonable basis at this 
time for an increase in the award of child support, an award of 
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alimony, or an award of attorney fees. The judgment is, 
therefore, in all other respects affirmed. 
AFFIRMED AS MODIFIED. 


IN REINTEREST OF R.H., T.H., AND J.H., CHILDREN UNDER 18 
YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. T. H., APPELLANT. 
367 N.W.2d 145 


Filed May 10, 1985. Nos. 84-557, 84-558. 


Parental Rights. An order terminating parental rights must be supported by clear and 
convincing evidence. 

Appeal from the Separate Juvenile Court of Douglas 
County. Affirmed. 


Lisa C. Lewis of Byrne, Rothery, Borchers & Lewis, P.C., for 
appellant. 


Donald L. Knowles, Douglas County Attorney, and Francis 
T. Belsky, for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


WHITE, J. 

This is an appeal from the separate juvenile court of Douglas 
County. The court ordered the parental rights of the mother of 
the children terminated. We review the matter de novo upon the 
record to determine if the order is supported by clear and 
convincing evidence. Jn re Interest of S.A.S., ante p. 500, 363 
N.W.2d 546 (1985). 

The evidence discloses that R.H., a male child born July 1, 
1977, T.H., a female child born December 9, 1980, and J.H., a 
male child born December 28, 1981, were born out of wedlock 
to the mother, T.H., and conceived through different fathers. 

R.H. came into the juvenile system when temporary custody 
was awarded to the Douglas County Department of Social 
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Services at a hearing on March 3, 1982, for protective reasons. 
At asubsequent hearing, evidence was adduced that R.H., then 
4 years of age, bore evidence of a severe beating at the hands of 
the mother’s live-in boyfriend. On May 24, 1982, R.H. was 
adjudged to be a neglected child. Neb. Rev. Stat. § 43-202(2)(c) 
(Reissue 1978). Subsequent dispositional hearings placed the 
child in foster care, and a rehabilitative order was entered 
directing the mother to correct the circumstances leading to the 
adjudication and to provide R.H. with a wholesome and 
suitable environment. 

T.H. and J.H. entered the juvenile system on October 5, 
1982, as a result of another temporary order for protective 
custody, resulting from the mother’s incarceration on a theft 
conviction. Subsequent adjudication of neglect followed, and 
T.H. and J.H. were placed in foster care. 

The familiar litany of review hearings, counseling, and 
failure to comply, even minimally, with court-ordered 
rehabilitation plans followed, resulting in the final termination 
of parental rights on May 30, 1984. At the time of the 
termination hearing, the mother was an inmate in the Nebraska 
Center for Women in York, serving aterm of I year for her third 
theft conviction, and was pregnant with her fourth child, father 
not revealed. 

To detail the utter failure of the mother to even remotely 
effect a minimum rehabilitation is an exercise in judicial 
frustration. On July 8 and November 5, 1982, the court ordered 
that the mother shall: 

a. Obtain adequate housing and furnishings to include 
at least a two bedroom and separate beds for each 
child; 

b. Undergo a drug evaluation as arranged by the Child 
Protective Service Worker to include a urinalysis 
screening complete the day of the next Court hearing 
at Equilibrium, and she shall obtain adequate 
treatment as indicated by the evaluation; 

Participate with the Visiting Nurses Association; 
Participate in a parenting program through ENSHA 
to include the in home parenting instruction; 

e. Obtain a source of legal income; 


ao 
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f. Participate in the financial program at Franklin 
Community Credit Union and allow them to become 
the protective payee of her checks and authorize them 
to pay her bills; 

g. Dissassociate [sic] herself from [M.J.B., her former 
live-in boyfriend]; 

h. Cooperate with the workers involved in this case and 
make herself available to meetings with the workers; 

i. Have reasonable rights of visitation as arranged by 
Douglas County Social Services; 

j. Notify the Court within 24 hours of a change in 
residence. 

The record discloses that the mother has had at least 16 
different places of residence in the last 2 years, excluding 
correctional facilities. At a number of these residences court 
services officers assigned to the case were not permitted inside 
the residence, and frequently new addresses were withheld from 
these workers. 

The mother successfully passed infrequent drug screenings, 
and court workers reported no indications that she was using 
drugs. However, she continued to live with persons using drugs 
on a continuing basis, in violation of the court’s order. As the 
Visiting Nurses Association was denied access to her residences, 
the services of this group were discontinued. The mother’s 
attendance at parenting classes was sporadic, and caseworkers 
found it difficult to assess her progress in the program due to 
infrequent contact. 

As far as obtaining a legal source of income, the mother 
worked less than a total of 2 months and had been fired from at 
least two of the four jobs she did temporarily hold. Although 
ordered to disassociate herself from M.J.B., her former live-in 
boyfriend, the mother continued to have contact with this man 
until shortly before her last arrest in the fall of 1983. The record 
further reveals that the mother did exercise her visitation rights 
approximately two-thirds of the allotted times. 

After over 2 years of social service, psychiatric and 
psychological counseling, CETA training, and home visits by 
the Visiting Nurses Association, the mother, pregnant, 
incarcerated, without a job and no promise of any, continuing 
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to associate with persons she was ordered not to associate with, 
now requests this court to grant yet another round of hearings 
while the children languish in foster care. 

The law is not unmindful of a mother’s love, of the crippling 
effects of a history of child abuse and alcoholic parents, and of 
the grinding effects of an inferior education and habitual 
poverty, but the law is also not so cruel that punishment for 
these apparently unchangeable conditions should be imposed 
on the children. If the only way to break the chain is 
termination, the law and this court will not flinch. The only 
hope for R.H., T.H., and J.H. is termination. 

The judgment is affirmed. 

AFFIRMED. 


DONALD D. GRAHAM, APPELLANT, V. RONALD E. WAGGENER 
ET AL., APPELLEES. 
367 N.W.2d 707 


Filed May 10, 1985. No. 84-635. 


1. Res Judicata: Causes of Action. The doctrine of res judicata applies when the 
same cause of action is sought to be litigated a second time. Whether the 
subsequent suit alleges the same cause of action as the prior suit is determined by 
whether the right sought to be vindicated rests upon the same operative facts. If 
so, the same cause of action has been alleged, even if different theories of 
recovery are relied upon. 

2. Res Judicata: Judgments: Causes of Action. Res judicata rests upon the 
principle that a final judgment on the merits by a court of competent jurisdiction 
is conclusive upon the parties in any later litigation involving the same cause of 
action. 

3. Res Judicata: Actions. While a party is entitled to an adjudication of his rights, a 
proliferation of actions in which the same issues are raised is not proper and will 
not be tolerated. 


Appeal from the District Court for Douglas County: 
DONALD J. HAMILTON, Judge. Affirmed. 


Monte Taylor of Taylor, Hornstein, Peters & Kluver, and J. 
Patrick Green, for appellant. 
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Lawrence I. Batt and Thomas P. Kenny of Batt & Brodkey, 
for appellees. 


KrivosHA, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


PER CuRIAM. 

Donald D. Graham, plaintiff-appellant, seeks to recover a 
contractual fee from certain investors, the defendants- 
appellees. The district court, finding that the issues 
raised by Graham’s petition had been fully litigated and decided 
both by the trial court and this court, sustained the investors’ 
motion for summary judgment, thereby dismissing Graham’s 
petition. Graham appeals, assigning as error, in summary, the 
trial court’s conclusion that he is precluded from maintaining 
this suit. We affirm and award the investors an attorney fee. 

In 1974 Graham organized an investment group whereby the 
individual investors combined their money to purchase a block 
of stock in Freezer Services, Inc. Graham undertook to act as 
agent for the investment group and to provide them a variety of 
services. The various investors signed a letter agreement which 
provided that Graham was to be paid a percentage of all future 
dividends paid to the group on the Freezer Services, Inc., stock, 
together with a percentage of each investor’s profit on his 
investment. 

In 1978 certain of the investors filed a lawsuit against 
Graham and named the nonplaintiff investors as defendants. 
That litigation ultimately found its way to this court as Beavers 
v. Graham, 209 Neb. 556, 308 N.W.2d 826 (1981) (Beavers I). 
The suit sought, among other things, the removal of Graham as 
the group’s agent, and an accounting. We adopted the trial 
court’s orders and thereby mandated the removal of Graham as 
the investment group’s agent, adjudicated the amount due him, 
and further decreed that he receive no future compensation. 
Graham’s motion for rehearing was denied by this court on 
September 16, 1981. 

After this court’s decision the investors found it necessary to 
obtain from the trial court an order requiring Graham to 
comply with the Beavers I mandate so as to prevent him from 
interfering with their voting rights. Graham’s appeal of that 
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order to this court resulted in its dismissal, without a published 
opinion, as frivolous. Beavers v. Graham, No. 81-861 (Feb. 2, 
1982). 

The investors then sold their stock in Freezer Services, Inc. 
Graham thereafter filed the present suit. Graham’s petition 
does not refer to the prior suits, but does mention that he “has 
thus far been paid [a sum] per investment unit in partial 
payment of” his fee, and seeks to credit the investors with that 
payment. 

Graham argues that neither the doctrine of res judicata nor 
that of collateral estoppel applies so as to preclude the 
maintenance of this present suit. The central thesis of his 
argument is that as he made no counterclaim for compensation 
in Beavers I, that issue has neither been fully litigated nor 
adjudicated. 

That thesis overlooks several important facts. The first is 
that Beavers I removed Graham as the investment group’s 
agent, thereby terminating his relationship with the investors. 
That event, coupled with the fact that Beavers I sought an 
accounting, necessarily means that the issue of compensation 
was addressed. As observed by Graham, there is authority 
which holds that as an accounting is by its very nature the 
setting off of credits and debits, affirmative relief may be 
granted a defendant whether he seeks it or not. Miller v. 
Joannes, 262 Wis. 425, 55 N.W.2d 375 (1952). Moreover, a 
review of the brief filed by Graham in Beavers I reveals that he 
did in fact address the issue of compensation. Graham’s sixth 
assignment of error read: “The court erred in ordering that the 
defendant shall not be entitled to receive future compensation 
for his services on behalf of the investment group.” Finally, and 
most importantly, Beavers J unambiguously denies Graham 
“any future compensation for services on behalf of the 
investment group... .” 209 Neb. at 558, 308 N. W.2d at 828. 

The doctrine of res judicata applies when the same cause of 
action is sought to be litigated a second time. Whether the 
subsequent suit alleges the same cause of action as the prior suit 
is determined by whether the right sought to be vindicated rests 
upon the same operative facts. If so, the same cause of action 
has been alleged, even if different theories of recovery are relied 
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upon. The doctrine rests upon the principle that a final 
judgment on the merits by a court of competent jurisdiction is 
conclusive upon the parties in any later litigation involving the 
same cause of action. Simpson v. City of North Platte, 215 
Neb. 351, 338 N.W.2d 450 (1983). 

The adjudication by this court in Beavers I was a final 
judgment on the merits by a court of competent jurisdiction, all 
the parties in the present action were parties in Beavers I, and 
the cause of action in the present action is the same as that in 
Beavers I. Ergo, the doctrine of res judicata bars the present 
action. 

Having so determined, it is unnecessary to consider whether 
the doctrine of collateral estoppel applies as well. 

As there exists no genuine issue of material fact and the 
investors are entitled to judgment as a matter of law, the trial 
court correctly dismissed Graham’s action by sustaining the 
investors’ motion for summary judgment. Yankton Prod. 
Credit Assn. v. Larsen, ante p. 610, 365 N.W.2d 430 (1985). 

We must now address the investors’ request for an attorney 
fee for the services of counsel in this court. 

The present suit was commenced in the district court on 
September 23, 1983. As of August 26, 1983, Neb. Rev. Stat. 
§ 25-824 (Cum. Supp. 1984) was amended to provide as 
follows: 

A pleading shall not ‘be used against a party in any 
criminal prosecution or action or proceeding for a penalty 
or forfeiture, as proof of a fact admitted or alleged in such 
pleading. Allegations or denials which are frivolous or 
made in bad faith shall subject the party or attorney 
pleading the same to the payment of such reasonable 
expenses, including reasonable attorney’s fees, to be taxed 
by the court, as may have been necessarily incurred by the 
other party by reason of such pleading. If a pleading is 
frivolous or made in bad faith, it may be stricken. The 
signature of a party or of an attorney on a pleading 
constitutes a certificate by him or her that he or she has 
read the pleading; that to the best of his or her knowledge, 
information, and belief there is good ground for the filing 
of the pleading; and that it is not interposed for delay. 
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The cleverly crafted, but nonetheless disingenuous, 
argument presented to us by Graham in this case does not 
conquer the overriding fact that he, and his attorneys, simply 
chose to ignore a fully binding adverse final judgment. While 
Graham was certainly entitled to an adjudication of his rights, a 
proliferation of actions in which the same issues are raised is not 
proper and will not be tolerated. Stones v. Plattsmouth Airport 
Authority, 193 Neb. 552, 228 N.W.2d 129 (1975). See, also, 
Cedars Corp. v: Sun Valley Development Co., 213 Neb. 622, 
330 N.W.2d 900 (1983). Such a tactic engenders disrespect for 
law and justice and unnecessarily adds to the caseload of an 
already overburdened judicial system. 

Accordingly, we award the investors the sum of $1,000 to 
apply toward the services of their attorneys in this court, and 
tax the same to Graham. But for the fact that the amendment to 
§ 25-824 permitting the assessment of reasonable expenses, 
including attorney fees, to attorneys is new, a portion of the 
attorney fee awarded to the investors would have been taxed to 
Graham’s attorneys. This provides due warning for the future. 

AFFIRMED. 


IN RE INTEREST OF S.S.L., A CHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V.R.L. ANDS.L., APPELLANTS. 
367 N.W.2d 710 


Filed May 10, 1985. No. 84-668. 


1. Juvenile Courts: Child Custody: Jurisdiction. Failure to immediately take 
reasonable measures, as provided by Neb. Rev. Stat. § 43-250 (Reissue 1984), to 
notify a parent that temporary custody has been taken of a juvenile pursuant to 
the provisions of Neb. Rev. Stat. § 43-248 (Reissue 1984) does not deprive the 
juvenile court of jurisdiction. 

2. Juvenile Courts: Pleadings: Jurisdiction. Failure to file a petition within 48 
hours, as provided by Neb. Rev. Stat. § 43-275 (Reissue 1984), after a juvenile 
has been taken into custody pursuant to Neb. Rev. Stat. § 43-248 (Reissue 1984) 
does not deprive the juvenile court of jurisdiction. 

3. Trial: Evidence: Presumptions: Appeal and Error. In a trial to the court the 
presumption is that the trial court considered only such evidence as is competent 
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and relevant, and the reviewing court will not reverse such a case because 
evidence was erroneously admitted, where there is other material, competent, 
and relevant evidence sufficient to sustain the judgment. 

4. Evidence: Appeal and Error. Where the review is de novo, evidence which 
should not have been admitted by the trial court will be disregarded by the 
reviewing court. 

Appeal from the District Court for Box Butte County: 
RoserT R. Moran, Judge. Affirmed. 


Laurice M. Margheim, for appellants. 


M. Roger Schneekloth, Box Butte Deputy County Attorney, 
for appellee. 


KrivosHa, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANT, JJ. 


CAPORALE, J. 

The county court, sitting as a juvenile court, placed 
temporary care and custody of S.S.L., a female child born on 
May 30, 1979, in and with the Nebraska Department of Social 
Services. The minor’s parents appealed to the district court, 
which affirmed the placement. On appeal to this court the 
parents assign a number of errors which may be summarized as 
claiming that (1) the county court failed to acquire jurisdiction 
and (2) there exists insufficient evidence that the minor’s status 
is such as to warrant the placement ordered. We find the 
assignments to be without merit and accordingly affirm. 

This case began with the father’s effort to remove the child 
from participation in the Head Start program because the child 
was becoming unmanageable. He suggested that if the child’s 
behavior did not change, he would have to either tie or lock up 
the child. Having observed bruises on the child’s face, a Head 
Start employee called the matter to the attention of the 
Department of Social Services. The mother admitted to the 
social worker that she was frustrated and nervous, could not 
control the child, had on more than one occasion struck the 
child hard enough to leave bruises, and feared that she might 
injure the child. 

On that same day an ex parte hearing was had before the 
county judge, at which the foregoing information was 
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presented. The judge then ordered the issuance of a “pickup 
order,” directing the sheriff to “deliver” the child to the custody 
of the “Department of Public Welfare.” 

The parents are correct in asserting that the statutes of this 
state do not provide for such a procedure. However, Neb. Rev. 
Stat. § 43-248 (Reissue 1984) empowers any peace officer to 
take temporary custody of a juvenile who, among other things, 
“is seriously endangered in his or her surroundings and 
immediate removal appears to be necessary for the juvenile’s 
protection .-. . .” Given the statements of the father, the 
admissions of the mother, and the presence of unexplained 
bruises, the sheriff would have had the authority under the 
foregoing statutory language to take and deliver the child to the 
Department of Social Services without intervention by the 
county judge. The fact that the county judge issued an order 
directing the sheriff to do what the sheriff could otherwise have 
done prejudiced the parents not at all. 

It was not until October 21, 1983, that a sketchy petition was 
filed in the county court, alleging that the child lacked proper 
parental care by reason of the fault or habits of the parents, and 
praying that the child be cared for according to law and the duty 
of the state. Although the sheriff received the summons on the 
very day the petition was filed, he, for reasons which the record 
does not explain, did not serve the parents until October 27. 

The parents again correctly assert that Neb. Rev. Stat. 
§ 43-250 (Reissue 1984) requires an officer who has taken 
temporary custody of a child to “immediately take reasonable 
measures to notify the juvenile’s parent .. . .” Further, the 
parents observe that under the provisions of Neb. Rev. Stat. 
§ 43-275 (Reissue 1984), a petition was to have been filed within 
48 hours after the child was taken into custody. 

The time limits imposed by §§ 43-250 and 43-275 obviously 
were not met. While we do not condone what appears to be the 
cavalier disregard of the procedural statutes of this state, we 
cannot conclude, in the absence of direct statutory language to 
the contrary, that the county court failed to acquire, or 
somehow lost, jurisdiction of the matter. See Cole v. M.L. 
Rawlings Ice Co., 139 Neb. 439, 297 N.W. 652 (1941), holding 
that the failure of the district court to conduct a hearing within 
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14 days after the filing of the bill of exceptions, as the statute 
provided, did not deprive the district court of jurisdiction to 
hear an appeal from the compensation court. 

We move on, therefore, to the remaining assignment of error, 
the sufficiency of the evidence. 

On December 20, 1983, an amended petition was filed, 
adding the allegations that the parents lacked the skills required 
to provide minimum nurturing and nutritional care and that 
they had physically abused the child between October 1 and 15, 
1983. An adjudication hearing was had on January 12, 1984, at 
which the parents were represented by counsel, and the child by 
a guardian ad litem. 

The evidence at that hearing established the events presented 
to the judge on October 14. The mother’s complaints to the 
social worker about the child’s behavior were that the child 
jumped on a bunk bed and knocked the texture off a ceiling. 

The foster mother, with whom the Department of Social 
Services had placed the child, testified that when first placed 
with her, the child was “real nervous” and would shake, pinch, 
and scratch herself. She noticed that “[i]f I would pick up 
something she would duck and like cover her face.” She related 
an incident when the child accidentally broke a ceramic turtle 
belonging to the foster mother: 

I was out of the room when it happened. She started 
screaming and crying and shaking — just went out of — 
I would say out of her head, but - - - 
Q- Kinda hysterical? 

A- Yes. A hysteric state of mind. I didn’t know what was 
going on, so I came in the room. My husband was 
frightened to death because he didn’t know how to 
handle the situation. I took her and just held her and 
talked to her. Finally she kinda got calmed down, but 
she was just so upset and things. 

The foster mother also testified that when the child first 
came to live with her family, the child used many vulgar or “cuss 
words” but that at the time of the hearing there was “hardly any 
of that kind of talk.” The foster mother reported that she had 
observed a change in the child’s behavior since living with her 
family; the child was much calmer. “Like if you go to comb her 
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hair she don’t duck now and frightened of you.” The child was 
also getting along well with the foster mother’s child. 

The Head Start employee testified she noted bruises on 
several different occasions prior to the time the child was placed 
in the department’s custody, but noticed only one after that 
time, which came from a bicycle fall. 

It was also established that the child had been temporarily 
removed from her parents’ home on an occasion prior to 
October 14, 1983, because of burns on the child’s arms. 

At a later dispositional hearing the court ordered the child 
committed to the custody of the Department of Social Services. 
The department was ordered to file a report within 30 days 
detailing a plan of care and services for the child and another 
report within 60 days detailing a plan for the parents, aimed at 
enabling them to recover custody of the child. The court also 
ordered visitations to continue 2 hours every other week, and 
set a date for a review of the case. 

Neb. Rev. Stat. § 43-284 (Reissue 1984) provides that when a 
child is adjudged to fall within Neb. Rev. Stat. § 43-247(3) 
(Reissue 1984), the court may, among other options, commit 
the child to the “care and custody of the Department of Social 
Services.” § 43-284(5). The question, then, is whether the 
evidence establishes that the child falls within § 43-247(3)(a), as 
alleged by the State. That statute provides in pertinent part that 
the juvenile court shall have jurisdiction over a juvenile “who — 
lacks proper parental care by reason of the fault or habits of his 
or her parent, guardian, or custodian; . . . or who is ina 
situation or engages in an occupation dangerous to life or limb 
or injurious to the health or morals of such juvenile... .” 

In arguing that the evidence is insufficient, the parents first 
complain that the social worker should not have been allowed 
to testify about the child’s prior temporary removal from the 
parents’ care. 

In re Interest of Hollenbeck, 212 Neb. 253, 322 N.W.2d 635 
(1982), disposes of this argument adversely to the parents. 
Therein, the appellant claimed that the trial court had erred in 
admitting evidence of a prior pattern of behavior at the 
adjudication hearing which led to the termination of her 
parental rights. We stated: 


916 219 NEBRASKA REPORTS 


As to considering evidence of past patterns of behavior 
in making the adjudication, Neb. Rev. Stat. 
§ 43-206.03(2) (Reissue 1978) states: “The adjudication 
portion of hearings shall be conducted by the judge 
without a jury, applying the customary rules of evidence in 
use in trials without a jury.” Section 27-404 is a part of the 
“customary rules of evidence,” and thus it was not error 
for the trial court to receive such evidence at the 
adjudication hearing. . . . In this case, evidence of patterns 
of behavior were clearly relevant to the allegations against 
the appellant with reference to her notice of the father’s 
actions. The assignment is without merit. 

Id. at 261-62, 322 N.W.2d at 640. 

Although the juvenile code has been renumbered in our 
statutes and modified in part, the provisions cited in 
Hollenbeck remain essentially the same today. 

The parents next contend that the provision of Neb. Rev. 
Stat. § 43-279(2) (Reissue 1984) which states that “the court 
shall make a finding and adjudication... based on proof... by 
a preponderance of the evidence whether or not the juvenile is a 
person described by subdivision (3)(a) of section 43-247” 
deprives them of due process. (Emphasis supplied.) 

We have held that an order terminating parental rights must 
be supported by clear and convincing evidence. Jn re Interest of 
S.A.S., ante p. 500, 363 N.W.2d 546 (1985); In re Interest of 
M.S., 218 Neb. 889, 360 N.W.2d 478 (1984); Santosky v. 
Kramer, 455 U.S. 745, 102 S. Ct. 1388, 71 L. Ed. 2d 599 (1982). 
It appears, however, that we have not yet determined whether 
the federal or this state’s Constitution, notwithstanding the 
lesser standard specified by § 43-279(2), requires that an order 
depriving a parent of the temporary care and custody of his or 
her child must also be supported by clear and convincing 
evidence. Neither do we decide the issue in this case, for we 
conclude from our independent review of the record, In re 
Interest of Spradlin, 210 Neb. 734, 317 N.W.2d 59 (1982), that 
the evidence clearly and convincingly establishes that the 
parents, by reason of their fault or habits, failed to provide 
proper parental care and thus placed the child in a situation 
injurious to her health. 
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The question raised by the parents as to visitation for 
_ Christmas past is moot and therefore is not discussed. 

Discussion of the question as to the admission of the 
testimony claimed to be hearsay is also unnecessary, for the 
same evidence was otherwise adduced. As such, any hearsay 
testimony was cumulative and therefore harmless. Chalupa v. 
Hartford Fire Ins. Co., 217 Neb. 662, 350 N.W.2d 541 (1984). 
Moreover, and perhaps more importantly, in a trial to the court 
the presumption is that the trial court considered only such 
evidence as is competent and relevant. The reviewing court will 
not reverse such a case because evidence was erroneously 
admitted, where there is other material, competent, and 
relevant evidence sufficient to sustain the judgment. Barber v. 
Barber, 207 Neb. 101, 296 N.W.2d 463 (1980). In addition, and 
perchance most importantly, where the review is de novo, 
evidence which should not have been admitted by the trial court 
will be disregarded by the reviewing court. Jn re Interest of 
Aufenkamp, 214 Neb. 297, 333 N.W.2d 681 (1983). 

These rules also dispose of the parents’ claims that a witness 
was not qualified to express an opinion as to the age of certain 
bruises. 

The evidence is sufficient, disregarding all of the questioned 
testimony. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DENNIS M. ROLF, APPELLANT. 
367 N.W.2d 715 


Filed May 10, 1985. No. 84-795. 


Constitutional Law: Due Process: Blood, Breath, and Urine Tests: Trial. The due 
process clause of the fourteenth amendment does not require that law 
enforcement agencies preserve breath samples in order to introduce breath 
analysis tests at trial. 


Appeal from the District Court for Sarpy County: GEORGE 
A. THOMPSON, Judge. Affirmed. 
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A. Eugene Crump, Deputy Attorney General, and Jill 
Gradwohl, for appellee. 


Krivosya, C.J., BOSLAUGH, WHITE, HASTINGS, CAPORALE, 
SHANAHAN, and GRANnyr, JJ. 


WHITE, J. 

The issue presented to the court in this appeal is whether the 
due process rights of a person charged with operation of a 
motor vehicle while intoxicated are violated when the breath 
sample of the defendant is not preserved for examination by the 
defendant and presentation at trial. 

While this matter was pending, this court ruled on that issue 
in State v. Vernon, 218 Neb. 539, 541-42, 356 N.W.2d 887, 
889-90 (1984), where we said: 

With respect to the defendant’s contention that the 
State is obligated to preserve a breath sample so that an 
independent test can be made, the U.S. Supreme Court in 
a recent decision held that due process does not require the 
State to preserve such a sample. California v. Trombetta, 
467 U.S. , 1048S. Ct. 2528, 81 L. Ed. 2d 413 (1984). 
In the 7Jrombetta case the Court stated at 1048S. Ct. 2535: 
“We conclude, therefore, that the Due Process Clause of 
the Fourteenth Amendment does not require that law 
enforcement agencies preserve breath samples in order to 
introduce breath-analysis tests at trial.” This assignment 
of error is without merit. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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sovereign immunity for actions brought in federal court pursuant 
to contract. 

Pattesonv. Johnson... . eee eee eens 
The provision of Neb. Const. art. V, § 22, which states, “The state 
may sue and be sued, and the Legislature shall provide by law in 
what manner and in what courts suits shall be brought,” is not 
self-executing. Legislative action is necessary to make it available. 
Pattesonv. JoHnson oo... eee cee ee eee eee ee eee 
While a party is entitled to an adjudication of his rights, a 
proliferation of actions in which the same issues are raised is not 
proper and will not be tolerated. 

Graham v. Waggener «oo. eee eee cnet eee 


Administrative Law 


1. 


An administrative agency which is charged with the responsibility 
of protecting the public interest, as distinguished from 
determining the rights of two or more individuals in a dispute 
before such agency, is a necessary or indispensable party in a 
judicial review of an order of an administrative agency. 

Beatrice Manor v. Department of Health .................. 
In conducting a judicial review of an administrative agency’s 
decision under Neb. Rev. Stat. § 84-917 (Reissue 1981), the 
reviewing court may reverse or modify such decision which may 
have prejudiced the substantial rights of a party because it was in 
excess of the statutory authority or jurisdiction of the agency. In 
such cases, in order to assess the validity of the agency’s decision, 
the reviewing court is authorized to consider the validity of the 
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criterion employed by the agency. 

Beatrice Manor v. Department of Health .................. 
An administrative agency may not employ its rule-making power 
to modify, alter, or enlarge the decision-making criteria provided 
for in the enabling legislation, such as Neb. Rev. Stat. §§ 71-5851 
et seq. (Reissue 1981). 

Beatrice Manor v. Department of Health .................. 
On appeal from the review conducted by the district court, the 
Supreme Court’s de novo review is limited to considering whether 
the agency decision was supported by substantial evidence and 
whether the proper rules of law, i.e., criteria, have been applied. 
Beatrice Manor v. Department of Health .................. 
The substantial evidence standard of review of decisions of 
administrative agencies requires the reviewing court to search the 
entire record to determine whether, on the basis of all the 
testimony and exhibits before the agency, it could fairly and 
reasonably find facts as it did. 

Beatrice Manor v. Department of Health .................. 
In applying the substantial evidence standard, the reviewing court 
is not free to substitute its judgment for that of the administrative 
agency. 

Beatrice Manor v. Department of Health .................. 
In construing Neb. Rev. Stat. § 71-5857 (Reissue 1981), which 
requires the Department of Health to distinguish between rural 
and urban areas, the remainder of the section, which declares that 
such distinction must be made only to the extent that variable 
standards between the two areas will benefit the development of 
the most appropriate health care system for the particular area, 
must also be considered. 

Beatrice Manor v. Department of Health .................. 
The Nebraska State Personnel Board does not have authority to 
ignore the provisions of a union contract, approved by the 
Legislature, between employees and another state agency. 
Drinkwinev. Flebbe 10.0.2... eee cece eee tte e eee 
The judgment or order of an administrative agency is rendered 
when the decision is announced upon the law and the facts. 
Kizzier Chevrolet Co. v. General Motors Corp. ..........45. 
In order to perfect an appeal from an order of the Nebraska 
Motor Vehicle Industry Licensing Board, an appeal bond must be 
filed with the board within 10 days of the rendition of the order. 
Neb. Rev. Stat. § 60-1415 (Reissue 1984). 

Kizzier Chevrolet Co. v. General Motors Corp. ............. 
Acquittal on a criminal charge is no bar to a civil action by the 
government, remedial in nature, arising out of the same facts on 
which the criminal proceedings were based. 

Raymond v. Department of Motor Vehicles ...........0.005 
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Under the provisions of Neb. Rev. Stat. § 43-110 (Reissue 1984), an 


adopted child, in the absence of specific testamentary directions 
to the contrary, inherits from the antecedents of an adoptive 
parent to the same extent as do the adoptive parent’s natural 
children. Section 43-110 negates Jn re Estate of Clarke, 125 Neb. 
625, 251 N.W. 279 (1933). 

Inre Trust Estate of Darling 2.6... ee ec cee eee eee 


Aiding and Abetting 
Aiding and abetting involves some participation in the criminal act and 


Alimony 


1. 


must be evidenced by some word, act, or deed. No particular acts 
are mecessary, nor is it necessary that any physical part in the 
commission of the crime is taken or that there was an express 
agreement therefor. Mere encouragement or assistance is 
sufficient. : 

State v. Bennett. 56.6 cic oe ieees haat ve eee s cheese eabbas 


In dissolution of marriage cases, actions for the modification of 
alimony will, on appeal, be reviewed de novo on the record and 
affirmed in the absence of an abuse of the trial judge’s discretion; 
however, where the evidence is in conflict, this court will give 
weight to the fact that the trial judge observed and heard the 
witnesses and accepted one version of the facts rather than 
another. 

Cooper v. Cooper... ee cece cece eee eee e eee eeeees 
Creager'v.Creager 2.2le.tulataesnginn ebb tndowe alvie ba eviine 
Good cause for altering alimony provisions in a divorce decree is 
demonstrated by a material and substantial change of 
circumstances. 

Cooper v. Cooper... 6... cece cece eee eee eee ee 
An alimony recipient’s obtaining employment after the date of the 
decree is a circumstance that permits the situation of the parties to 
be reexamined. . 
Cooper. Cooper vacccees ceeada ts te ental vue weaeteeees 
The ultimate test for division of marital property and an award of 
alimony is one of reasonableness. 

Applegate v. Applegate fo... cece ec cee eee ee ee eens 
The standard of review of the division of property and the award 
of alimony in marriage dissolution cases is that these matters are 
initially entrusted to the sound discretion of the trial judge, which 
matters, on appeal, will be reviewed de novo on the record and 
affirmed in the absence of an abuse of the trial judge’s discretion; 
however, where the evidence is in conflict, this court will give 
weight to the fact that the trial judge observed and heard the 
witnesses and accepted one version of the facts rather than 
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another. 

McCollisterv. McCollister 2.2.00... 0. c ccc cee cee eee eee eee 
When dissolution of a marriage is decreed, the court may order 
payment of such alimony by one party to the other and division of 
property as may be reasonable, having regard for the 
circumstances of the parties, duration of the marriage, and a 
history of the contributions to the marriage by each party. 
McCollister v. McCollister 2.0.0.2... ccc cence neces 
In determining whether alimony should be awarded, in what 
amount, and over what period of time, the ultimate criterion is 
one of reasonableness. 

McCollister v. McCollister ........ 0.2 cc cece cece eee e eens 
Salmon v. Salmon ....... cece cece ec cece eee cee enenees 
Unless amounts have accrued prior to the date of the service of 
process on a petition to modify, orders for alimony may be 
modified or revoked for good cause shown. 

Creager'v. Creager scscna secede cdi ienains oe suawdeccwns 
Jurisdiction of the court in matters relating to divorce and 
alimony is given by the statute, and every power exercised by the 
court with reference thereto must look for its source in the statute, 
or it does not exist. 

Else'vicElse® echo oh lela a bebe aciagesre eek oatedie hel ea Siow 
In a system of “no fault” divorce, spousal misconduct alone or 
fault by itself does not determine whether a spouse is entitled to 
alimony. 

Blsev J BIS@: s.isceceea x check esses as Dah aiel oie ok Gea tw we Sea ee lesagsade 
Cohabitation, together with a showing that such arrangement 
improved a former spouse’s overall financial condition, might 
warrant a modification of alimony. 

Elseé:v; EIS): 2c... 5t. 0.20% Senne tots daetede thos sda aeeaces 
Alimony, child support, and property settlement issues must be 
considered together to determine whether a court has abused its 
discretion. 

Salmon v. Salmon... . ee ccc cece ect e ence ee 


Generally, a landlord has no duty to supervise the general 
maintenance of tenants’ animals in the building. 
Hiatt'v.Tallmage: 2 2a ccc-ccss end heseiunaads sade teuett oon 
Dogs are not livestock, and the care or production of dogs is not 
included in the term “animal husbandry.” 

City of Beatrice v. Goodenkauf sw... eee eee eee 


Appeal and Error 


I. 


The division of property in marriage dissolution cases is a matter 
initially entrusted to the sound discretion of the trial judge, which 
will be reviewed on appeal de novo on the record and affirmed in 
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the absence of an abuse of the trial judge’s discretion. 

Rockwood v. Rockwood .... eee cc eee eee nee nee 
Salmon v. Salmon oo... . cee cece cen ence teeee 
Where the order of the Nebraska Public Service Commission is 
not based on any evidence in the record before the commission, 
the Supreme Court, on review, will reverse such order. 

Inre Petition of G. Kay, Inc. oo... cece ccc ee cence 
The findings of the court in a law action in which a jury is waived 
have the effect of a verdict of a jury and will not be disturbed on 
appeal unless clearly wrong. 

Havelock Bank v. Woods .......... cee cece tenets 
Schmode’s, Inc. v. Wilkinson 6... cece cece ete teen eee 
Ina law action tried without a jury, it is not within our province to 
resolve evidentiary conflicts or to weigh evidence; rather, it is our 
obligation to review the judgment entered in light of the evidence 
and to consider the evidence in that light most favorable to the 
successful party, resolving all conflicts in his favor and granting 
him the benefit of every inference which is reasonably deducible 
therefrom. 

Havelock Bank v. Woods ........ cece ccc eee e tenes 
Armstrong v. Hartford Life Ins. Co... ec cee eee ees 
In dissolution of marriage cases, actions for the mibcitcalion of 
alimony will, on appeal, be reviewed de novo on the record and 
affirmed in the absence of an abuse of the trial judge’s discretion; 
however, where the evidence is in conflict, this court will give 
weight to the fact that the trial judge observed and heard the 
witnesses and accepted one version of the facts rather than 
another. 

Cooper v. Cooper... eee cence eee tect e eee eens 
Creager v. Creager... . cece cece eee ce teen ete e tenn eee 
Equity actions on appeal to this court are triable de novo on the 
record, subject to the rules that where credible evidence on 
material issues is in conflict, this court will consider that the trial 
court observed the witnesses and accepted one version of the facts 
over another, and where the trial court has viewed the premises, 
this court is required to consider any competent and relevant facts 
revealed by the view and any findings made by the court, provided 
that the record contains competent evidence to support the 
findings. 

Burgess v. Omahawks Radio Control Org. ...........200005 
Cline v. Franklin Pork, Inc. 6... . eee cece tee eae 
Issues not properly raised in the pleadings nor litigated at trial will 
not generally be considered for the first time on appeal. 
Armstrong v. Hartford LifeIns. Co. ........ cc eee e eee eee 
An administrative agency which is charged with the responsibility 
of protecting the public interest, as distinguished from 
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determining the rights of two or more individuals in a dispute 
before such agency, is a necessary or indispensable party in a 
judicial review of an order of an administrative agency. 

Beatrice Manor v. Departmentof Health .................. 
In conducting a judicial review of an administrative agency’s 
decision under Neb. Rev. Stat. § 84-917 (Reissue 1981), the 
reviewing court may reverse or modify such decision which may 
have prejudiced the substantial rights of a party because it was in 
excess of the statutory authority or jurisdiction of the agency. In 
such cases, in order to assess the validity of the agency’s decision, 
the reviewing court is authorized to consider the validity of the 
criterion employed by the agency. 

Beatrice Manor v. Department of Health ...............--4. 
On appeal from the review conducted by the district court, the 
Supreme Court’s de novo review is limited to considering whether 
the agency decision was supported by substantial evidence and 
whether the proper rules of law, i.e., criteria, have been applied. 
Beatrice Manor v. Department of Health ................6. 
The substantial evidence standard of review of decisions of 
administrative agencies requires the reviewing court to search the 
entire record to determine whether, on the basis of all the 
testimony and exhibits before the agency, it could fairly and 
reasonably find facts as it did. 

Beatrice Manor v. Department of Health .................. 
In applying the substantial evidence standard, the reviewing court 
is not free to substitute its judgment for that of the administrative 
agency. 

Beatrice Manor v. Department of Health .................. 
Where the record presents nothing more than conflicting medical 
testimony, this court will not substitute its judgment for that of the 
Nebraska Workmen’s Compensation Court. 

Zaleski v. Farmland Foods... 2... eee eee cee ee eee eee 
Mulder v. Minnesota Mining & Mfg.Co.  .... eee eee eee eee 
Mere failure to comply with precise ceremonial or verbal 
formality in arraignment and entry of a plea is not so prejudicial 
as to require setting aside a defendant’s guilty plea which is 
otherwise entered in accordance with statutory and constitutional 
requirements. 

State:V. VOSts save aan carey erate Se Ssh dew ads dintaea te ares es.gres 
The amount of child support ordered in a dissolution of marriage 
action is initially left to the sound discretion of the trial judge and 
is reviewed de novo on the record in this court and affirmed in the 
absence of an abuse of discretion. 

Lainson v. Lainson ......... 0. cece cece eee eee teen enaees 
In reviewing the sufficiency of the evidence supporting a finding 
of guilt, this court neither determines the plausibility of 
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explanations nor weighs the evidence, such matters being for the 
trier of fact; the conviction must be sustained if, viewing the 
evidence most favorably to the State, there is sufficient evidence 
to support it. 

StateviiSmith: | cae ices weeded s Gvlewis deka de vad bas 
A jury verdict of guilty will not be overturned on appeal unless it is 
so lacking in probative force that it can be said as a matter of law 
that the evidence was insufficient to support it. 

StatevViSmith: . gatecietdedvdioy Sanuaw. oi esate atone 
Objections to the validity of the judgment, other than those 
pertaining to inadequate waiver of counsel, must be raised by 
direct appeal or in a separate proceeding commenced for the 
express purpose of setting aside the judgment alleged to be 
invalid. 

State: Joties= -acacs.ehecl Shatin cae. Ga we ee end wad ae eteates 
In determining the sufficiency of evidence to sustain a conviction, 
it is not the province of this court to resolve conflicts in the 
evidence, pass on the credibility of witnesses, determine the 
plausibility of explanations, or weigh the evidence. Such matters 
are for the trier of fact, and a verdict made by the trier of fact must 
be sustained if, taking the view most favorable to the State, there 
is sufficient evidence to support it. 

Statev. Goodon 6. eee cee cee eee renee eee we eaenns 
StatevBenhett) A.asiidacuetieiaes eee ter dane ares 
State Vi Bix. < acs: 5 sie ceieee tee vee Ratt he hale ame dele Aiuars 
In cases involving determination of visitation privileges of a 
parent with minor children, findings of a trial court, both as to the 
evaluation of the evidence and as to the matter of visitation 
privileges, will not be disturbed on appeal unless there is an abuse 
of discretion or the findings are contrary to the evidence. Such 
findings are subject to review by this court de novo on the record. 
Koch .V..KOGh) (joes cstccnd cen cae hee be WN Pek a Rs Hd 
In evaluating the general concept of the best interests and welfare 
of the child, it is settled and fundamental law that this court will 
give weight to the fact that the trial judge saw and observed the 
witnesses and the attitude of the parties at the trial. 

KochvicKoehy . iccic catenin Gaceteie sie hi spere pi Seadoo Brak ys, ean ancaetares 
The findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing have the same force and 
effect as a jury verdict in a civil case. 

Mulder v. Minnesota Mining & Mfg. Co... .........-0- 20s 
AllenvIBRilncs. 2 scstevauen iweb igaredt iauiiwenae cenaa Ss 
On appeal from an award of the Nebraska Workmen’s 
Compensation Court, this court does not reweigh the facts but 
accords to the findings of the compensation court the same force 
and effect as a jury verdict in a civil case; the findings will not be 
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set aside where they are supported by the evidence and are not 
clearly wrong. 

McLaughlin v. Self-Insurance Servs. 22.2... eee e eee eee eee 
Baumbach v. Standard Chem. Mfg. Co. ...........000. ee eee 
Johnstonv,. State  ... cee ccc cette tent ee eeecs 
A finding of the trial court that the statement of an accused was 
freely and voluntarily made will ordinarily not be set aside on 
appeal unless the finding is clearly erroneous. 

State-v. Crisp: i ciciese sedis hoe ee Weed ee neeeee ds 
Where there has been a clear abuse of discretion, the ruling of a 
trial court in receiving or excluding an expert’s opinion will be 
reversed. 

Priest v.McConnell 0... ee ec ccc ce tenes 
Generally, this court will not consider instructions not objected to. 
Priest v. McConnell ............... rer ee eerie 
The trial court is under a duty, on its own motion, to correctly 
instruct on the law. This court may take cognizance of plain error 
in instructions indicative of a probable miscarriage of justice. 
Priest v. McConnell 0... eee ec ccc ec eect e ee enn 
While it is the duty of the trial court, without any request to do so, 
to instruct the jury on issues raised by the pleadings and supported 
by the evidence, failure of counsel to object to the giving of certain 
instructions after they have been submitted to counsel for review 
will preclude raising an objection to the instructions on appeal, 
unless there is plain error indicative of a probable miscarriage of 
justice. 

Ellis & Guy Advg. v.Cohen 00... .. ec cee cece cece ert eee 
A proper result will not be reversed merely because it was reached 
for the wrong reason. 

Gall v. Great Western Sugar Co... 2... cece cece eee eee eee 
In a facial challenge to the overbreadth and vagueness of a law, 
that is, a claim that the law is invalid in toto and therefore 
incapable of any valid application, a court’s first task is to 
determine whether the enactment reaches a substantial amount of 
constitutionally protected conduct. If it does not, then the 
overbreadth challenge fails. The court then examines the facial 
vagueness challenge and, assuming the enactment implicates no 
constitutionally protected conduct, upholds the challenge only if 
the enactment is impermissibly vague in all its applications. 
Statev::Groves 9.2. case sae ente dias Ged ee eee bees lela ss 
Where a defendant or his attorney has actual notice of the entry of 
a sentencing order ina county court within 10 days of the entry of 
such order, an appeal to the district court must be perfected 
pursuant to the requirements of Neb. Rev. Stat. § 29-611 (Reissue 
1979). 

Statev. Fienes css. whens ae dees SU age el ale eS 
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Except in the most unusual of cases, for a question of 
constitutionality to be considered on appeal, it must have been 
properly raised in the trial court. If not so raised, it will be 
considered to have been waived. 

State've Brand: <si.2pystees seks eae h ade eee oud Ssauin ee 
A defendant may raise on appeal for the first time that an 
information failed to set forth each essential element of the crime 
charged. 

State:V, Bargen: 25 bvie el aceeodiol hoe hae see oe hae oe sees 
An information questioned for the first time on appeal must be 
held sufficient unless so defective that by no construction can it be 
said to charge the offense for which the accused was convicted. 
State'V: Bargen “20.7 ecient odis «haa dele ogd ge ae de ewes 
As a general rule, a sentence imposed within the statutory limits 
will not be disturbed on appeal unless the trial court abused its 
discretion. 

Statew.Barpen,  j2c¢ pce eas Gece caen's 4 dc Reve wie ee 
State vMcKichan’ i632. snsacadieeid ds Ga Si oa aene oot 
Statévi Fix.” Aclicag puelnce kad us Vaaeta eos eed baa eon % 
The Nebraska Supreme Court will not take judicial notice of a 
municipal ordinance which does not appear in the record. 

State VicAUSUM: © so) deniy i isis e.eaa netenree doe Malden Dba aban ers 
In testing the sufficiency of evidence to support findings of fact 
made by the Workmen’s Compensation Court after rehearing, the 
evidence must be considered in the light most favorable to the 
successful party. Every controverted fact must be resolved in his 
favor, and he should have the benefit of every inference that can 
reasonably be drawn therefrom. 

Allenv:IBR, Ine... iiss. oe cee eheaea cee skh oNeeeed akered 
The trial court’s ruling considering the acceptance or rejection of 
evidence will not be reversed unless there is shown to be a clear 
abuse of discretion. 

Tank v. Peterson... cece uc cece nce cecenscceneensenres 
The purpose of a proceeding in error is to remove the record from 
an inferior to a superior tribunal so that the latter tribunal may 
determine if the judgment or final order of the inferior tribunal is 
in accordance with law. 

Eshom v. Board of Ed. of Sch. Dist. No. 54 ................ 
On appeal of teacher termination cases, this court must determine 
if the evidence presented at the hearing before the school board is 
sufficient as a matter of law to support the board’s decision. 
Eshom v. Board of Ed. of Sch. Dist. No. 54 .....0.0........ 
Evidence is sufficient as a matter of law where the record is such 
that on the basis of all the testimony and exhibits, the board of 
education could fairly and reasonably find the facts as it did. 
Eshom v. Board of Ed. of Sch. Dist. No. 54 ...........0 000 
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Evidence which does not appear in the record cannot be 
considered by this court on appeal. 

Eshom v. Board of Ed. of Sch. Dist. No.54 oo... se eee eee eee 
In actions seeking modification of the trial court’s order as to the 
custody of children in a marriage dissolution case, the court must, 
on appeal, review de novo the trial court’s determination with 
regard to whether a change of circumstances has occurred which 
justifies the modification of the earlier custody order. 

Bolly :Bolll. | 22 esSiietas ce eek hes Ree ake ere eee 
The discretion of the trial court in its determination as to whether 
to keep minor children within the jurisdiction of the court is 
subject to review, but its determination will not be disturbed 
unless there is a clear abuse of discretion or it is clearly against the 
weight of the evidence. 

Boll’ VsBolll . iceacs cee she oie ee ete le Rha cielo tS acbede ese ee 
Jury instructions must be read as a whole. If they fairly present the 
law so that the jury could not be misled, there is no prejudicial 
error. 

State v. Perkins 2.0... .. ccc ccc cece cece cee cere eee eanes 
We review the matter de novo upon the record to determine if the 
order terminating parental rights is supported by clear and 
convincing evidence. 

InreInterestofS.A.S.  .... cee cece cece eee cece eee enenees 
An appellant cannot claim prejudice regarding an instruction 
favorable or beneficial to the appellant’s theory on which a case is 
tried. 

State:viBodtke>. .c.s6.ilcsn awed Sie aes ed eee Dae ee 
A ruling on evidence of a collateral matter but intended to affect 
the credibility of a witness falls within the discretion of a trial 
court, and absent an abuse of discretion, a trial court’s ruling on 
such evidence is not grounds for reversal. 

State v. Williams 6.6... . ee cee eee ee eee eee eee 
In reviewing a summary judgment the court must take the view of 
the evidence most favorable to the party against whom the motion 
is directed and give that party the benefit of all favorable 
inferences which may be drawn from the evidence. 

Yankton Prod. Credit Assn. v. Larsen ....... 2.00222 --22 eee 
In an action under the Political Subdivisions Tort Claims Act, 
Neb. Rev. Stat. §§ 23-2401 et seq. (Reissue 1983), the findings of 
fact of the trial court will not be overturned unless clearly wrong. 
Corbet, Inc. v. County of Pawnee... oe ee eee ee eee eee 
The Supreme Court will not consider a question not presented to 
the district court for disposition through a defendant’s motion for 
post conviction relief. 

State veCasper ascot ccee nee eeeeG sia s Ged wea ga eiadee 
An application seeking an extension of time within which to retire 
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warrants, filed pursuant to Neb. Rev. Stat. § 31-755 (Reissue 
1984), is an equitable proceeding reviewed by the Nebraska 
Supreme Court de novo on the record. 

In re Application of S.1.D.N0.65 66... cece eee 
In appeals from the appointment of personal representatives in 
probate cases, the district court reviews the matter under Neb. 
Rev. Stat. §§ 24-541.01 et seq. (Cum. Supp. 1982), and this court 
reviews the matter under Neb. Rev. Stat. § 25-1911 (Reissue 
1979); both such reviews being for error appearing on the record. 
InreEstateof Casselman ............ cece ccc ee eeceeceee 
Undue delay in ruling upon an appeal does not warrant dismissal 
of acriminal charge. 

Statev. Fix ...........- Seep RA ed odes Gia Win bs wae Cae Ro 
If properly admitted evidence exists to establish that which 
improperly admitted evidence also establishes, the error in 
receiving the inadmissible evidence is not grounds for reversal. 
State ve Fix: agaticr weve ind sechh nics wissen etree wa vides 264% 
Generally, appellate jurisdiction of the Supreme Court is limited 
to a review of final orders and judgments. 

State ex rel. Kandt v. North Platte Baptist Church ........... 
If a contempt is criminal, the judgment is final and a proper 
subject for an appeal. If the contempt is civil, the judgment is not 
final; the order is interlocutory and not subject to appeal. 

State ex rel. Kandt v. North Platte Baptist Church ........... 
The standard of review of the division of property and the award 
of alimony in marriage dissolution cases is that these matters are 
initially entrusted to the sound discretion of the trial judge, which 
matters, on appeal, will be reviewed de novo on the record and 
affirmed in the absence of an abuse of the trial judge’s discretion; 
however, where the evidence is in conflict, this court will give 
weight to the fact that the trial judge observed and heard the 
witnesses and accepted one version of the facts rather than 
another. 

McCollister v. McCollister 2.0... ccc ccc tec eee e eee 
Determinations as to the custody of children in a marriage 
dissolution case are matters initially entrusted to the sound 
discretion of the trial judge, which matters, on appeal, will be 
reviewed de novo on the record and affirmed in the absence of an 
abuse of the trial judge’s discretion; however, where the evidence is 
in conflict, this court will give weight to the fact that the trial 
judge observed and heard the witnesses and accepted one version 
of the facts rather than another. 

Parsons v. Parsons ..... 0... cece eee ccc ce ee eee ene seas 
On an appeal from the district court of a review of an order of the 
Nebraska Equal Opportunity Commission, the Supreme Court 
will not disturb the district court’s findings of fact if they are 
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supported by substantial evidence. This court will, however, reach 
independent conclusions with respect to questions of law. 
Williams v. Goodyear Tire& RubberCo.  .............0000. 
Hinzmanv. Richman Gordman.......... 0. sees eee eee eee 
Substantial evidence requires this court to ask whether the district 
court could have fairly and reasonably found facts as it did. 
Williams v. Goodyear Tire& RubberCo. «2... . eee eee ee eae 
in the absence of a complete bill of exceptions, the only issue on 
appeal is the sufficiency of pleadings to support judgment. 
Moore v. American Charter Fed. Sav. & Loan Assn. ......... 
On remand the district court has no alternative except to obey and 
perform the mandate of the Supreme Court. 

State'v ROWING. 6 she sessing wGae sig ce cedonne as doe eee es 
An appellate court will not consider or review a ruling of a trial 
court when the questioned ruling is not a part of the trial record. 
The Supreme Court will not speculate about proceedings in a trial 
court but must rely upon the record presented for review. 
Buckingham v. Wray) ow... eee eee ene eee 
The Supreme Court can only decide issues based on the record 
before it. 

Raymond v. Department of Motor Vehicles ................ 
One seeking post conviction relief has the burden of establishing 
the basis for such relief, and the findings of the district court will 
not be disturbed on appeal unless they are clearly erroneous. 
State’v.. ‘Hubrley::* ...205jcncets eg ee feeds seine Julies einagel ins 
A constitutional question not raised at the initial trial in the 
municipal court forecloses the appellant from raising such 
question in the district court or this court. 

Statev. Hunter. ..scccccgeccenee se otdecoteeecseclee stwaes 
The Nebraska Supreme Court is the final arbiter in matters of 
Nebraska law; as such, it must make its own analysis and reach its 
own conclusions with respect to questions of Nebraska law. 
Pattesonv. Johnson... 2. eee eee ee cette eee e eee 
Upon appeal to the district court from an order of the Nebraska 
Equal Opportunity Commission, the review is by trial de novo 
upon the record. 

Hinzman v. Richman Gordman —....... ee ee eee eee eee 
A judgment is a matter of record, and can only be changed, set 
aside, or modified by the court by whose authority the record is 
made, or by the direction of a court of higher jurisdiction in 
proceedings to review the judgment. 

Nemiéc.v..Nemec: 50252 88.2.8 aes, Sogleae ns Mitten oi eb je abcess 
In drunk driving cases it is not the province of this court to resolve 
conflicts in the evidence, pass on the credibility of witnesses, 
determine the plausibility of explanations, or weigh the evidence. 
Such matters are for the trier of fact. The verdict must be 
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sustained if, taking the view most favorable to the State, there is 
sufficient evidence to support it. 

Stateve Licht ss sce ialeihos lathe cia Sawamianes Hee Os 
Alimony, child support, and property settlement issues must be 
considered together to determine whether a court has abused its 
discretion. 

Salmon: Salmon 2 occa coe nd eeet eee eee ee weve eee ee 
In a trial to the court the presumption is that the trial court 
considered only such evidence as is competent and relevant, and 
the reviewing court will not reverse such a case because evidence 
was erroneously admitted, where there is other material, 
competent, and relevant evidence sufficient to sustain the 
judgment. 

InreInterest Of S.S.L. 1... eeeeeees 
Where the review is de novo, evidence which should not have been 
admitted by the trial court will be disregarded by the reviewing 
court. 

InreInterest of S.S.L. 0 2... eee e cette eee eneeeee 


Appeal Bonds 
In order to perfect an appeal from an order of the Nebraska Motor 


Arrests 


Vehicle Industry Licensing Board, an appeal bond must be filed 
with the board within 10 days of the rendition of the order. Neb. 
Rev. Stat. § 60-1415 (Reissue 1984). 

Kizzier Chevrolet Co. v. General Motors Corp. ............- 


If probable cause to arrest without a warrant exists, a person may 
be arrested within such person’s home, provided the officer’s 
entry was lawful, such as for the purpose of executing a valid 
search warrant. 

State Ve Ware. fs cdeite ceed sean nae dea gee teks 
The test of probable cause for a warrantless arrest is whether, at 
the moment of arrest, the facts and circumstances within the 
officers’ knowledge and of which they had _ reasonably 
trustworthy information were sufficient to warrant a prudent 
man in believing that the individual had committed or was 
committing an offense. 

Slate Vi Wale» sccusewcdas cake bg saddens hadeoneadwue mhede 


Attorney and Client 


1. 


In civil cases it is for the client to decide whether he will accept a 
settlement offer. 

Smith V.Gan2. cetsswsae wake cveyinawoearnenakh aoteweeeey es 
A lawyer is required to exercise independent professional 
judgment on behalf of a client and should represent a client 
zealously within the bounds of the law. 

Samithv Ganz . ‘gacces tage sens 8h Sood Be ees tae ieee 
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In certain areas of legal representation not affecting the merits of 
the cause or substantially prejudicing the rights of a client, a 
lawyer is entitled to make decisions on his own. 

Smith 'vVeGanz hiss ete pod sages wee ce enae i eyed Cale 
Failure to communicate an offer of settlement in a dissolution 
action cannot be made the basis of a claimed act of professional 
negligence absent evidence that the proposed settlement was not 
unconscionable and would therefore likely have been approved by 
the district court. 

SMIth V, GanZ wee eee een eee nen ena ens 
Any action to recover damages based on alleged professional 
negligence or upon alleged breach of warranty in rendering or 
failure to render professional services shall be commenced within 
2 years next after the alleged act or omission in rendering or failure 
to render professional services providing the basis for such action; 
Provided, if the cause of action is not discovered and could not be 
reasonably discovered within such 2-year period, then the action 
may be commenced within | year from the date of such discovery 
or from the date of discovery of facts which would reasonably 
lead to such discovery, whichever is earlier. Neb. Rev. Stat. 
§ 25-222 (Reissue 1979). 

Smith-viGanz:: °s:dasc.we ena Sessa heed ee anelesinares 


Attorney Fees 


1. 


Aviation 


No attorney fee should be allowed on rehearing where the 
employer receives a reduction of the award on rehearing. 

Mulder v. Minnesota Mining & Mfg.Co.  ......- 2.000 eee 
Where an award for permanent partial disability is made on 
rehearing, following an award for temporary total disability, the 
employee is entitled to an award of attorney fees on the rehearing. 
Mulder v. Minnesota Mining & Mfg.Co. 9... eee eee 
The assessment of interest pursuant to Neb. Rev. Stat. § 48-125(2) 
(Reissue 1984), like the allowance of attorney fees, is a remedy 
affecting procedure only, and the same may be awarded on aclaim 
that arose before 1983 Neb. Laws, L.B. 18, became law. 
Allen:V-IBPIne.: (i. sess sete ie citeae eeeek ines aces So 08s 
Although the awarding of attorney fees to the successful party, as 
provided for by Neb. Rev. Stat. § 48-1120(6) (Reissue 1984) of the 
Nebraska Fair Employment Practice Act, is discretionary on the 
part of the district court, generally, absent special circumstances, 
the failure to award such fees is an abuse of discretion. 

Williams v. Goodyear Tire & RubberCo.  ..............20-. 


Violations of Federal Aviation Administration regulations do not 


constitute negligence per se, but are evidence of negligence which 
may be taken into consideration along with all other evidence. 
Tank: vy.Petersom! . .céiiccesnctacs sead ductesteaene hoses eet 


432 


432 


432 


241 


241 


424 


748 


Bail Bond 


INDEX 


A deposit of cash in lieu of or in support of bail under Neb. Rev. Stat. 


Bankruptcy 


§ 29-901 (Reissue 1979) is for the purpose only of ensuring the 
defendant’s appearance in court when required; and upon full 
compliance with any such court orders and release of bail, the 
statutory refund must be made. 

Statevi-McKichan 2.02 .cceedie evil ats Seas bes sees to Sees 


A seller of goods may not reclaim such goods from one who has been 


adjudicated a bankrupt unless such seller demands in writing 
reclamation of such goods before 10 days after receipt of such 
goods by the bankrupt. 

Prososki v. Commercial Nat. Bank... 1. eee eee eee ee 


Banks and Banking 
As a general rule, where a bank has given an honest opinion as to the 


financial worth and standing of a third party as to whether the 
third party was entitled to credit, based on information known to 
the bank, the mere fact that the bank was mistaken in its opinion 
would not make it liable for fraud and deceit. The positive 
assertion of fact, and not the mere expression of an opinion, is 
necessary to constitute an estoppel. 

Circle 76 Fertilizerv. Nelsen... 6... eee ee eee eee 


Blood, Breath, and Urine Tests 


I. 


2. 


3. 


4. 


The authenticity of a sample of bodily fluid must be established 
before a chemical analysis of the sample may be admitted into 
evidence. 

Priest-v..McConnell) aes sispin nee setae ida Bete poten ares 
Under the Nebraska implied consent law, Neb. Rev. Stat. 
§§ 39-669.08 et seq. (Reissue 1984), an officer may provide more 
than one opportunity to acquire a sufficient breath sample, even 
though only one chance is necessary. 

Raymond v. Department of Motor Vehicles ................ 
Compliance by the officer administering a breath test with the 
requirements of Neb. Rev. Stat. § 39-669.11 (Reissue 1984) may 
affect the admissibility of the test results, but does not go to the 
question of whether a person was justified in refusing to take the 
test. 

Raymond v. Department of Motor Vehicles ................ 
The due process clause of the fourteenth amendment does not 
require that law enforcement agencies preserve breath samples in 
order to introduce breath analysis tests at trial. 

Statéev. Rolf -sccc34 oe ee ee oe Se eee ees 
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Neb. Rev. Stat. § 34-301 (Reissue 1984) provides that whenever 
one or more owners of land, the corners and boundaries of which 
are lost, destroyed, or in dispute, desire to have the same 
established, they may bring an action in the district court to have 
them ascertained and permanently established. 

State Vs.JarchoOw 9 35 e598 scsieiscacdapains slavdece aaa eal ote ERS 
Neb. Rev. Stat. § 23-1908 (Reissue 1983) provides that the 
restoration of lines and corners of original government surveys 
shall be in accordance with the laws of the United States and the 
circular of instructions of the U.S. Department of the Interior, 
Bureau of Land Management. 

State Jarchow>. 5 fs see ews aaele bela view or ndigar none eres 
The circular of instructions of the U.S. Department of the Interior 
provides that in restoring lines of a survey the purpose is not to 
correct the original survey, but to determine where the corner was 
established in the beginning; that an existent corner is one whose 
position can be located by an acceptable survey record, including 
testimony of witnesses who have a dependable knowledge of the 
original location; and that an obliterated corner’s location may be 
recovered if proved beyond a reasonable doubt by unquestionable 
testimony. 

State v. Jarchow occ cece eee e eee eeeeeee Rem 
A survey corner is not considered lost if its position can be 
recovered satisfactorily by means of the testimony of witnesses 
having positive knowledge of the precise location. 

State v. Jarchow we eee eee eee ee ne Garena tes eles 
A lost corner is a point of a survey that cannot be determined 
beyond a reasonable doubt from acceptable evidence. 

State Vie Tarchow: -— 6 scscistelsiecis wee Sia) Sialesese orto vestamnayaltn, ccsye's @lodegsd 
The rules for restoration of lost corners should not be employed 
until all original and collateral evidence has been developed. 
Staté:v.. Jarchow: ssc. wos Vanwcde wie pan ce sha oo ahaa ats 
In restoring lost corners a surveyor must utilize proportionate 
measurement unless outweighed by conclusive evidence of the 
original survey. 

State'v.-Jarchow: ns ieee eee gee eda eteie Gane oe aye Pare Sen ee ied 
Proportionate measurement requires that any excess or deficiency 
between two existent corners shall be distributed equally among 
the intervals existing between such existent corners. 

State:v. Jarchow: os esecdes eee Sete eee oR aie de erase 
As a general rule, testimony of witnesses employed by a surveyor 
to recover an obliterated corner should be reduced to writing and 
be given under oath. 

State Vs Jarchow.. 6:i5/.0).44 ie eld ads 2 eeraet ae Sie edhe tyedee 
At common law a landowner could not be compelled to build a 
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partition fence. A party, therefore, by the erection of such fence, 
acquires no right of action for contribution from the owner of 
lands adjoining. 

Schnakenberg v. Schroeder... 6... cc cece e tenes 
While Neb. Rev. Stat. §§ 34-101 to 34-115 (Reissue 1984) provide 
a procedure for ascertaining and fixing the rights and duties of 
coterminous proprietors with respect to a division fence, such 
Statutes are not exclusive, but coterminous proprietors may by 
contract adjust their respective rights and obligations regarding a 
division fence. 

Schnakenberg v. Schroeder 6.6... cece ccc ccc ee tenn eee 


12. Neb. Rev. Stat. §§ 34-101 to 34-115 (Reissue 1984) provide a 


method of allocating and assigning to adjoining landowners 
responsibility for maintaining specific parts of a division fence 
where there is no agreement for such maintenance. 

Schnakenberg v. Schroeder 6... cece cece eee neues 


Breach of Contract 


1. 


25 


An owner’s action for a general contractor’s failure to erect a 
structure in a workmanlike manner is one for breach of contract. 
Witherspoon v. Sides Constr. Co. 6... eee ee eee ee ee es 
In an action for breach of a contract, a wronged party may 
recover damages when, at entering a contract, a wrongdoer had 
reason to know the damages which would probably result from a 
breach or when damages are the kind which naturally follow a 
breach. 

Birkel v. Hassebrook Farm Serv. ........ eee e cece eee eee 


3. A wronged party in a contractual dispute may recover any loss, 


injury, or expense incurred in reasonable efforts to minimize his 
injury. 
Birkel v. Hassebrook Farm Serv. ... 2... cece cece cece cease 


4. A promise which the promisor should reasonably expect to induce 


action or forbearance on the part of the promisee or a third person 
and which does induce such action or forbearance is binding if 
injustice can be avoided only by enforcement of the promise. The 
remedy granted for breach may be limited as justice requires. 

Yankton Prod. Credit Assn. v. Larsen .... 0.00. cece cee ee 


Breach of Warranty 


1. 


To establish a breach of implied warranty of merchantability, 
there must be proof that there was a deviation from the standard 
of merchantability at the time of sale and that such deviation 
caused the plaintiff’s injury. In order for the goods to be 
merchantable under Neb. U.C.C. § 2-314 (Reissue 1980), they 
must beat least such as are fit for the ordinary purposes for which 
such goods are used. 

Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 
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In order for one to recover for a breach of an implied warranty of 
fitness, the purchaser must prove that (1) the seller had reason to 
know of the buyer’s particular purpose, (2) the seller had reason to 
know that the buyer was relying on the seller’s skill or judgment to 
furnish appropriate goods, and (3) the buyer, in fact, relied upon 
the seller’s skill or judgment. 

Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 

Any action to recover damages based on alleged professional 
negligence or upon alleged breach of warranty in rendering or 
failure to render professional services shall be commenced within 
2 years next after the alleged act or omission in rendering or failure 
to render professional services providing the basis for such action; 
Provided, if the cause of action is not discovered and could not be 
reasonably discovered within such 2-year period, then the action 
may be commenced within | year from the date of such discovery 
or from the date of discovery of facts which would reasonably 
lead to such discovery, whichever is earlier. Neb. Rev. Stat. 
§ 25-222 (Reissue 1979). 

Smith VGanzs “tec 4) faded wees eek waked bien stan ee 
Revocation of acceptance and breach of warranty of accepted 
goods are separate remedies, and a buyer may pursue either 
remedy or both. 

Wendt v. Beardmore Suburban Chevrolet ...............06. 
An express warranty must have been made a part of the basis of 
the bargain. In order to recover for breach of an express warranty, 
a buyer must prove there was reliance upon the warranty. 

Wendt v. Beardmore Suburban Chevrolet ................-. 


Failure of a county to post a bridge load capacity may be 
negligence or evidence of negligence. 

Corbet, Inc. v. County of Pawnee... ee eee eee eee 
It is incumbent upon the plaintiff to prove that the negligence of 
the county was the proximate cause of the bridge collapse before 
recovery may be had against the county. 

Corbet, Inc. v. County of Pawnee”... eee eee 


It is an elementary principle of law that when a broker produces a 
purchaser ready, willing, and able to enter into the subject 
transaction, the broker is entitled to the promised commission. 
Armstrong v. Hartford LifeIns.Co.  ........... 2. ccc ecco 
An agreement to pay a commission is binding on the principal 
despite the refusal or default on the part of the principal to 
complete the transaction based on the terms agreed to. 
Armstrong v. Hartford LifeIns. Co. .....--......2 cece cues 
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Case Overruled 


1. 


In cases where the Legislature has authorized suits against the 
State of Nebraska and has required that summons shall be served 
as in other cases, without detailed specification, the method of 
serving summons specified for use in any other type of action 
against the state constitutes service “as in other cases.” To the 
extent that Anstine v. State, 137 Neb. 148, 288 N.W. 525 (1939), is 
in conflict with this rule, it is overruled. 

Beatrice Manor v. Department of Health ...............00. 
When the Legislature has waived the State’s sovereign immunity 
as to a particular cause of action and has designated a person or 
official as the agent of the State upon whom summons may be 
served, that person or official validly may enter a voluntary 
appearance for the State, thereby waiving the issue of in personam 
jurisdiction. To the extent that Anstine v. State, 137 Neb. 148, 288 
N.W. 525 (1939), conflicts with this holding, it is overruled. 
PointerVi State 2254 sie soe Pind aS Sadie ceo Roa wae 


Cases Disapproved 
Neb. Rev. Stat. § 21-20,104 (Reissue 1983) is a survival statute which 


destroys the capacity of former shareholders of a dissolved 
corporation to sue or be sued on rights entirely dependent upon 
and existing solely as an outgrowth of the shareholder status 
except within 2 years after the corporation has been dissolved. The 
language in Russell v. First York Sav. Co., 218 Neb. 112, 352 
N.W.2d 871 (1984), which characterizes § 21-20,104 as a statute of 
limitations, is disapproved, as is any such suggestion which may 
be contained in Barnes v. Hampton, 198 Neb. 151, 252 N.W.2d 
138 (1977). 

Van Pelt v. Greathouse ........... 0. ce cece eee cece enees 


Causes of Action 


1. 


Causes of action for deceit or fraud survive notwithstanding the 
death of the person entitled to the same. 

Howsdenv. Rolenc .......... 0. cece eee ce cence eee eeeece 
The elements of a cause of action based upon the intentional 
infliction of emotional distress are (1) that there has been 
intentional or reckless conduct, (2) that the conduct was so 
outrageous in character and so extreme in degree as to go beyond 
all possible bounds of decency and is to be regarded as atrocious 
and utterly intolerable in a civilized community, and (3) that the 
conduct caused emotional distress so severe that no reasonable 
person should be expected to endure it. 

Gall v. Great Western Sugar Co. ow. ee ee ec cee cee nes 
If the injured employee does not have an independent cause of 
action, the injured employee’s spouse cannot maintain an 
independent cause of action. 

Johnston v. State 6... eee eee cee eee e nee ee eeenee 
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It is not necessary that the constitutional provision relating to 
damage for a public use be set out or its existence alleged in the 
petition stating the cause of action. All that is necessary is that the 
litigant allege and prove facts constituting a cause of action 
because of it. 

Kulav..Prososki: i4-60.cc03 Seg cha oie eeilec ew eu heen nae 
The doctrine of res judicata applies when the same cause of action 
is sought to be litigated a second time. Whether the subsequent 
suit alleges the same cause of action as the prior suit is determined 
by whether the right sought to be vindicated rests upon the same 
operative facts. If so, the same cause of action has been alleged, 
even if different theories of recovery are relied upon. 

Graham v. Waggener... cece ce ccc te eee eens 
Res judicata rests upon the principle that a final judgment on the 
merits by a court of competent jurisdiction is conclusive upon the 
parties in any later litigation involving the same cause of action. 
Graham v. Waggener 0... ce eee tet eee eet 


Child Custody 


1. 


In evaluating the general concept of the best interests and welfare 
of the child, it is settled and fundamental law that this court will 
give weight to the fact that the trial judge saw and observed the 
witnesses and the attitude of the parties at the trial. 

Koch’v: Koch < )si$4:ccw fad ose es agioescede aie anon sia eenlaent 
Where it is determined that an individual is the natural parent, 
even though one may initially deny paternity, and thereafter 
establishes a familial relationship with the children, both 
emotional and financial, the question of which parent should 
have custody of the children should be determined on the basis of 
the best interests of the children. 

State ex rel. Laughlinv. Hugelman ..............00 2s ee cue 


Where facts affecting the custody and best interests of children — 


existing at the time of the decree awarding custody are not called 
to the attention of the court, and particularly in default cases, 
where the issues affecting custody have not been fully tried, the 
court, upon a proper motion for modification, may consider all 
facts and circumstances, including those existing prior to and at 
the time of the judgment or decree, in making a subsequent 
determination of custody. 

State ex rel. Laughlinv. Hugelman ................. 00000. 
In actions seeking modification of the trial court’s order as to the 
custody of children in a marriage dissolution case, the court must, 
on appeal, review de novo the trial court’s determination with 
regard to whether a change of circumstances has occurred which 
justifies the modification of the earlier custody order. 

Boll’. Boll os b0 co peccaed ened cetncia see nsp ts Hs She CASE ENS 
In a modification hearing to determine who should have custody 
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of the children, the paramount consideration is the best interests 
of the children. 

Boll:vi Bolll os stesccs: tcc cans bei ad Paka sae Ree Wh E SS OSES, 
Orders fixing custody of minor children will not be modified 
unless there has been a change of circumstances indicating that the 
person who has custody is unfit for that purpose or that the best 
interests of the child require such action. 

Boll vi:Bollt 22:0 eaae es 4 8 gris ehaaces data eats Cea. 
The general rule in cases where a custodial parent desires to leave 
the jurisdiction for any legitimate reason is that the minor children 
will be allowed to accompany the custodial parent if the court 
finds it to be in the best interests of the children to continue to live 
with that parent. 

BoOlVeBoll! s.hsasecna debs aieecn ets hia BAG Re Halas nd eee oe recs 
In a divorce case it is generally the best policy to keep minor 
children within the jurisdiction of the court. However, the welfare 
of the child should receive the paramount consideration in the 
determination thereof, and this policy should yield to the best 
interests of the child. ; 

Bolbve(Boll: oic.g 5-5 pie iene ale edeaveay yee Paawelste ee Gee tae ee oe 
The discretion of the trial court in its determination as to whether 
to keep minor children within the jurisdiction of the court is 
subject to review, but its determination will not be disturbed 
unless there is a clear abuse of discretion or it is clearly against the 
weight of the evidence. 

Boll vBoll, tees. cin latencies Sate he Ciel Sa he ce eh te 
An award of custody to a parent should not be interpreted as a 
sentence of immobilization. A custodial parent will not be placed 
in a position of deciding between custody of one’s child and a 
more successful career. 

BolhVitBOll) see Sac uae sin-d Baal Gav ois gerne pe oneal Se 
Determinations as to the custody of children in a marriage 
dissolution case are matters initially entrusted to the sound 
discretion of the trial judge, which matters, on appeal, will be 
reviewed de novo on the record and affirmed in the absence of an 
abuse of the trial judge’s discretion; however, where the evidence is 
in conflict, this court will give weight to the fact that the trial 
judge observed and heard the witnesses and accepted one version 
of the facts rather than another. 

Parsons v. Parsons ... eee ce eet eee te eens 
Merely moving children out of the state of domicile does not ipso 
facto constitute a change of circumstances, but may be considered 
with other evidence to be a change of circumstances which will 
warrant a modification of the decree. 

Parsonsv. Parsons... se. cece cece teen n nee e eens 
Failure to immediately take reasonable measures, as provided by 
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Neb. Rev. Stat. § 43-250 (Reissue 1984), to notify a parent that 
temporary custody has been taken of a juvenile pursuant to the 
provisions of Neb. Rev. Stat. § 43-248 (Reissue 1984) does not 
deprive the juvenile court of jurisdiction. 

InreInterest of S.S.L.  ..... cece eee c ener eens 


Child Support 


Under Neb. Rev. Stat. § 42-351 (Reissue 1984), where dissolution 
of a marriage is sought, general jurisdiction over the marital 
relationship and all related matters, including child custody and 
support, is vested in the district court in which a petition for 
dissolution of marriage is properly filed. 

Robbins v. Robbins oe eee eee reece tee e eee eeee 
Nemec'vs.Nemec acide acei dicta se eenecpeeing bacieae ed ewdes 
Child support orders entered under Neb. Rev. Stat. ch. 42 
(Reissue 1984) must recognize and give effect to prior child 
support orders properly entered under Neb. Rev. Stat. 
§ 43-512.04 (Reissue 1984), so long as such § 43-512.04 orders 
remain in effect. 

Robbins v. Robbins ow... eect ee eee 
In determining the amount of child support to be ordered, the trial 
court must take into consideration the status, character, and 
situation of the parties and attendant circumstances, including the 
financial condition of the party making the payments and 
estimated costs of support of the children. 

Lainson v. Lainson .... 6k ee cece ne ee ee nee 
Salmon V: Salmon... e4.0c2h00. hb Fae ele dee cdacee wad aew de ues 
The amount of child support ordered in a dissolution of marriage 
action is initially left to the sound discretion of the trial judge and 
is reviewed de novo on the record in this court and affirmed in the 
absence of an abuse of discretion. 

Lainsonv. Lainson ...... 1. eee eee eee een eee 
Where the failure to pay child support is the result of intentional 
conduct, an application for modification may be denied on the 
basis of the equitable doctrine of clean hands. 

Voichoskie v. Voichoskie 6... kee cee eee 
A court which has jurisdiction in a divorce action does not lose its 
continuing jurisdiction over child support matters when a support 
order in the action is transcribed and filed with the clerk of the 
district court in another county. 

Nemec vi: Nemec™ .sc6' 6 sornaiscad owe nt as bale haere Feed Weve 
Alimony, child support, and property settlement issues must be 
considered together to determine whether a court has abused its 
discretion. 

Salmon v. Salmon... 2... cee ccc ee cc eee eee teens 
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Civil Service 
1. 


Claims 


INDEX 


A civil service commission may require that a list of witnesses and 
documents to be relied upon at a hearing under Neb. Rev. Stat. 
§ 19-1808 (Reissue 1983) be furnished to an employee by the 
appointing authority. 

States:vs Anderson. eidaiensvececagesgceeigh. eaten teteee 
At a hearing under Neb. Rev. Stat. § 19-1808 (Reissue 1983), it is 
improper to receive unsworn statements and to receive sworn 
statements from persons not required to submit to 
cross-examination. 

Statesv. Anderson... eee eee ene n een e nes 


A notice of a possible future “claim” against an irrigation district under 


Neb. Rev. Stat. § 46-160 (Reissue 1984) does not satisfy the 
requirements of Neb. Rev. Stat. § 23-2404 (Reissue 1983). 
Peterson v. Gering Irr. Dist. «0... eee eee eee 


Commission of Industrial Relations 
The Commission of Industrial Relations, pursuant to Neb. Rev. Stat. 


§§ 48-801 et seq. (Reissue 1984), does have jurisdiction, that is, 
authorized power, to resolve industrial disputes between agencies 
or departments of the State of Nebraska and their employees. 
State Code Agencies Ed. Assn. v. Department of Pub. Insts. 


Compromise and Settlement 


1. 


Confessions 
4; 


In civil cases it is for the client to decide whether he will accept a 
settlement offer. 

SmithvyGanz: > gence sedi. Jed Sad cae bie esane oes bale Res 
Failure to communicate an offer of settlement in a dissolution 
action cannot be made the basis of a claimed act of professional 
negligence absent evidence that the proposed settlement was not 
unconscionable and would therefore likely have been approved by 
the district court. 

Smith.v..Ganz> - Sacisacennseid ata rede bacetedae oxen eas 


In order to be admissible a statement or confession must have 
been freely and voluntarily made, and must not have been 
extracted by any direct or implied promise or inducement, no 
matter how slight. 

StatevCnisp “enter es eee or aie cenirkan ae eee eee 
Statév. Robertson (ci icccces is ivesweee se tibeheicees ghaees 
The determination of whether a statement was freely and 
voluntarily made necessarily turns on the totality of 
circumstances in any particular case. 

StatewuCnisp : sie sed6.dis sieht ed cleo aia bo Mateo Rosas 
A finding of the trial court that the statement of an accused was 
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freely and voluntarily made will ordinarily not be set aside on 
appeal unless the finding is clearly erroneous. 

State:V: Crispy: a.c tas varanasi be «svete seca esas ats 
An interrogating police officer’s promise to see what he could do 
for a suspect being questioned, who expressed a need for help 
because of his alcohol and drug addiction, is not such an 
inducement as to render the suspect’s statements involuntary. 
State-V:./ Crisp. dese eee eee ao Soe STEAD peda we aes 
If the individual indicates in any manner, at any time prior to or 
during the questioning, that he wishes to remain silent, the 
interrogation must cease. 

State:vs:Perkins: - sca daudistinawiedaca ens seo a eee apts eS 
A “sympathetic” approach in an interrogation does not amount 
to coercion. 

State‘vz-Perkins$) «.c4niscons ded casnn Pia tote cies aeten@ oes 
Voluntariness is the ultimate test to use an accused’s statement as 
evidence in a criminal prosecution. 

State'v:. Bodtke: -.y.c cede toad tee bees ee edna Sues 
On questioned voluntariness, an accused’s statement, whether an 
admission or a confession, made to private citizens, as well as to 
law enforcement personnel, must be voluntary as determined bya 
court for admissibility and as a fact ascertained by the jury. 

State v:-Bodtké: © cescuhis eect She ere weed tins Henge can 
Generally, before one is a person in authority perhaps affecting 
voluntariness of an accused’s statement or confession, the accused 
must reasonably believe that the person making a promise or 
inducement related to a statement or confession is one who has the 
capacity, directly or indirectly, to produce a represented material 
result in the prosecution or disposition of a matter in the criminal 
justice system. 

State ViBOdtke: «cei laattertied scstediers viele eps wy duasicessleave oe as a 
Voluntariness is the ultimate test to use an accused’s statement, 
admission, or confession as evidence in a criminal prosecution. 
Statev: Robertson... es sedi cedars ceed asa ease eee ces 
A promise to inform a prosecuting authority about a declarant’s 
cooperation is not an improper inducement producing 
involuntariness. 

State v. Robertson 6... eee ec eee tee tee ene e eee 


Consideration 


1. 


A good faith purchaser of land is one who purchases for valuable 
consideration without notice of any suspicious circumstances 
which would put a prudent man on inquiry. 

Madér:-v- Kall6s' 22 iiiasaieraen ceced grein Saka acetal saa’ 
The burden of proof is upon a litigant who alleges that he is a good 
faith purchaser to prove that he purchased the property for value 
and without notice. 

Mader 'v:Kallos: .3.3..25.520 00 240 2b en Vaicbd Heal seine Sas 
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In order for a detriment to the promisee to constitute a valid 
consideration for a note or contract, it must have been within the 
express or implied contemplation of the parties and known to and 
agreed to by them. 

Yankton Prod. Credit Assn.v. Larsen .............0000000: 
Consideration is sufficient to support a contract if there is any 
detriment to the promisee or benefit to the promisor. Valuable 
consideration to support a contract need not be one translatable 
into dollars and cents. Compensation and consideration are 
neither identical nor synonymous. : 

Buckingham v. Wray 6... cece ccc eee eee eee 


Constitutional Law 


1. 


In criminal contempt proceedings the accused is entitled to due 
process of law and is presumed to be innocent, cannot be 
compelled to testify against himself or herself, and must be 
advised of the nature of the charges. 

In re Contempt of Sileven oo. eee eee eee eee 
An accused is entitled to be represented by counsel in all critical 
stages of a criminal proceedings against him, but the right to 
counsel may be waived, if such waiver is made intelligently and 
understandingly with the knowledge of an accused’s right to 
counsel. 

State vsJOst — eccirediseenad weedy ht alia etceayd waned Sales cae 
A defendant has a constitutional right of self-representation and 
may proceed to defend himself without counsel, when he 
voluntarily, understandingly, and intelligently elects to do so. 
StateveIJ Ost... cesneenin eee tad eed Vewelod bald eee eau eaiels 
The record ofa prior conviction used for enhancement purposes is 
not required to show a complete waiver of constitutional rights as 
required by State v. Tweedy, 209 Neb. 649, 309 N.W.2d 94 (1981). 
Statew: JONES. ssatsee rw gs tea Mea awwiae baie shalt shaman eis 
Ina facial challenge to the overbreadth and vagueness of a law, 
that is, a claim that the law is invalid in toto and therefore 
incapable of any valid application, a court’s first task is to 
determine whether the enactment reaches a substantial amount of 
constitutionally protected conduct. If it does not, then the 
overbreadth challenge fails. The court then examines the facial 
vagueness challenge and, assuming the enactment implicates no 
constitutionally protected conduct, upholds the challenge only if 
the enactment is impermissibly vague in all its applications. 
State-v.Groves: cece cased ee theese eae eee oe eens aba 
The word “abuse” insofar as it includes verbal abuse is construed 
to include only those which have been described as “fighting” 
words, that is, those which by their very utterance tend to inflict 
injury or tend to incite an immediate breach of the peace. As so 
construed, a statute or ordinance violates neither the first 
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amendment to the Constitution of the United States nor article |, 
§ 5, of the Constitution of Nebraska. 

StatévicGroves’ “sceyaeeed gave oad be eben Weel ka sleee aces 
Except in the most unusual of cases, for a question of 
constitutionality to be considered on appeal, it must have been 
properly raised in the trial court. If not so raised, it will be 
considered to have been waived. 

Statev; Brand isu ecccwe a hes 8a Le Ve eens es Poe 
Factors to be considered in evaluating whether a sentence 
constitutes cruel and unusual punishment under the federal 
Constitution and Neb. Const. art. I, §§ 9 and 15, are (1) the 
gravity of the offense and the harshness of the penalty, (2) the 
sentences imposed on other criminals in the same jurisdiction, and 
(3) the sentences imposed for commission of the same crime in 
other jurisdictions. 

State v: Brand sc: cued eeoe ele he ceeds bene ennmeeees 
Legislatures are not required to select the least severe penalty 
possible, so long as the penalty selected is not cruelly inhumane or 
disproportionate to the crime involved. 

Statev. Brand oo. eee cee eee ee reece eee ee eens 
Enhancing a sentence because of a prior conviction is not cruel 
and unusual punishment. 

State'v:- Brand: oc sccccsuky cafe pede eb Kae wed See ede 
The sixth and fourteenth amendments to the U.S. Constitution 
require only that no indigent criminal defendant be sentenced to a 
term of imprisonment unless the State has afforded him the right 
to assistance of appointed counsel in his defense. 

Staté'v:- Austin? 26 cid viiina a dgiiwote wie atiian cee dive 
The fourth amendment prohibition against unreasonable 
searches and seizures is inapplicable to the conduct of private 
parties not acting as agents of law enforcement authorities. 

State Vi. Ware: cic smctacnes see estle eiseedinue tek wueeutee dee mathe 
When private property has been damaged for public use, the 
owner is entitled to seek compensation in a direct action under 
Neb. Const. art. I, § 21. 

Kula'v: Prososki: crsauiis ce aed carded tale dda tec at 
Neb. Const. art. I, § 21, is self-executing, and legislative action is 
not necessary to make the constitutional remedy available. 
Kiula:v2'Prososki:) . v:cc-acdeo Cathie tebe eden ened 
The fact that a landowner could have sued in tort under the 
Political Subdivisions Tort Claims Act, Neb. Rev. Stat. 
§§ 23-2401 et seq. (Reissue 1983), for damage caused to property 
for a public use does not preclude such landowner from 
proceeding in a direct action for damages under the Constitution. 
Killa:vsPrososkt). “te.ciab toes cain Laeid arya Patledeatn wacko ean ese Bia 
Trial strategy adopted by counsel without prior consultation with 
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the accused will preclude the accused from asserting 
constitutional claims in the absence of exceptional circumstances. 
State.v. Ohler: sost ccs Bee aad Sie d ban eee dees See dans 
A constitutional question not raised at the initial trial in the 
municipal court forecloses the appellant from raising such 
question in the district court or this court. 

Staté-v: Hunter > elie scde ete s Westen ack, oa eee Yee tes 
Neb. Rev. Stat. § 20-148 (Reissue 1983) does not constitute a 
waiver of sovereign immunity by the State of Nebraska for actions 
brought in federal court under 42 U.S.C. § 1983 (1982). 
Pattesonv. Johnson... ee ee eens 
Todd v. Board of Educational Lands and Funds, 154 Neb. 606, 48 
N.W.2d 706 (1951), does not interpret any enactment of the 
Nebraska Legislature as constituting a waiver of this state’s 
sovereign immunity for actions brought in federal court pursuant 
to contract. 

Pattesonv. Johnson... 1. eee eee eee eee 
The provision of Neb. Const. art. V, § 22, which states, “‘The state 
may sue and be sued, and the Legislature shall provide by law in 
what manner and in what courts suits shall be brought,” is not 
self-executing. Legislative action is necessary to make it available. 
Pattesonv. Johnson 2... eee eee eee cette eee 
State courts have as great a constitutional obligation to uphold 
and protect the federal Constitution and law as do the federal 
courts. 

Pattesom vi JONSON: -::c)05.05 Gorse wise cle Hee tite ewes oe Sees oles 
Nonexistent at common law, divorce is a matter within the 
exclusive and supreme province of the Legislature, subject to 
limitations imposed by the Constitutions, state and federal. 
Bls@visBIse:s «35.2 sz cures euecuie te ales sink. 2 Saw de Garmae pacenened 
The due process clause of the fourteenth amendment does not 
require that law enforcement agencies preserve breath samples in 
order to introduce breath analysis tests at trial. 

StatevVRolh? 3: ictinalts cue he ei ceateceds Sod Cie Geese aigtales 


Construction Contracts 


1. 


An owner’s action for a general contractor’s failure to erect a 
structure in a workmanlike manner is one for breach of contract. 
Witherspoon v. Sides Constr. Co. oo... cece cece ee eens 
The period of repose applicable to a general contractor is found in 
Neb. Rev. Stat. § 25-223 (Reissue 1979) and begins to run when 
construction of the structure is completed. 

Witherspoon v. Sides Constr. Co. ..... 0... e eee ee ee eee eee 
The period of repose applicable to an architect who has a duty to 
inspect throughout construction is contained in Neb. Rev. Stat. 
§ 25-222 (Reissue 1979) and begins to run when construction is 
completed. 

Witherspoon v. Sides Constr. Co. oo... cece eee ee eee 
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Contempt 


1. 


10. 


INDEX 


The period of repose applicable to an engineer who has no duty 
other than to provide a design to an architect is contained in Neb. 
Rev. Stat. § 25-222 (Reissue 1979) and begins to run when the 
design is delivered to the architect. 

Witherspoon v. Sides Constr. Co... 6.0 e eee cece ee eee teens 


A coercive sanction arises out of a civil contempt, is not final in 
nature, and is not appealable. 

Inre Contempt of Sileven o.oo... ec ee eee eee 
A sentence in a contempt case which is limited to imprisonment 
for a definite period operates not as a remedy coercive in its nature 


but solely as punishment for the completed act of disobedience, 


and is appealable. 

Inre Contempt of Sileven 66... eee cee eee 
A sentence in a prosecution for contempt, except that committed 
in open court, which is wholly punitive, may properly be imposed 
only in proceedings instituted and tried as for criminal contempt. 
Inre Contempt of Sileven 6... cece eee ccc eee eens 
In criminal contempt proceedings the accused is entitled to due 
process of law and is presumed“to be innocent, cannot be 
compelled to testify against himself or herself, and must be 
advised of the nature of the charges. 

Inre Contempt of Sileven ... ee eee ee cee eee eens 
A criminal sanction is invalid if imposed in a proceeding that is 
instituted and tried as a civil contempt. 

Inre Contempt of Sileven  .. 6... cece cece eee eens 
In Neb. Rev. Stat. § 25-2121 (Reissue 1979), when referring to the 
willful disobedience of any lawful order of the court, the word 
“willful” means the violation was committed intentionally, with 
knowledge that the act was in violation of the court order. 

Inre Contempt of Sileven 6... ec eee 
If a contempt is criminal, the judgment is final and a proper 
subject for an appeal. If the contempt is civil, the judgment is not 
final; the order is interlocutory and not subject to appeal. 

State ex rel. Kandt v. North Platte Baptist Church ........... 
A civil contempt order can be attacked by a party litigant only 
through a habeas corpus proceeding. 

State ex rel. Kandt v. North Platte Baptist Church ........... 
Criminal contempt is a prosecution to preserve the power and 
vindicate the dignity of the court and to punish for disobedience 
of the court’s orders. 

State ex rel. Kandt v. North Platte Baptist Church ........... 
Civil contempt is an action brought by a party litigant to preserve 
and enforce his rights and compel obedience to orders and decrees 
adjudicated in his favor. 

State ex rel. Kandt v. North Platte Baptist Church ........... 
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The true character of a contempt proceeding lies in the procedures 
used in conducting the contempt hearing and the sentence 
imposed. 

State ex rel. Kandt v. North Platte Baptist Church ........... 
Incarceration, standing alone, is not determinative of criminal 
contempt. If the imprisonment is not inflicted as punishment but 
is intended to be remedial by coercing the defendant to do what he 
has refused to do, the contempt is civil. 

State ex rel. Kandt v. North Platte Baptist Church ........... 


Contractors and Subcontractors 


Contracts 


1. 


1. 


An owner’s action for a general contractor’s failure to erect a 
structure in a workmanlike manner is one for breach of contract. 
Witherspoon v. Sides Constr. Co... ... ccc eee cece eee 
The period of repose applicable to a general contractor is found in 
Neb. Rev. Stat. § 25-223 (Reissue 1979) and begins to run when 
construction of the structure is completed. 

Witherspoon v. Sides Constr. Co... ... eee cece ee ee eee eee 


A party who has been induced to enter into a contract by a 
material misrepresentation has, upon discovery of such 
misrepresentation, an election of remedies: either to affirm the 
contract and sue for damages or to disaffirm the contract and be 
reinstated to the induced party’s position which existed before 
entry into the contract. 

Christopher v. Evans 6... cece cece cece cern ences 
It is an elementary principle of law that when a broker produces a 
purchaser ready, willing, and able to enter into the subject 
transaction, the broker is entitled to the promised commission. 
Armstrong v. Hartford Lifelns.Co.  ...............0e eee ee 
An agreement to pay a commission is binding on the principal 
despite the refusal or default on the part of the principal to 
complete the transaction based on the terms agreed to. 
Armstrong v. Hartford LifeIns.Co.  ........ 0. cece eee 
In the absence of fraud one who signs an instrument without 
reading it, when he can read and has an opportunity to do so, 
cannot avoid the effect of his signature merely because he was not 
informed of the contents of the instrument. 


SmuithivscGanZ 23: ssoedaniaed Means Oto eae eens : 


Mangan v. Landen... 1... ccc eee ccc cnet ences 
A promise which the promisor should reasonably expect to induce 
action or forbearance on the part of the promisee or a third person 
and which does induce such action or forbearance is binding if 
injustice can be avoided only by enforcement of the promise. The 
remedy granted for breach may be limited as justice requires. 

Yankton Prod. Credit Assn. v. Larsen .............0..0000. 
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In order for a detriment to the promisee to constitute a valid 
consideration for a note or contract, it must have been within the 
express or implied contemplation of the parties and known to and 
agreed to by them. 

Yankton Prod. Credit Assn. v. Larsen ....... eee eee eee eee 
There is a good faith obligation in the performance or the 
enforcement of every contract or duty within the Nebraska 
Uniform Commercial Code. Neb. U.C.C. § 1-203 (Reissue 1980). 
Yankton Prod. Credit Assn. v. Larsen ........... cc eee eeeee 
Specific performance should generally be granted as a matter of 
course or right regarding a contract for the sale of real estate 
where a valid, binding contract exists which is definite and certain 
in its terms, mutual in its obligation, free from overreaching fraud 
and unfairness, and where the remedy at law is inadequate. 
Mohrlangyv. Draper... cece tte teens 
In an action for specific performance of a contract to sell real 
estate, generally, it is no defense that there is other available land 
as good as or even better than the land which is the subject of the 
contract to be performed. 

Mohrlang v. Draper... eee cee cence eens 
Hardship equitably excusing specific performance of a contract 
may be a circumstance unforeseeable at entry into the contract. 
Hardship of such nature, however, cannot be self-inflicted or 
caused through inexcusable neglect on the part of the person 
seeking to be excused or exonerated from specific performance. 
Mohrlang v. Draper 6... . kc eee eee cee cee 
An imprudent or bad bargain in and of itself is not an excuse for 
nonperformance of a contract. 

Mohrlang v. Draper ow... eee eet eens 
The provisions of Neb. Rev. Stat. § 67-318(a) (Reissue 1981) may 
be modified either by an agreement between the partners or by a 
course of dealing amounting to an agreement between the 
partners. 

Smith. vs.Daub a2 esas cca vee edie sete ae ohee teen RIN 
The interpretation given a contract by the parties themselves while 
engaged in the performance of it is one of the best indications of 
the true intent of the contract, and ordinarily such construction of 
the contract should be enforced. 

Smith. Daub: oj. cssnirs enka saute ead + ceekawieleaads 
Generally, a suit to declare a contract void, which if void was void 
at its inception, must be commenced within 4 years of the 
execution of the contract. 

Lake v. Piper, Jaffray & Hopwood Inc. ............00e cee eee 
Consideration is sufficient to support a contract if there is any 
detriment to the promisee or benefit to the promisor. Valuable 
consideration to support a contract need not be one translatable 
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Conversion 


INDEX 


into dollars and cents. Compensation and consideration are 
neither identical nor synonymous. 
Buckingham v. Wray... oe een eet eee ee enes 


In an action for conversion the plaintiff must allege facts showing a 


Convictions 
1. 


Corporations 
Neb. Rev. Stat. § 21-20, 104 (Reissue 1983) is a survival statute which - 


right to immediate possession of the property at the time of the 
conversion. 
Prososki v. Commercial Nat. Bank... 6... ee ee eee eee eee 


In reviewing the sufficiency of the evidence supporting a finding 
of guilt, this court neither determines the plausibility of 
explanations nor weighs the evidence, such matters being for the 
trier of fact; the conviction must be sustained if, viewing the 
evidence most favorably to the State, there is sufficient evidence 
to support it. 

State vSmith eo ciccevecceai sae ls owls s Cave Wak hae eee ae ee 


’ Where the jury has been properly instructed that the testimony of 


an accomplice should be scrutinized closely for possible motives 
of falsification, the uncorroborated testimony of an accomplice 
who has given false testimony concerning a material matter may 
be sufficient to sustain a conviction. 

StateveSmith: veces ce tvasivdoke dai eevee eres ceeds 
In determining the sufficiency of evidence to sustain a conviction, 
it is not the province of this court to resolve conflicts in the 
evidence, pass on the credibility of witnesses, determine the 
plausibility of explanations, or weigh the evidence. Such matters 
are for the trier of fact, anda verdict made by the trier of fact must 
be sustained if, taking the view most favorable to the State, there 
is sufficient evidence to support it. 

State.v..GOOdON « e-eicesys spoked Reed BA eae es aceloe 
State v. Bennett ..... 0.0 ccc cece cece cece cence cence eeees 
State v. Fix ..............0005 ie stand Su seace matrices te, 


destroys the capacity of former shareholders of a dissolved 
corporation to sue or be sued on rights entirely dependent upon 
and existing solely as an outgrowth of the shareholder status 
except within 2 years after the corporation has been dissolved. The 
language in Russell v. First York Sav. Co., 218 Neb. 112, 352 
N.W.2d 871 (1984), which characterizes § 21-20,104 as a statute of 
limitations, is disapproved, as is any such suggestion which may 
be contained in Barnes v. Hampton, 198 Neb. 151, 252 N.W.2d 
138 (1977). 

Van Pelt v. Greathouse ........... S99 Site squad pak e eae 
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It is within the discretion of a trial court to tax costs in certain 


Courts 


Criminal Law 
1. 


proceedings as it “may think right and equitable.” Neb. Rev. Stat. 
§ 25-1711 (Reissue 1979). 
States:viAnderson®  .fsacd viiie tae ewat ee ainda wie hie 


Where a defendant or his attorney has actual notice of the entry of 
a sentencing order in a county court within 10 days of the entry of 
such order, an appeal to the district court must be perfected 
pursuant to the requirements of Neb. Rev. Stat. § 29-611 (Reissue 
1979). 

State-v.Fiene: 2. ..55. ce-ch ead chee Vee vehae bee sue ue anes 
Where cases are interwoven and interdependent, and the 
controversy involved has already been considered and determined 
in a prior proceeding involving one of the parties now before the 
court, the court has a right to examine its own records and take 
judicial notice of its own proceedings and judgment in the prior 
action. 

Inre Estateof Casselman ........ 0. eee cece eee ee ee eee 
On remand the district court has no alternative except to obey and 
perform the mandate of the Supreme Court. 

State:v. Rolling 2.05 sccceseee see ec ied gee eee deeues vs 
An appellate court will not consider or review a ruling of a trial 
court when the questioned ruling is not a part of the trial record. 
The Supreme Court will not speculate about proceedings in a trial 
court but must rely upon the record presented for review. 
Buckingham v. Wray)... eee cee eee cee eee 
State courts have as great a constitutional obligation to uphold 
and protect the federal Constitution and law as do the federal 
courts. 

Pattéson Vv. JOHNSON: occ ead veins cae ee ee se eee eee 


Neither mandatory good time earned pursuant to Neb. Rev. Stat. 
§ 83-1,107 (Reissue 1981) nor meritorious good time earned 
pursuant to Neb. Rev. Stat. § 83-1,107.01 (Reissue 1981) is 
automatically forfeited upon revocation of parole. Such 
forfeiture must occur upon either the recommendation of the 
chief executive officer of the facility to which the offender is 
entrusted or the parole administrator, depending upon who has 
custody at the time of revocation, subject to approval of the 
director of the Department of Correctional Services. Once 
forfeited or withheld, good time credits may be restored to the 
offender in like manner. 

Malone v. Benson... 1. eee eee ee teeter tere ees 


2. Pursuant to Neb. Rev. Stat. §§ 83-1,107 and 83-1,107.01 (Reissue 
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1981), the Board of Parole merely has the right to make 
recommendation of forfeitures of good time when the offender is 
in the custody of the Board of Parole. The discretion referred to 
by statute vests solely in the chief executive officer of the facility 
when the offender is in the custody of the Department of 
Correctional Services and in the parole administrator when the 
offender is in the custody of the Board of Parole, in each instance 
subject to the approval of the director of the Department of 
Correctional Services. 

Malonev. Benson... .. eee ccc cc eee cece neta 
Modus operandi is a characteristic method employed by a 
defendant in the performance of repeated criminal acts, and 
means, literally, “method of working,” and refers to a pattern of 
criminal behavior so distinctive that separate crimes are 
recognizable as the handiwork of the same wrongdoer. 
Staté:vCraig:~- veces eal hake ese gas ye BeOS RS 
An accused is entitled to be represented by counsel in all critical 
stages of a criminal proceedings against him, but the right to 
counsel may be waived, if such waiver is made intelligently and 
understandingly with the knowledge of an accused’s right to 
counsel. 

State Vi JOst): nee Ao Recah daekhe werent gant aut 


A defendant has a constitutional right of self-representation and . 


may proceed to defend himself without counsel, when he 
voluntarily, understandingly, and intelligently elects to do so. 
State:v..JOst soccntee itech nice payin a en tata taped Qala 
Where the jury has been properly instructed that the testimony of 
an accomplice should be scrutinized closely for possible motives 
of falsification, the uncorroborated testimony of an accomplice 
who has given false testimony concerning a material matter may 
be sufficient to sustain a conviction. 

StateV: Smith. — 2 sc2.6f0eie id ate dW da de teed be adoa o 
Factors to be considered in evaluating whether a sentence 
constitutes cruel and unusual punishment under the federal 
Constitution and Neb. Const. art. 1, §§ 9 and 15, are (1) the 
gravity of the offense and the harshness of the penalty, (2) the 
sentences imposed on other criminals in the same jurisdiction, and 
(3) the sentences imposed for commission of the same crime in 
other jurisdictions. 

Statev-:Brafid 2224 sec ve nate eA ees eae ode 
Legislatures are not required to select the least severe penalty 
possible, so long as the penalty selected is not cruelly inhumane or 
disproportionate to the crime involved. 

State v: Brand saccasvec.nk ewe Raia di Shey bees aad 
Enhancing a sentence because of a prior conviction is not cruel 
and unusual punishment. 

State VABrands (ay. chewed Riadana ei kee Bea Ae 
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The sixth and fourteenth amendments to the U.S. Constitution 
require only that no indigent criminal defendant be sentenced toa 
term of imprisonment unless the State has afforded him the right 
to assistance of appointed counsel in his defense. 

State vi-AUSUIN, 8 ccscee ee dee a oe ace bd aie ee 
Undue delay in ruling upon an appeal does not warrant dismissal 
of a criminal charge. 

Slate vischixe piace ina iieeadny es ee Rhe eee ees te aweaione 
A preliminary hearing is not a criminal prosecution or a trial. Its 
purpose is to ascertain whether a crime has been committed and 
whether there is probable cause to believe the accused committed 
it. 

State v. Wilkinson 2.0.0.2... ccc cee cc ccc cence cee eeeaes 
A county judge sitting as an examining magistrate has no 
jurisdiction to dismiss a felony complaint with prejudice. 
State:v.' Wilkinson’. 225.2202! daw ines eee Meet tnd Hole 
The jurisdiction of an examining magistrate is limited to 
discharging the defendant or holding him for trial by a court 
which has jurisdiction over the offense charged. 

State v. Wilkinson 21... .. cece cee cece cnet eens 
It is proper in a criminal case to show defendant’s conduct, 
demeanor, statements, attitude, and relation toward the crime. 
State'v. Bideaux- © scaeccncdscees de dawawe ves ceeneeeee es 
Where two or more persons are charged with the same criminal 
offense but are tried separately, the fact that one defendant has 
pleaded guilty or has been convicted is inadmissible against the 
other defendant. 

State v..RobertsOm. 6.5. oa das S 300s eka di aed Se db etal sans 
Acquittal on a criminal charge is no bar to a civil action by the 
government, remedial in nature, arising out of the same facts on 
which the criminal proceedings were based. 

Raymond v. Department of Motor Vehicles ................ 
Where the State offers uncontroverted evidence on an essential 
element of a crime, mere speculation that the jury will disbelieve 
the evidence does not entitle the defendant to an instruction ona 
lesser-included offense. 

State v. SchwattzZ .csssievs sealed tee teeta ee beaueds 
State v. Gonzales 2.0... eee ec ccc cence e cence 
Evidence sufficient to controvert the State’s evidence as to an 
essential element of a crime, and sufficient to require the giving of 
an instruction as to a lesser-included offense, may be in the form 
of evidence offered by defendant, evidence developed in 
cross-examination of the State’s witnesses, or evidence adduced 
from other witnesses. 

State v. Schwartz 6. eee cece ee erent eee eeeene 
One who drives in response to the lawful order of a law 
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Damages 


1. 


INDEX 


enforcement officer engages in privileged conduct and may not be 
punished for so doing. 
Stateive.Lichti:.. 4 :isce a Sod leet see dee Oa Re eee 


In an action for breach of a contract, a wronged party may 
recover damages when, at entering a contract, a wrongdoer had 
reason to know the damages which would probably result from a 
breach or when damages are the kind which naturally follow a 
breach. 

Birkel v. Hassebrook Farm Serv. ............ cee eeeeeeaee 
A wronged party in a contractual dispute may recover any loss, 
injury, or expense incurred in reasonable efforts to minimize his 
injury. 

Birkel v. Hassebrook Farm Serv. .... 10... eee ee eee ee eee 
Any action to recover damages based on alleged professional 
negligence or upon alleged breach of warranty in rendering or 
failure to render professional services shall be commenced within 
2 years next after the alleged act or omission in rendering or failure 
to render professional services providing the basis for such action; 
Provided, if the cause of action is not discovered and could not be 
reasonably discovered within such 2-year period, then the action 
may be commenced within | year from the date of such discovery 


or from the date of discovery of facts which would reasonably 


lead to such discovery, whichever is earlier. Neb. Rev. Stat. 
§ 25-222 (Reissue 1979). 

Smith vcGanzZ si wevealcbaa cs bs since dean aisle wees ads 
When private property has been damaged for public use, the 
owner is entitled to seek compensation in a direct action under 
Neb. Const. art. 1, § 21. 

Kula'v: Prososki. sein. dswaei ca viata eine EA case a te 
Neb. Const. art. I, § 21, is self-executing, and legislative action is 
not necessary to make the constitutional remedy available. 
Rula'v. Prososki oi). 2 ccs dee hd fal oat, acd Via ean tos eee 
The fact that a landowner could have sued in tort under the 
Political Subdivisions Tort Claims Act, Neb. Rev. Stat. 
§§ 23-2401 et seq. (Reissue 1983), for damage caused to property 
for a public use does not preclude such landowner from 
proceeding in a direct action for damages under the Constitution. 
Kula:v..Prososki® 3:60.60 sce cc ec ceed e ¥en a aad one e bd aieee ee 
A landowner has aright to join with an action for equitable relief a 
claim for temporary damages. 

Kula vi;Prososki> ..0eeie.ce cents adrenals 8.88 fe ins Sale ee e eleva 
[t is not necessary that the constitutional provision relating to 
damage for a public use be set out or its existence alleged in the 
petition stating the cause of action. All that is necessary is that the 
litigant allege and prove facts constituting a cause of action 
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because of it. 
Kula vz Prososki® ceycnscia es ete cenit dase eatestaae’ 


Decedents’ Estates 


1. 


There is a strong public policy against allowing a person who 
commits a homicide to benefit in any way from the death of the 
victim. 

Howsdenv. Rolenc .... 0... eee eee eee ee cee eee 
Where an ambiguity in a codicil appears on the face of the 
document, the resolution of such a patent ambiguity is a matter of 
law and properly the subject of a motion for summary judgment if 
there is no dispute as to any material fact. 

Inre Estateof Casselman ......... cee eee t eee cree eee 
Generally, where part of a codicil is invalid, the valid provisions of 
the codicil should be upheld unless to do so would defeat the 
testator’s intent and interfere with his general scheme of 
distribution. 

Inre Estateof Casselman ........... 2. cece cece tee eee 
Formal proceedings under ‘the Nebraska Probate Code, Neb. 
Rev. Stat. §§ 30-2201 et seq. (Reissue 1979), are those conducted 
before a judge, with notice to interested persons. 

Inre Estateof Casselman ........ 0. cee c eee eee eee eens 
Informal proceedings under the Nebraska Probate Code, Neb. 
Rev. Stat. §§ 30-2201 et seq. (Reissue 1979), are those conducted 
without notice to interested persons by an officer of the court 
acting as a registrar for probate of a will or appointment of a 
personal representative. 

Inre Estate of Casselman .......... eee ccc cece eee eee 
In appeals from the appointment of personal representatives in 
probate cases, the district court reviews the matter under Neb. 
Rev. Stat. §§ 24-541.01 et seq. (Cum. Supp. 1982), and this court 
reviews the matter under Neb. Rev. Stat. § 25-1911 (Reissue 
1979); both such reviews being for error appearing on the record. 
InreEstateof Casselman ........... 0. cece eee ee ence eee 
Notice of a formal hearing under the Nebraska Probate Code, 
Neb. Rev. Stat. §§ 30-2201 et seq. (Reissue 1979), must be given to 
all interested persons unless these persons waive notice. 

Inre Estate of Casselman ........... cece eee ec nee eens 
Under the provisions of Neb. Rev. Stat. § 43-110 (Reissue 1984), 
an adopted child, in the absence of specific testamentary 
directions to the contrary, inherits from the antecedents of an 
adoptive parent to the same extent as do the adoptive parent’s 
natural children. Section 43-110 negates Jn re Estate of Clarke, 
125 Neb. 625, 251 N.W. 279 (1933). 

Inre Trust Estate of Darling «2.2... eee eee eee 
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An action to reform a deed is equitable in nature. 


Demurrer 


Van Pelt v. Greathouse .......... 0.0 cece cece cet e tence 


Where a petition fails to plead actionable facts, it is subject to a general 


demurrer. 
Prososkiv. Commercial Nat. Bank... eee eee 


Directed Verdict 


1. 


In every case, before the evidence is submitted to the jury, there is 
a preliminary question for the court to decide, when properly 
raised, not whether there is literally no evidence, but whether there 
is any evidence upon which a jury can properly proceed to find a 
verdict for the parties producing it, upon whom the burden of 
proof is imposed. 

Anderson v. Farm BureauIns.Co.  .. 1... eee eee ee eee 
In a criminal case the trial court may properly direct a verdict of 
not guilty only where there is a total failure of competent proof to 
support a material allegation in the information, or where the 
testimony adduced is of so weak or doubtful a character that a 
conviction based thereon could not be sustained. 

StatEviSmith= s,s 04.2 cate Ae ieje yeaa whe Sze eet 
It is not error for the trial court to overrule a motion for a directed 
verdict where there is some evidence presenting a question for the 
jury. 

Ellis & Guy Advg.v. Cohen .......... cece cece cece eee neee 
In reviewing the sustaining of a motion for a directed verdict, the 
evidence will be construed most strictly against the moving party 
and in favor of the party against whom the verdict was granted. 
Tank v..Peterson: 2.0.6. sa oc bo eb ek eee ee ead Ce ade 
A directed verdict is proper only when the facts are conceded, 
undisputed, or such that reasonable minds can draw but one 
conclusion. 

Tank: Peterson see nceecca the cee se had ena aieteereieite oles 
The party against whom a motion for dismissal or direction of 
liability is made is entitled to have every controverted fact 
resolved in his or her favor and to have the benefit of every 
inference which can reasonably be drawn from the evidence; if 
there is any evidence which will sustain a finding for the party 
against whom the motion is made, the case may not be decided as a 
matter of law. 

Kahrhoffv. Kohl 6... eee ccc cee ene eee 


Discrimination ‘ 


1. 


A party pursuing a claim before the Nebraska Equal Opportunity 
Commission is required to establish by a preponderance of the 
evidence a prima facie case of disparate treatment. To accomplish 
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this it must be shown (1) that the claimant is a member of a 
protected class within the meaning of the Nebraska Fair 
Employment Practice Act, Neb. Rev. Stat. §§ 48-1101 to 48-1125 
(Reissue 1984); (2) that he is qualified for the position of 
employment sought; (3) that he applied for and was rejected for 
that position; and (4) that after he was rejected the job remained 
open. 

Williams v. Goodyear Tire & Rubber Co. ..... ee eee eee ee ee 
A prima facie case of disparate treatment must be shown by a 
preponderance of the evidence before the employer must come 
forth and show the legitimacy of its actions. 

Williams v. Goodyear Tire & RubberCo.  ..........-..0000- 


The general rule is that an action for dissolution of a marriage 
abates upon the death of one of the parties and is not subject to 
revivor. : 

Howsdenv. Rolenc .......- 2 cee e eee cect eee e ences 
An action to vacate a decree of dissolution for fraud survives the 
death of a party whose death is the result of a homicide committed 
by the other party to the proceeding. 

Howsden v. Rolenc 2... cc cece eect eee eee eens 
In dissolution of marriage cases one may in good faith make an 
occupational change even though that may reduce his ability to 
meet his financial obligation. 

Cooper Vv. Cooper aveecet ect aes cdswass oes ei eeemeree ens 
Under Neb. Rev. Stat. § 42-351 (Reissue 1984), where dissolution 
of a marriage is sought, general jurisdiction over the marital 
relationship and all related matters, including child custody and 
support, is vested in the district court in which a petition for 
dissolution of marriage is properly filed. 

Robbins v. Robbins 6... eee cee ccc cette eee eee 
NGMMOG' Vs, NEMEC 5. <c5sene 9526 cyne casino 0: aap econ etian Senatagels tase a aeesbehcs 
Failure to communicate an offer of settlement in a dissolution 
action cannot be made the basis of a claimed act of professional 
negligence absent evidence that the proposed settlement was not 
unconscionable and would therefore likely have been approved by 
the district court. 

Smith'v::Gan2? s 2stccadeee sacle te eeaa ides os ga es ardea na Re 
Nonexistent at common law, divorce is a matter within the 
exclusive and supreme province of the Legislature, subject to 
limitations imposed by the Constitutions, state and federal. 

Else vBlses) sic.fcclas cus ete w nese s id tae eee ee sadeedat 
Jurisdiction of the court in matters relating to divorce and 
alimony is given by the statute, and every power exercised by the 
court with reference thereto must look for its source in the statute, 
or it does not exist. 

ElsévcElsé: 2232.2. .2.0.00 ihe 2 ates od soe cto ween oils 
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In a system of “no fault” divorce, spousal misconduct alone or 
fault by itself does not determine whether a spouse is entitled to 
alimony. 

Else'v.Els@ ) 2.5 2sbe-sa5 daied50h $65 alee es eae we ee oe eS 
Cohabitation, together with a showing that such arrangement 
improved a former spouse’s overall financial condition, might 
warrant a modification of alimony. 

ElseviElse. sé. cites t64 tos ties cated sinh heed PAE ek Pee ee 
As a general rule, it is not inconsistent with due process to allow a 
court in personam jurisdiction over a nonresident party to a 
domestic relations action when the forum state was the place of 
last marital domicile, assuming the wording of the so-called long 
arm statute is broad enough to embrace such action. 

YOrk Ve YOrk: << sieSvdd Secs eee o de eeewine ae dkaeen Suess wae 
The establishment of a marital relationship in this state from 
which a nonresident has left is sufficient minimum contact with 
this state under the provisions of Neb. Rev. Stat. § 25-536 (Cum. 
Supp. 1984) to permit a court of this state to exercise in personam 
jurisdiction over the nonresident in an-action to dissolve that 
marriage. 

York, York). ‘acdiaceiciene teens adie eoa tataaenn 8 axorisnateleats sees 
An application to modify the terms of a decree of divorce is not an 
independent proceeding. 

Nemecv. Nemec ........... 2.0 2e cee euee ws fe ato i atstalanvacreiecs 
A court which has jurisdiction in a divorce action does not lose its 
continuing jurisdiction over child support matters when a support 
order in the action is transcribed and filed with the clerk of the 
district court in another county. 

Nemec:vi Nemec: oo svete oie OSes OS Sees ea eS 


Drunk Driving 


Due Process 
1. 


In drunk driving cases it is not the province of this court to resolve 
conflicts in the evidence, pass on the credibility of witnesses, 
determine the plausibility of explanations, or weigh the evidence. 
Such matters are for the trier of fact. The verdict must be 
sustained if, taking the view most favorable to the State, there is 
sufficient evidence to support it. 

StatevsLichtt-” \oicng-Rivvesse Ga tanine beens Sele ea Re see NS 
Either a law enforcement officer’s observations of defendant’s 
intoxicated behavior or the defendant’s poor performance on 
field sobriety tests constitutes sufficient evidence to sustain a 
conviction of driving while under the influence of alcoholic 
beverages. 

State Vi Licht 020.534 dedinare iasecale nda Mare Fahd La Saka ood ois 


In the contested termination of a tenured teacher or tenured 
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administrator, minimum procedural due process requires that the 
employee (1) be advised of the cause or causes for the termination 
in sufficient detail to fairly enable the employee to prepare a 
defense, (2) be advised of the names and the nature of the 
testimony of witnesses who are to testify against the employee, 
and (3) be accorded a timely and meaningful opportunity to be 
heard in his or her own defense, and (4) that the hearing be before 
a tribunal that both possesses some academic expertise and has an 
apparent impartiality toward the charges. 

Benton v. Board of Ed. of Sch. Dist. No.17) «2... eee eee 
Eshom v. Board of Ed. of Sch. Dist. No. 54... .........00 ee 
One who has obtained a property interest in his or her 
employment is entitled to notice which accords constitutional due 
process. 

Benton v. Board of Ed. of Sch. Dist. No. 17) ow... ee eee eee ee 
Constitutional due process requires notice which relates to the 
matter to be presented and which is suitable and fair in view of the 
circumstances and conditions existent at the time. 

Benton v. Board of Ed. of Sch. Dist. No. 17)... 0... eee eee 
Procedural due process requires the following: notice reasonably 
calculated toinform one of the accusation levied; identification of 
the accuser; factual basis for the accusation; reasonable time and 
opportunity to present evidence concerning the accusation; and a 
hearing before an impartial board. 

States v. Anderson oo eee cee eee ee ener e eens 
Asa general rule, it is not inconsistent with due process to allow a 
court in personam jurisdiction over a nonresident party to a 
domestic relations action when the forum state was the place of 
last marital domicile, assuming the wording of the so-called long 
arm statute is broad enough to embrace such action. 
YOrReveYOrk os. c2.cedenee bet bach patents bw cated 
The due process clause of the fourteenth amendment does not 
require that law enforcement agencies preserve breath samples in 
order to introduce breath analysis tests at trial. 

State:v. ROM 3. sn0saSievs eh veo ia w sists a he dnbiasa va eee Sea 


Effectiveness of Counsel 


1. 


Defense counsel has a duty to make reasonable investigations or 
to make a reasonable decision that makes particular 
investigations unnecessary. 

Statevwe Timm. secsier decir ae tite cheat aaa te kak 
In any ineffectiveness case a particular decision not to investigate 
must be directly assessed for reasonableness in all the 
circumstances, applying a heavy measure of deference to counsel’s 
judgments. 

StatévieTimin © shat ube ayeseanes Sore tieek WP eRe ete ess 
The test for determining whether an attorney has effectively 
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served a criminal defendant is twofold. Firstly, counsel must 

perform at least as well as one with ordinary criminal law skill and 

training in his or her region. Secondly, counsel must 

conscientiously protect his client’s interests. 

StateV..Hurley’ «2.04 foe htiahaciee San Sidi pada eecuians 829 
4. Prejudice is not established by the alleged failure to call witnesses 

in the absence of showing the uncalled witnesses’ expected 

testimony or to constantly consult with one’s client in the absence 

of showing what additional consultation would have changed. 

State'v. Hurley scence eka ices dee insane dees edn aiines 829 
5. Trial strategy adopted by counsel without prior consultation with 

the accused will preclude the accused from asserting 

constitutional claims in the absence of exceptional circumstances. 

StateviOhler’ cs. snc2es 3 ea tadd sk eesatalgce page baie 840 
6. Generally, expert testimony is not admissible as proof that the 

assistance of counsel in a criminal case was ineffective. 

State Vv Obler “20623 2a eased alegre Ae walks ele ecole ue ecece s 840 


Eminent Domain 
A landowner is not precluded from bringing an action for a mandatory 
injunction against public authorities to prevent damage to the 
owner’s land caused by a public improvement when the public 
authorities have declined to exercise their right of eminent 
domain. 
Kula'v: Prososki: 3. $0:ccans Cees asawa we iejedaa naw coeee ys 626 


Employer and Employee 
Individuals who provide services for welfare recipients at the request of 
the Nebraska Department of Public Welfare, now Department of 
Social Services, pursuant to 42 U.S.C. § 1397 (1982) are 
independent contractors and not employees of the Department of 
Public Welfare. 
State v Saville’ 026.0 D Sec exiiwsch eens Made ee tee 8] 


Employment Contracts 

I. The device of discharging an employee and later reinstating the 
employee without backpay cannot be used to avoid employment 
provisions limiting employee suspensions without pay. 
Drinkwinev. Flebbe  .. 2... ee ccc eee eee eene 291 

2. The Nebraska State Personnel Board does not have authority to 
ignore the provisions of a union contract, approved by the 
Legislature, between employees and another state agency. 
Drinkwinev. Flebbe 22... 0. ee ccc cece eee eeeees 291 


Equal Opportunity Commission 
1. Onan appeal from the district court of a review of an order of the 
Nebraska Equal Opportunity Commission, the Supreme Court 
will not disturb the district court’s findings of fact if they are 
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supported by substantial evidence. This court will, however, reach 
independent conclusions with respect to questions of law. 
Williams v. Goodyear Tire & Rubber Co. ...............06. 
Hinzmanv. Richman Gordman .........- se eee eee eee 
A party pursuing a claim before the Nebraska Equal Opportunity 
Commission is required to establish by a preponderance of the 
evidence a prima facie case of disparate treatment. To accomplish 
this it must be shown (1) that the claimant is a member of a 
protected class within the meaning of the Nebraska Fair 
Employment Practice Act, Neb. Rev. Stat. §§ 48-1101 to 48-1125 
(Reissue 1984); (2) that he is qualified for the position of 
employment sought; (3) that he applied for and was rejected for 
that position; and (4) that after he was rejected the job remained 
open. 

Williams v. Goodyear Tire& Rubber Co. ...............06. 
A prima facie case of disparate treatment must be shown by a 
preponderance of the evidence before the employer must come 
forth and show the legitimacy of its actions. 

Williams v. Goodyear Tire & Rubber Co. ... 6... eee eee eee 
Upon appeal to the district court from an order of the Nebraska 
Equal Opportunity Commission, the review is by trial de novo 
upon the record. 

Hinzmanv. Richman Gordman ....... 0... eee cece eee eee 


The objection of laches is not tenable to defeat an equity cause 
where there has been no material change in the position of the 
party seeking to employ that doctrine. 

State'v Jarchow’ acces: jaca ois eapere,dreiard wy e.he, ole Gos oy aesyS 61a. ara edrg 
Equity actions on appeal to this court are triable de novo on the 
record, subject to the rules that where credible evidence on 
material issues is in conflict, this court will consider that the trial 
court observed the witnesses and accepted one version of the facts 
over another, and where the trial court has viewed the premises, 
this court is required to consider any competent and relevant facts 
revealed by the view and any findings made by the court, provided 
that the record contains competent evidence to support the 
findings. 

Burgess v. Omahawks Radio Control Org. ..............--. 
Cline v. Franklin Pork, Inc. 2.0... ee eee cee ete eee 
An action to reform a deed is equitable in nature. 

Van Pelt v. Greathouse .......... 0.2 cece ce eee eect e nee 
Although ordinarily one has a right to bring an action within the 
statutory period of limitations, courts of equity have inherent 
power to refuse relief after undue and inexcusable delay 
independent of the statute when not to do so would work injustice 
in the particular case; what constitutes laches is to be determined 
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in the light of the circumstances of the particular case. 

Van Pelt v. Greathouse ....... 0.02. c eee e eee cere eee e eee 
A landowner has aright to join with an action for equitable relief a 
claim for temporary damages. 

KRula.v; Prososki’ ceyric datas pisos ees oa ee oe we Ghee as eats 
An application seeking an extension of time within which to retire 
warrants, filed pursuant to Neb. Rev. Stat. § 31-755 (Reissue 
1984), is an equitable proceeding reviewed by the Nebraska 
Supreme Court de novo on the record. 

Inre Application of S.1.D.N0.65 oo... cece cece e eee eee ee 


' Where the failure to pay child support is the result of intentional 


conduct, an application for modification may be denied on the 
basis of the equitable doctrine of clean hands. 

Voichoskie v. Voichoskie 66... eee eee c cece ee eees 
An action to enjoin enforcement of a city ordinance is one in 
equity. 

City of Beatrice v. Goodenkauf ow. kee ce ce cece eevee 
An action in equity vests the trial court with broad powers 
authorizing any judgment under the pleadings. 

City of Beatrice v. Goodenkauf oo... cece ee cee eee eee 


A promise which the promisor should reasonably expect to induce 
action or forbearance on the part of the promisee or a third person 
and which does induce such action or forbearance is binding if 
injustice can be avoided only by enforcement of the promise. The 
remedy granted for breach may be limited as justice requires. 
Yankton Prod. Credit Assn. v. Larsen oo... cece eee ee eee 
The elements necessary to establish equitable estoppel are, as to 
the party estopped, (1) conduct which amounts to a false 
representation or concealment of material facts, or, at least, which 
is calculated to convey the impression that the facts are otherwise 
than, and inconsistent with, those which the party subsequently 
attempts to assert; (2) the intention, or at least the expectation, 
that such conduct shall be acted upon by, or influence, the other 
party or other persons; (3) knowledge, actual or constructive, of 
the real facts; as to the other party, (4) lack of knowledge and of 
means of knowledge of the truth as to the facts in question; (5) 
reliance, in good faith, upon the conduct or statements of the 
party to be estopped; and (6) action or inaction based thereon of 
such a character as to change the position or status of the party 
claiming the estoppel, to his injury, detriment, or prejudice. 
Circle 76 Fertilizerv. Nelsen 6... ec eee eee ccc cece ene 
As a general rule, where a bank has given an honest opinion as to 
the financial worth and standing of a third party as to whether the 
third party was entitled to credit, based on information known to 
the bank, the mere fact that the bank was mistaken in its opinion 
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INDEX 


would not make it liable for fraud and deceit. The positive 
assertion of fact, and not the mere expression of an opinion, is 
necessary to constitute an estoppel. 

Circle 76 Fertilizer v. Nelsen 6... oe eee ccc ee ee eee eee 


Where several inferences are deducible from the facts presented, 
which inferences are opposed to each other but equally consistent 
with the facts proved, the plaintiffs do not sustain their position 
by a reliance alone on the inferences which would entitle them to 
recover. 

Anderson v. Farm Bureau Ins.Co. «wo. eee ee ee eee eee 
Sexual crimes have consistently been classified as those in which 
evidence of other, similar sexual conduct has been recognized as 
having independent relevancy, and courts generally hold that 
evidence of other sex offenses by the defendant may be 
admissible. 

State:ViCralg: 2425 seg esti in dawg as nine eg Sets tees 
Ina bench trial of a criminal case, the court, as the trier of fact, is 
the sole judge of the credibility of witnesses and the weight to be 
given to their testimony. Among the factors entering into the trial 
court’s resolution of any conflicts of evidence are such items as the 
respective interests of the parties in the litigation; the demeanor of 
witnesses, including the defendant, while testifying before the 
court; the apparent fairness exhibited by the witnesses; the extent 
to which the testimony of the various witnesses is corroborated; 
and the reasonableness or unreasonableness of the statements of 
the witnesses. 

State:VCraig~ “53002 sie Det iieels eects ee tadeiey 
On appeal from the review conducted by the district court, the 
Supreme Court’s de novo review is limited to considering whether 
the agency decision was supported by substantial evidence and 
whether the proper rules of law, i.e., criteria, have been applied. 
Beatrice Manor v. Department of Health ................4. 
The substantial evidence standard of review of decisions of 
administrative agencies requires the reviewing court to search the 
entire record to determine whether, on the basis of all the 
testimony and exhibits before the agency, it could fairly and 
reasonably find facts as it did. 

Beatrice Manor v. Department of Health .................. 
In applying the substantial evidence standard, the reviewing court 
is not free to substitute its judgment for that of the administrative 
agency. 

Beatrice Manor v. Department of Health .................. 
The burden of proof in a compensation case is upon the plaintiff 
to establish by a preponderance of the evidence that his disability 
was caused by an injury arising out of and in the course of his 
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INDEX 


employment. 

Mulder v. Minnesota Mining & Mfg.Co.  ... 0... eee eee ee eee 
Where the evidence is in conflict, the compensation court may 
find a percentage of disability within the range of the testimony. 
Mulder v. Minnesota Mining & Mfg.Co. .... eee eee eee 
In testing the sufficiency of the evidence in a workmen’s 
compensation case, the successful party is entitled to have every 
controverted fact resolved in his favor and to receive the benefit of 
every inference which can be drawn from the evidence. 
McLaughlin v. Self-Imsurance Servs. «0.2.2... cece eee eee 
Baumbach v. Standard Chem. Mfg. Co. .............20000 0s 
In order to be admissible a statement or confession must have 
been freely and voluntarily made, and must not have been 


extracted by any direct or implied promise or inducement, no. 


matter how slight. 

State-V.Crisp: — sods dose Wwe eoe 8 ah Ses aaahivdsnd eee 
Statev. Robertson 6... ee cece eee cece cc eeereeenes 
The authenticity of a sample of bodily fluid must be established 
before a chemical analysis of the sample may be admitted into 
evidence. 

Priestv. McConnell oo... ccc cece cee cece cence eee 
Where an object passes through several hands before being 
produced in court, it is necessary to establish a complete chain of 


evidence which traces the possession of the article to the final. 


custodian. 

Priestv.McConnell  .. 0.0... ccc cece cece eee eee eens 
The trial court’s ruling considering the acceptance or rejection of 
evidence will not be reversed unless there is shown to be a clear 
abuse of discretion. 

Tank-VeRetersOn” «2.2 ci hestiians ie ses da ne tieaccame tin tae aees 
Evidence is sufficient as a matter of law where the record is such 
that on the basis of all the testimony and exhibits, the board of 
education could fairly and reasonably find the facts as it did. 
Eshom v. Board of Ed. of Sch. Dist. No.54 6... ee cece eee 
Evidence is “substantial” or “sufficient as a matter of law,” or 
constitutes “some competent evidence,” if a judge could not, were 
the trial to a jury, direct a verdict; it is something less than the 
weight of the evidence and can be such as to permit the drawing of 
two inconsistent conclusions. 

Eshom v. Board of Ed. of Sch. Dist. No.54 ............24.-- 
Voluntariness is the ultimate test to use an accused’s statement as 
evidence in a criminal prosecution. 

Statev; Bodtke:. onuciacs ¢ Sete 2 ctddes Sonne ene cadets 
On questioned voluntariness, an accused’s statement, whether an 
admission or a confession, made to private citizens, as well as to 
law enforcement personnel, must be voluntary as determined by a 
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court for admissibility and as a fact ascertained by the jury. 
Statev. Bodtke:: .2-/c0v eked Beds siedsg a enigh oe wean ee eka 
A ruling on evidence of a collateral matter but intended to affect 
the credibility of a witness falls within the discretion of a trial 
court, and absent an abuse of discretion, a trial court’s ruling on 
such evidence is not grounds for reversal. 

State Vi Williams: 33).,so00545 26040 scat ood ented eee es 
Evidence which does not tend to impeach a witness on a material 
point and which is not substantive proof of any fact relative to the 
issue is properly excluded. 

State:v: Williams» 05 ¢ csAwessan eerie eed eee eek Cages 
The test of whether a fact inquired of in cross-examination in 
criminal proceedings is collateral is, Would the cross-examining 
party be entitled to prove it as a part of the case tending to 
establish his plea? 

State:v.;Willl4ms: o.65 faved cata eee ba see tkeweee sade 
The question of proximate cause, in the face of conflicting 
evidence, is ordinarily one for the trier of fact. 

Corbet, Inc. v. County of Pawnee ...... a ee ee 
If properly admitted evidence exists to establish that which 
improperly admitted evidence also establishes, the error in 
receiving the inadmissible evidence is not grounds for reversal. 
State VicBIx® “gs eerste saws oie ste 85a e's od ges sla avessearesee tpt 
It is proper in a criminal case to show defendant’s conduct, 
demeanor, statements, attitude, and relation toward the crime. 
State v. Bideaux 6. wee eee eee eee Bs catia: Bttsl ila uasd,uecstnn 
Substantial evidence requires this court to ask sitet her the district 
court could have fairly and reasonably found facts as it did. 
Williams v. Goodyear Tire & RubberCo.  ...... ee ee eee ee eee 
Voluntariness is the ultimate test to use an accused’s statement, 
admission, or confession as evidence in a criminal prosecution. 
State: v. ROBErtSON:  . istrsic cies Goose reels tawdaiiges dads 
Rule 402 of the Nebraska Evidence Rules (Neb. Rev. Stat. 
§ 27-402 (Reissue 1979)) permits the admission of relevant 
evidence only. 

State V:/RODErtsOn. oc iets eee oie ween cab aie einen ee et © 
Where two or more persons are charged with the same criminal 
offense but are tried separately, the fact that one defendant has 


- pleaded guilty or has been convicted is inadmissible against the 


other defendant. 

State v. Robertson o.oo cece cee eee eens 
Where the State offers uncontroverted evidence on an essential 
element of a crime, mere speculation that the jury will disbelieve 
the evidence does not entitle the defendant to an instruction on a 
lesser-included offense. 

States Schwartz. ~s.25 bianca. oes ls So eee ne  e eeae ae 
State v::'Gonzales: 33. c60cs22 26.2200 bee ed eat eee dnd ete 
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Evidence sufficient to controvert the State’s evidence as to an 
essential element of a crime, and sufficient to require the giving of 
an instruction as to a lesser-included offense, may be in the form 
of evidence offered by defendant, evidence developed in 
cross-examination of the State’s witnesses, or evidence adduced 
from other witnesses. 

Statew.Schwartz:. . 3 ss40.e0 oo. tis eed tampedas neva ca akas 
Statements of a 13-year-old boy, a victim of asexual assault, made 
to his mother a short time after he was sexually assaulted, relating 
to the sexual assault, qualify as excited utterances and are 
admissible as an exception to the hearsay rule. 

State v. Gonzales ......... eeaegeg shal Sots lete eR ace oe suet tne : 
Either a law enforcement officer’s observations of defendant’ s 
intoxicated behavior or the defendant’s poor performance on 
field sobriety tests constitutes sufficient evidence to sustain a 
conviction -of driving while under the influence of alcoholic 
beverages. 

States Cicht!’, < wai siincudeins war cds atiees are eta 
In a trial to the court the presumption is that the trial court 
considered only such evidence as is competent and relevant, and 
the reviewing court will not reverse such a case because evidence 
was erroneously admitted, where there is other material, 
competent, and relevant evidence sufficient to sustain the 
judgment. 

In re Interest-oF S:S:L.. 325.05 histone ive lie eee 
Where the review is de novo, evidence which should not have been 
admitted by the trial court will be disregarded by the reviewing 
court. 

Imre Interest Of S.S.L. 0 Leck ee cece ete eee ences 


Expert Witnesses 


1. 


A conflict or contradiction of expert opinions may arise in the 
course of testimony given by the same expert witness. A good 
faith conflict due to self-contradiction of an expert’s opinions 
presents a question to be resolved by the trier of fact. 

Zaleskiv. Farmland Foods... 1.1... ec cece eee ee eee 
Baumbach v, Standard Chem. Mfg.Co.  ........ 0... e eee 
Triers of fact are not required to take the opinions of experts as 
binding upon them. 

Mulder v. Minnesota Mining & Mfg.Co. «oe... eee eee ee eee 
Expert testimony should not be received if it appears the witness is 
not in possession of such facts as will enable him to express a 
reasonably accurate conclusion as distinguished from a mere 
guess or conjecture. The witness should not be allowed to express 
an opinion on an inadequate basis or in respect to facts not 
disclosed to the jury. 

Priest v..Mc@onnell: cj iisjescciies's oda celine aoa std atlee sy 
Tank:v: Peterson: 2:2:022. 3s Av osc Se shes bas PR eee 
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Where the opinion testimony of an expert witness does not have a 
sound and reasonable basis, it should be stricken. 

Priest vv. McConnell oo... ec cee ete t een nes 
Where there has been a clear abuse of discretion, the ruling of a 
trial court in receiving or excluding an expert’s opinion will be 
reversed. 

Priest v. McConnell oo... ee ccc cece e eens 
The admission of opinion testimony of an expert is generally 
discretionary with the trial court, and the determination of its 
weight is largely a matter for the jury. A general objection as to 
foundation to a question requesting the opinion of a witness does 
not reach the issue of the qualification of the witness as an expert. 
State'v: Bidealixe 22.025. onli tnss obs Situs thc ed awe 84450 
Both the court and opposing counsel are entitled to know that an 
objection goes to the qualifications of the witness as an expert 
rather than to the factual foundation for the opinion. 

State v. Bideaux oe ec c cee cece ect e rene eveeenenees 
Generally, expert testimony is not admissible as proof that the 
assistance of counsel in a criminal case was ineffective. 
State:vvOhlery Gish. c cae R ie Made tials any caea teat seis RS 


Fair Employment Practice Act 


1. 


Final Orders 
1. 


A party pursuing a claim before the Nebraska Equal Opportunity 
Commission is required to establish by a preponderance of the 
evidence a prima facie case of disparate treatment. To accomplish 
this it must be shown (1) that the claimant is a member of a 
protected class within the meaning of the Nebraska Fair 
Employment Practice Act, Neb. Rev. Stat. §§ 48-1101 to 48-1125 
(Reissue 1984); (2) that he is qualified for the position of 
employment sought; (3) that he applied for and was rejected for 
that position; and (4) that after he was rejected the job remained 
open. 

Williams v. Goodyear Tire & RubberCo.  ..............0005 
A prima facie case of disparate treatment must be shown by a 
preponderance of the evidence before the employer must come 
forth and show the legitimacy of its actions. 

Williams v. Goodyear Tire & RubberCo.  .............00005 
Although the awarding of attorney fees to the successful party, as 
provided for by Neb. Rev. Stat. § 48-1120(6) (Reissue 1984) of the 
Nebraska Fair Employment Practice Act, is discretionary on the 
part of the district court, generally, absent special circumstances, 
the failure to award such fees is an abuse of discretion. 

Williams v. Goodyear Tire & RubberCo.  ......... 00.2.2 000. 


A coercive sanction arises out of a civil contempt, is not final in 
nature, and is not appealable. 
Inre Contempt of Sileven «00... ec cee ee 
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2. A sentence in a contempt case which is limited to imprisonment 


for a definite period operates not as a remedy coercive in its nature 
but solely as punishment for the completed act of disobedience, 
and is appealable. 

Inre Contempt of Sileven «6... ccc ee cee 
Generally, appellate jurisdiction of the Supreme Court is limited 
to a review of final orders and judgments. 

State ex rel. Kandt v. North Platte Baptist Church ........... 
If a contempt is criminal, the judgment is final and a proper 
subject for an appeal. If the contempt is civil, the judgment is not 
final; the order is interlocutory and not subject to appeal. 

State ex rel. Kandt v. North Platte Baptist Church ........... 


A promise which the promisor should reasonably expect to induce 


action or forbearance on the part of the promisee or a third person 
and which does induce such action or forbearance is binding if 
injustice can be avoided only by enforcement of the promise. The 
remedy granted for breach may be limited as justice requires. 

Yankton Prod. Credit Assn.v. Larsen ............e cece eee 


Under Neb. Rev. Stat. § 77-1902 (Reissue 1981), a petition for the 
foreclosure of a tax lien must be brought within 90 days after the 
expiration of the time for redemption from the tax sale upon 
which the tax sale certificate or tax deed is based, as provided for 
in Neb. Rev. Stat. § 77-1837 (Reissue 1981). 

Bish:V; Fletcher” 2.2 c.23.0%.40030 44840304. doles oe hg we leecw ees 
The phrase “costs of management” includes all expenses 
necessary to perpetuate the actual commercial use of real estate, 
including the payment of real estate taxes. 

First Fed. Sav. & Loan Assn. v. Cal-Neb LandCo. .......... 


Causes of action for deceit or fraud survive notwithstanding the 
death of the person entitled to the same. 

Howsdenv. Rolenc .......... 2 ccc c cece cece eet eceennees 
An action to vacate a decree of dissolution for fraud survives the 
death of a party whose death is the result of a homicide committed 
by the other party to the proceeding. 

Howsdenv. Rolenc 2.0... . cece cee ce ete eee e eee eaees 
A party who has been induced to enter into a contract by a 
material misrepresentation has, upon discovery of such 
misrepresentation, an election of remedies: either to affirm the 
contract and sue for damages or to disaffirm the contract and be 
reinstated to the induced party’s position which existed before 
entry into the contract. 

Christopher v. Evans... 1... ee cece esc cee eee 
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The essential elements required to sustain an action for fraudulent 
misrepresentation are, generally speaking, that a representation 
was made as a statement of fact, which was untrue and known to 
be untrue by the party making it, or else recklessly made; that it 
was made with intent to deceive and for the purpose of inducing 
the other party to act upon it; and that he did in fact rely on it and 
was induced thereby to act to his injury or damage. 

Havelock Bank v. Woods .... 2... ee eee eee eee eee 
Fraud is never presumed, but must be established by the party 
alleging it by clear and satisfactory evidence. 

Havelock Bank v. Woods ..... 2. eee cence eee eee 
The fraud involved in the misrepresentation must relate to a 
present or preexisting fact, and generally may not be predicated 
on an inference concerning any event in the future or acts to be 
done in the future unless such representations as to future acts are 
falsely and fraudulently made with an intent to deceive. 
Havelock Bank v. WoodS ....... cee cece eee tee eee eee obs 
Fraudulent misrepresentation requires the plaintiff to prove (1) 
that a representation was made, (2) that the representation was 
false, (3) that when the representation was made it was known to 
be false or made recklessly without knowledge of its truth and as a 
positive assertion, (4) that it was made with the intention that the 
plaintiff should rely upon it, (5) that the plaintiff did rely upon it, 
and (6) that he suffered damage as a result. 

Cummings v. Curtiss 2.2.0.0... cece eee eee eaee 
In the absence of fraud one who signs an instrument without 
reading it, when he can read and has an opportunity to do so, 
cannot avoid the effect of his signature merely because he was not 
informed of the contents of the instrument. ; 
Smith:vi-Ganz) was odie ses os cae ewlees bes SA ew wa Sed rede 
If the fraud or mistake ought to have been discovered, the statute 
will run from the time such discovery ought to have been made. 
Mangan v. Landen... 1... eee ee ee eee ee eee 
As a general rule, where a bank has given an honest opinion as to 
the financial worth and standing of a third party as to whether the 
third party was entitled to credit, based on information known to 
the bank, the mere fact that the bank was mistaken in its opinion 
would not make it liable for fraud and deceit. The positive 
assertion of fact, and not the mere expression of an opinion, is 
necessary to constitute an estoppel. 

Circle 76 Fertilizer v. Nelsen «2... 2.0... eee eee eee eee eee 


Under Neb. Rev. Stat. § 28-1101(6) (Supp. 1983), a lottery is a 
game of chance in which the winner is determined by mere luck, 
not by skill, and contains the elements of consideration, a prize, 
and chance. 

Video Consultants v. Douglas ........... 0. cece eee e eee eens 
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1. 
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Anessential element of a lottery is awarding a prize by chance, but 
the exact method adopted for application of chance to the 
distribution of a prize is immaterial. 

Video Consultants v. Douglas ...... 2. ccc ee cee ee eee 


Garnishment is a legal, not equitable, remedy unknown at 
common law and is a purely statutory remedy. Being in derogation 
of common law, garnishment statutes are strictly construed and 
demand compliance with all prerequisites before any remedy is 
available under such statutes. 

NC + Hybrids v. Growers Seed Assn... ee eee ee eee 
Through garnishment in aid of execution a garnishee becomes a 
“stakeholder” or custodian holding a fund, credit, or property 
belonging to one or the other of the parties to a lawsuit producing 
the judgment for which execution is sought. 

NC + Hybrids v. Growers Seed Assn... eee ee eee eee eee eee 
Garnishment in aid of execution is an incident to a judgment or an 
ancillary procedure whereby a judgment creditor seeks to collect a 
judgment by reaching a judgment debtor’s property in the hands 
of a third party. 

NC+ Hybrids v. Growers Seed Assn. ow... eee cee eee 
If a garnisher is dissatisfied with a garnishee’s answer but does not 
controvert or traverse the answer given, the garnishee’s answer is 
the only filed pleading containing allegations or statements about 
property, funds, or credits of a judgment debtor, a solitary 
pleading which is taken as true and conclusive. 

NC+ Hybrids v. Growers Seed Assn... eee eee eee 


Good cause means a material and substantial change in circumstances 


Hearsay 


and depends upon the circumstances of the individual case. 
Creager v. Creager 6... eee cece cece e eect eenees 


Statements of a 13-year-old boy, a victim of a sexual assault, made to his 


Homicide 


1. 


mother a short time after he was sexually assaulted, relating to the 
sexual assault, qualify as excited utterances and are admissible as 
an exception to the hearsay rule. 

Statev:: Gonzales 40353 sews Soca alraee beaten 


There is a strong public policy against allowing a person who 
commits a homicide to benefit in any way from the death of the 
victim. 

Howsden v. Rolenc 1.2... 0... ee eee eee nen ee tenes 
An action to vacate a decree of dissolution for fraud survives the 
death of a party whose death is the result of ahomicide committed 
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by the other party to the proceeding. 

Howsdenv. Rolenc .........- sce eee cee eet ener e eee ee 
Proof of a purpose to kill is not required to establish felony 
murder because it is not an element of the crime. The only intent 
required is the intent to do the act which constitutes the felony 
during which the killing occurred. 

Staté'v. Smith. c:..eatk ed oaeartaasehonen aewkelig hue bee 
State'vic Perkins | <vch sie tare tdi alate ware geiwiava Seawas 
There need not be an intent to kill in felony murder, only an intent 
to commit the underlying felony. 

State:v. Perkins. >. 4.13/52 sce Aeceiatee boa cara coe Had deel bla dnacs 
Duress is not a defense to a charge of homicide. 

Staté-v: Perkins: sis see2 ohchlee CEVA Sew sak be Re dee ee ee 


Identification Procedures 
Only those identification confrontations which occur after the 


defendant has been formally charged with the offense for which 
the identification testimony is sought require presence of counsel. 
Staté:vs Ellis. 32 0s ssaiics Boss 6 Wee b es tore wees Nee eo ee 


Implied Consent Law 


1. 


Under the Nebraska implied consent law, Neb. Rev. Stat. 
§§ 39-669.08 et seq. (Reissue 1984), an officer may provide more 
than one opportunity to acquire a sufficient breath sample, even 
though only one chance is necessary. 

Raymond v. Department of Motor Vehicles ................ 
Compliance by the officer administering a breath test with the 
requirements of Neb. Rev. Stat. § 39-669.11 (Reissue 1984) may 
affect the admissibility of the test results, but does not go to the 
question of whether a person was justified in refusing to take the 
test. 

Raymond v. Department of Motor Vehicles ................ 


Independent Contractor 
Individuals who provide services for welfare recipients at the request of 


the Nebraska Department of Public Welfare, now Department of 
Social Services, pursuant to 42 U.S.C. § 1397 (1982) are 
independent contractors and not employees of the Department of 
Public Welfare. 

Statevs Saville> 223055 Fs. stevid abies tale gids toy FAN SRR a oS 


Indictments and Informations 


1. 


Only those identification confrontations which occur after the 
defendant has been formally charged with the offense for which 
the identification testimony is sought require presence of counsel. 
State... Elis! \ 2) scis, dod sesh date geet dite atte dar coy tea 
A defendant may raise on appeal for the first time that an 
information failed to set forth each essential element of the crime 
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Injunction 


1. 


INDEX 


charged. 

State VBargen. es seececk aie tds Ms Sewell ga eaaeaes 
An information questioned for the first time on appeal must be 
held sufficient unless so defective that by no construction can it be 
said to charge the offense for which the accused was convicted. 
StateV.Bargen: sic dawheekics ss tops So oies hace nandy Gee 


A private individual, with standing, may bring suit in district 
court to enjoin an alleged violation of the zoning laws or 
ordinances. 

Burgess v. Omahawks Radio ControlOrg. .............000- 
One seeking an injunction has the burden to establish by 
competent evidence every fact necessary to entitle that person to 
injunctive relief. 

Shotkoskiv. Prososki 2.0.2... cc ccc ccc cece cece eee e teens 
An injunction against a nuisance is an extraordinary remedial 
process which is granted not as a matter of right but in the exercise 
of the sound discretion of the court, to be determined on 
consideration of all the circumstances of each case. 

Cline v. Franklin Pork, Inc. 6... cee eee cece eee eee 
A court of equity will not usually enjoin the operation of a lawful 
business without regard to how serious may be the grievance 
caused thereby. In the first instance, at least, it will require the 
cause of the grievance to be corrected and will enjoin the conduct 
of the enterprise perpetually after it has been proven that no 
application of endeavor, science, or skill can effect a remedy 
where the owners cannot be induced to conduct it properly. 

Cline v. Franklin Pork, Inc. 0... .. eee cece cee eee cee eves 
The operation of a legitimate business or certain aspects of the 
business which constitute a nuisance may be enjoined where it 
clearly appears there is no other complete remedy for the injury 
done. 

Cline v. Franklin Pork, Inc... 0.2... cece cece ee eee neces 
An action to enjoin breach of restrictive use covenant is equitable 
in nature. 

Egan v. Catholic Bishop) oo... eee eee ce eee tee eens 
One’s right to enjoin a nuisance is not defeated by the fact that he 
purchased his property after the nuisance came into existence. 
Eganv. Catholic Bishop ......... 2.0... ccc cece eee e ee eeees 
A landowner is not precluded from bringing an action for a 
mandatory injunction against public authorities to prevent 
damage to the owner’s land caused by a public improvement when 
the public authorities have declined to exercise their right of 
eminent domain. 

Kula:y: Prososki: +. .:.aec240 bu. foseaetanaaeee cee saa seek 
An action to enjoin enforcement of a city ordinance is one in 
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Insurance 


Intent 


Interest 


1. 


INDEX 


equity. 
City of Beatrice v.Goodenkauf «wo... eee eee ee 


Provisions in Blue Cross and Blue Shield of Nebraska medical 
insurance policies forbidding assignment of benefits are not void 
or unenforceable as a matter of public policy in Nebraska. 
OB-GYNv. Blue Cross 0... eee ee ee eee cent eee eens 
The method of, and reasons for, canceling an automobile liability 
insurance policy of the type defined in Neb. Rev. Stat. § 44-514 
(Reissue 1984) is exclusively controlled by Neb. Rev. Stat. 
§§ 44-515 to 44-521 (Reissue 1984). 

Glockel v. State Farm Mut. Auto. Ins. Co. .......-....--0065 
As a general statute, Neb. Rev. Stat. § 44-358 (Reissue 1984) does 
not control procedures for the specific types of policies defined in 
Neb. Rev. Stat. § 44-514 (Reissue 1984). 

Glockel v. State Farm Mut. Auto. Ins.Co. oo... .. ee cee ee eee 
Where there is a conflict between the typed and printed portions 
of an insurance policy, the typed portions control over the printed 
portions. 

Charley v. Farmers Mut. Ins. Co. .......... 2c cee ee eee eee 
Neb. Rev. Stat. § 60-509.01 (Reissue 1984) neither requires nor 
prohibits the aggregation, or “stacking,” of multiple uninsured 
motorist coverages. 

Charley v. Farmers Mut. Ins. Co. «1... ee eee eee eee 
Whether multiple uninsured motorist coverages are to be 
aggregated depends upon the policy language. 

Charley v. Farmers Mut. Ins. Co. oo... cc eee cee eee cee eee 


Proof of a purpose to kill is not required to establish felony 
murder because it is not an element of the crime. The only intent 
required is the intent to do the act which constitutes the felony 
during which the killing occurred. 

State v. Smith . 2... vae evade dedse tase eea eels eaaN bes 
State:v.Peérkins. woe erick aria ches tte Mead ea 
Other acts may be used as relevant evidence to counter a 
defendant’s contention that at the time of the offense his action 
lacked the requisite criminal intent due to intoxication. 

State v. Stewart ........... 0000. Fi ae Se eRe BA ASRS 
Duress is not a defense to a charge of homicide. 

State v. Perkins ...... 0... cee cece eee bie Mer tesisn Pees 


The assessment of interest pursuant to Neb. Rev. Stat. § 48-125(2) 


(Reissue 1984), like the allowance of attorney fees, is a remedy 
affecting procedure only, and the same may be awarded ona claim 
that arose before 1983 Neb. Laws, L.B. 18, became law. 

Allen VABP UNG. . cuciyeadGadage ene edugs eevee ae es Fe 
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Invitor-Invitee 
An owner or occupant of real estate owes a duty to an invitee to use 


reasonable care to keep the premises safe for the use of the invitee, 
but such owner is not an insurer against an accident. 
Nefifivi: Clark” sists. siaced soon wees aoi eee esse des 


Irrigation Districts 


1. 


Judges 


Judgments 


1. 


The principal purpose for the organization of an irrigation district 
is to furnish water for irrigation to all landowners within the 
district upon fair and equitable terms and conditions. 

Peterson v. Gering Irr. Dist. 6... ce ee cece ete eee e ee 
In deciding what is just and equitable in determining water 
apportionment, the size of the tract, the elevations of possible 
points of delivery, the topography and the nature of the soil, the 
location and availability of alternative or additional sources of 
water supply, and the comparative advantages and disadvantages 
to the landowner and the irrigation district should all be 
considered. ‘ 

Peterson v. Gering Irr. Dist. 00... eee eee eee ee eee nes 
An irrigation district properly organized under the statutes is a 
political subdivision. 

Peterson v. Gering Irr. Dist... . eee eee eee 
Actions against an irrigation district are governed by the 
Nebraska Political Subdivisions Tort Claims Act, Neb. Rev. Stat. 
§§ 23-2401 et seq. (Reissue 1983). 

Peterson v. Gering Irr. Dist. oo. eee e eee eee eee 
A notice of a possible future “claim” against an irrigation district 
under Neb. Rev. Stat. § 46-160 (Reissue 1984) does not satisfy the 
requirements of Neb. Rev. Stat. § 23-2404 (Reissue 1983). 
Peterson v. Gering Irr. Dist. 1... eee eee ce eee eee 


A county judge sitting as an examining magistrate has no 
jurisdiction to dismiss a felony complaint with prejudice. 

State v. WIIKINSON 2... eect teens 
The jurisdiction of an examining magistrate is limited to 
discharging the defendant or holding him for trial by a court 
which has jurisdiction over the offense charged. 

State v. Wilkinson 2.0.0.0... cece eee eee ee cee eens 
The trial court should refrain from making remarks prejudicial to 
a litigant or calculated to influence the minds of a jury. 
Statev..Bideaux:  -c..csa0000 dohudivivectees Wud wed ia Bae etn 


Upon the trial of questions of fact by the court, it shall not be 
necessary for the court to state its finding, except, generally, for 
the plaintiff or defendant, unless one of the parties request it, with 
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a view of excepting to the decision of the court upon the questions 
of law involved in the trial; in which case the court shall state in 
writing the conclusions of fact found separately from the 
conclusions of law. Neb. Rev. Stat. § 25-1127 (Reissue 1979). 
Havelock Bank v. WoOdS ....... cece cee ee eee eens 
A general finding that the judgment should be for a certain party 
warrants the conclusion that the trial court found in his favor on 
all issuable facts. 

Havelock Bank v. Woods .... 1... eee eee eee 
The findings of the court in a law action in which a jury is waived 
have the effect of a verdict of a jury and will not be disturbed on 
appeal unless clearly wrong. 

Havelock Bank v. Woods «0.6.6... eee eee eect ene 
Schmode’s, Inc. v. Wilkinson 6... eee eee eee ene 
Ina law action tried without a jury, it is not within our province to 
resolve evidentiary conflicts or to weigh evidence; rather, it is our 
obligation to review the judgment entered in light of the evidence 
and to consider the evidence in that light most favorable to the 
successful party, resolving all conflicts in his favor and granting 
him the benefit of every inference which is reasonably deducible 
therefrom. 

Havelock Bank v. Woods ..... Lecce ec ete eee eee 
In reviewing an appeal from a judgment in a Jaw action, this court 
does not reweigh the facts. Instead, it examines the evidence to 
determine whether, under a view most favorable to the prevailing 
party, the facts support the trial court’s judgment. 

Armstrong v. Hartford LifeIns.Co.  ............2-2...005- 
{f the plaintiff, in any judgment so rendered against any company 
or partnership, shall seek to charge the individual property of the 
persons composing such company or firm, it shall be lawful for 
him to file a bill in equity against the several members thereof, 
setting forth his judgment and the insufficiency of the partnership 
property to satisfy the same, and to have a decree for the debt, and 
an award of execution against all such persons, or any of them, as 
may appear to have been members of such company, association, 
or firm. 

Security State Bank v. McCoy)... 1. eee eee eee ee 
Objections to the validity of the judgment, other than those 
pertaining to inadequate waiver of counsel, must be raised by 
direct appeal or in a separate proceeding commenced for the 
express purpose of setting aside the judgment alleged to be 
invalid. 

Statevs JONES: vtcis hes ink whe Dedve Pend aoa Pal whee wager cee in 
The judgment or order of an administrative agency is rendered 
when the decision is announced upon the Jaw and the facts. 
Kizzier Chevrolet Co. v. General Motors Corp. ............. 
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A proper result will not be reversed merely because it was reached 
for the wrong reason. : 

Gall v. Great Western Sugar Co. «1.2... eee eee eee ee eee 
Where a defendant or his attorney has actual notice of the entry of 
a sentencing order in a county court within 10 days of the entry of 
such order, an appeal to the district court must be perfected 
pursuant to the requirements of Neb. Rev. Stat. § 29-611 (Reissue 
1979). 

State voFiene: +.4is-5.c5 6 etiscdacsctosca Nise ste e Oe bao 
Where cases are interwoven and interdependent, and the 
controversy involved has already been considered and determined 
in a prior proceeding involving one of the parties now before the 
court, the court has a right to examine its own records and take 
judicial notice of its own proceedings and judgment in the prior 
action. 

Inre Estate of Casselman ....... 0.0.0... cc cece eee cee e eee 
Generally, appellate jurisdiction of the Supreme Court is limited 
to a review of final orders and judgments. 

State ex rel. Kandt v. North Platte Baptist Church ........... 
If a contempt is criminal, the judgment is final and a proper 
subject for an appeal. If the contempt is civil, the judgment is not 
final; the order is interlocutory and not subject to appeal. 

State ex rel. Kandt v. North Platte Baptist Church ........... 
A judgment is a matter of record, and can only be changed, set 
aside, or modified by the court by whose authority the record is 
made, or by the direction of a court of higher jurisdiction in 
proceedings to review the judgment. 

Nemeée.VoNemee::. ta iiisi-edisaw.e sae thea oa ete denaaas 
Res judicata rests upon the principle that a final judgment on the 
merits by a court of competent jurisdiction is conclusive upon the 
parties in any later litigation involving the same cause of action. 
Graham v. Waggener 6... kc eee ce eee eee eee se 


Judicial Notice 


Juries 


1. 


The Nebraska Supreme Court will not take judicial notice of a 
municipal ordinance which does not appear in the record. 

State vcAUStn: oS nen Vee bes eee weadiqee shee eee nde deals 
Where cases are interwoven and interdependent, and the 
controversy involved has already been considered and determined 
in a prior proceeding involving one of the parties now before the 
court, the court has a right to examine its own records and take 
judicial notice of its own proceedings and judgment in the prior 
action. 

Inre Estate of Casselman ............... fre eed ele eareaness 


In order to establish a prima facie violation of the fair cross 
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section requirement, the defendant must show (1) that the group 
alleged to be excluded is a “distinctive” group in the community; 
(2) that the representation of this group in venires from which 
juries are selected is not fair and reasonable in relation to the 
number of such persons in the community; and (3) that this 
underrepresentation is due to systematic exclusion of the group in 
the jury selection process. 

State v. Perkins 2... cei cee cece ces ete ccsuwetacevenaaes 
To show a group is distinct the defendant must show that (1) the 
group is limited by some factor, such as race or age, (2) the group 
has a basic similarity in attitudes, ideas, or experience, and (3) that 
there is a community of interest among members of the group 
requiring representation in the jury selection process. 


State V.-Perkins: cose cedlec otcce coats bb ole deeeie dasa eedoaeees ; 


The degree of underrepresentation on a jury panel cannot be 
measured by census data alone. 
State --Peérkins:. - sified ses canned goad etd aaah gael te 


Under Neb. Rev. Stat. § 42-351 (Reissue 1984), where dissolution 
of a marriage is sought, general jurisdiction over the marital 
relationship and all related matters, including child custody and 
support, is vested in the district court in which a petition for 
dissolution of marriage is properly filed. 

Robbins v. Robbins... 0... eee cece cnet eeee 
Nemecivs.Nemec? <.-..2..cgic bet ek Sov ead Seheour tet taotes 
When the Legislature has waived the State’s sovereign immunity 
as to a particular cause of action and has designated a person or 
official as the agent of the State upon whom summons may be 
served, that person or official validly may enter a voluntary 
appearance for the State, thereby waiving the issue of in personam 
jurisdiction. To the extent that Anstine v. State, 137 Neb. 148, 288 
N.W. 525 (1939), conflicts with this holding, it is overruled. 
Pointer: State: 6.3.5 cieatiene vee ee oboe es Oa oe ae Ve 
The Commission of Industrial Relations, pursuant to Neb. Rev. 
Stat. §§ 48-801 et seq. (Reissue 1984), does have jurisdiction, that 
is, authorized power, to resolve industrial disputes between 
agencies or departments of the State of Nebraska and their 
employees. 

State Code Agencies Ed. Assn. v. Department of Pub. Insts. 

A county judge sitting as an examining magistrate has no 
jurisdiction to dismiss a felony complaint with prejudice. 

State v. Wilkinson 2.0.0... cece cc ccc ccc eee eeene 
The jurisdiction of an examining magistrate is limited to 
discharging the defendant or holding him for trial by a court 
which has jurisdiction over the offense charged. 

State v. Wilkinson 2... 0... cece c eee e cence cues 
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Jurisdiction of the court in matters relating to divorce and 


alimony is given by the statute, and every power exercised by the 
court with reference thereto must look for its source in the statute, 
or it does not exist. 

Elsé'v. EIS@ ~ c.05 saci ie haloeerec nan cea das stenes a8 
As a general rule, it is not inconsistent with due process to allow a 
court in personam jurisdiction over a nonresident party to a 
domestic relations action when the forum state was the place of 
last marital domicile, assuming the wording of the so-called long 
arm statute is broad enough to embrace such action. 
VorksvcYork:. >. 2.csee00n 00-54 Yewan tes boo. Gade ts dieas bae'sl 
The establishment of a marital relationship in ‘this state from 
which a nonresident has left is sufficient minimum contact with 
this state under the provisions of Neb. Rev. Stat. § 25-536 (Cum. 


_ Supp. 1984) to permit a court of this state to exercise in personam 


jurisdiction over the nonresident in an action to dissolve that 
marriage. 

YORK WV SYORK: > Sita oath cette cde Mcesa death cated tare courte 
A judgment is a matter of record, and can only be changed, set 
aside, or modified by the court by whose authority the record is 
made, or by the direction of a court of higher jurisdiction in 
proceedings to review the judgment. 

Nemecvi NEme¢ .. (iis ita drs od cd dis tolve's, ab oatyeis ta oawaniedns 
A court which has jurisdiction in a divorce action does not lose its 
continuing jurisdiction over child support matters when a support 
order in the action is transcribed and filed with the clerk of the 
district court in another county. 

Nemec v:.Ne€Mec © ou. cieecn Seisoe sed Sede sede aes VER te eee es 
Failure to immediately take reasonable measures, as provided by 
Neb. Rev. Stat. § 43-250 (Reissue 1984), to notify a parent that 
temporary custody has been taken of a juvenile pursuant to the 
provisions of Neb. Rev. Stat. § 43-248 (Reissue 1984) does not 
deprive the juvenile court of jurisdiction. 

Incre-Interest:of S.S.Uoe sea hos Sears 648 deecerece eatin Rhos 
Failure to file a petition within 48 hours, as provided by Neb. Rev. 
Stat. § 43-275 (Reissue 1984), after a juvenile has been taken into 
custody pursuant to Neb. Rev. Stat. § 43-248 (Reissue 1984) does 
not deprive the juvenile court of jurisdiction. 
EnreinterestofS.S:L.  .vscec cies ceil ce Sede ee ccaeaaas 


Jury Instructions 


1. 


Where the jury has been properly instructed that the testimony of 
an accomplice should be scrutinized closely for possible motives 
of falsification, the uncorroborated testimony of an accomplice 
who has given false testimony concerning a material matter may 
be sufficient to sustain a conviction. 

State.v. Smith’ « 205 save ssl en fds Meet ewes Seas eee hance 
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Generally, this court will not consider instructions not objected to. 
Priest v. McConnell 6... ccc ccc cece een e ee nes 
The trial court is under a duty, on its own motion, to correctly 
instruct on the law. This court may take cognizance of plain error 
in instructions indicative of a probable miscarriage of justice. 
Priest v. McConnell «0... ec cette ee ete nnes 
While it is the duty of the trial court, without any request to do so, 
to instruct the jury on issues raised by the pleadings and supported 
by the evidence, failure of counsel to object to the giving of certain 
instructions after they have been submitted to counsel for review 
will preclude raising an objection to the instructions on appeal, 
unless there is plain error indicative of a probable miscarriage of 
justice. 

Ellis & Guy Advg.v.Cohen ......... ccc eee cere e rene eeee 
Jury instructions must be read as a whole. If they fairly present the 
law so that the jury could not be misled, there is no prejudicial 
error. 

State vs, Perkins: 144 iets Melee ate arts Saag avice ace wrastlneee eats 
An appellant cannot claim prejudice regarding an instruction 
favorable or beneficial to the appellant’s theory on which a case is 
tried. 

StatevsBodtke. Jia:dsosatee igi akiee aot wean iad 
Where the State offers uncontroverted evidence on an essential 
element of a crime, mere speculation that the jury will disbelieve 
the evidence does not entitle the defendant to an instruction on a 
lesser-included offense. 

Statev.SchwartZ ccc... ees d bei a ve cea ieece eaves 
State. v:-Gonzales.. <i... sti naw ad ea et oh ia ei eae ee 
Evidence sufficient to controvert the State’s evidence as to an 
essential element of a crime, and sufficient to require the giving of 
an instruction as to a lesser-included offense, may be in the form 
of evidence offered by defendant, evidence developed in 
cross-examination of the State’s witnesses, or evidence adduced 
from other witnesses. 

State ViSchwart2Z,  sesieec sd reese sedene ei 8s aaa 


Juvenile Courts 


1. 


Failure to immediately take reasonable measures, as provided by 
Neb. Rev. Stat. § 43-250 (Reissue 1984), to notify a parent that 
temporary custody has been taken of a juvenile pursuant to the 
provisions of Neb. Rev. Stat. § 43-248 (Reissue 1984) does not 
deprive the juvenile court of jurisdiction. 

Inre-Interest;Of S(S ibe Sissi wie cee va aide cea eaves ae 
Failure to file a petition within 48 hours, as provided by Neb. Rev. 
Stat. § 43-275 (Reissue 1984), after a juvenile has been taken into 
custody pursuant to Neb. Rev. Stat. § 43-248 (Reissue 1984) does 
not deprive the juvenile court of jurisdiction. 

InreInterest of S.S.L. 0 ee. cece cece cece eens 
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Labor and Labor Relations 


1. 


Laches 


Inevitably, differences arise in the manner and degree to which the 
terms of any negotiated agreement affect individual employees 
and classes of employees. The mere existence of such differences 
does not make them invalid. A wide range of reasonableness must 
be allowed a statutory bargaining representative in serving the 
unit it represents, subject always to complete good faith and 
honesty of purpose in the exercise of its discretion. 

Larson v. Transit Auth.of Omaha ............ 0. cece eee eee 
Where a union must negotiate meritorious but conflicting claims, 
and no clear showing has been made of bad faith in making a 
choice between two or more claims, it cannot be said that in 
making the choice it made, the union unfairly represented one 
group. 

Larson v, Transit Auth. of Omaha... ...... eee eee eee eee 


Asa general rule, the doctrine of laches cannot be applied against 
public rights. In other words, laches is not available against the 
government or state in a suit by it to enforce a public right or to 
protect a public interest. 

State.V;.Jarchow® . seg ccdes ene ue eee aas ea eainer ea eels 
The objection of laches is not tenable to defeat an equity cause 
where there has been no material change in the position of the 
party seeking to employ that doctrine. 

State'V; Jarchow. w.2.eses tes sauseewe the yaad donee seeds 
Although ordinarily one has a right to bring an action within the 
statutory period of limitations, courts of equity have inherent 
power to refuse relief after undue and inexcusable delay 
independent of the statute when not to do so would work injustice 
in the particular case; what constitutes laches is to be determined 
in the light of the circumstances of the particular case. 

Van Pelt v. Greathouse ..........-.. cece eect eee ee nee 
Laches does not result from the mere passage of time, but from 
the fact that during the lapse of time, circumstances changed such 
that to enforce the claim would work inequitably to the 
disadvantage or prejudice of another. 

Van Pelt v. Greathouse ........ cece cece eee eee cee eee 


Landlord and Tenant 


1. 


Generally, the open, notorious possession of real property by a 
tenant is notice of the owner’s title. 

Mader v.‘Kallos: .iecucsaiccca teas cia eceiea cada dee ewe 
A Stairway servicing only a tenant’s second story apartment is not 
acommon area under a landlord’s control. 

Hiatt:vi-Talliiage: 0.5. chs.s dc. che eee uwleeae dod Gade sols 
Generally, a landlord has no duty to supervise the general 
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maintenance of tenants’ animals in the building. 
Hiatt v:Tallmage: 2.0% 5405 ie See enwe ohn ls ie eetit 


Neb. Const. art. 1, § 21, is self-executing, and legislative action is 
not necessary to make the constitutional remedy available. 

Kulav. Prososki 5.005 ded bee tives vein oe ewes eae cease vhaes 
Nonexistent at common law, divorce is a matter within the 
exclusive and supreme province of the Legislature, subject to 
limitations imposed by the Constitutions, state and federal. 

Elsé:v.:BIS€: o5.44 45. Gee bend 8 ba eae ews a ie OR SEO eS 


Lesser-Included Offenses 


Liability 


1. 


1. 


Where the State offers uncontroverted evidence on an essential 
element of a crime, mere speculation that the jury will disbelieve 
the evidence does not entitle the defendant to an instruction on a 
lesser-included offense. 

StateviSchwartz:  -h2:0 S26 g.acsls fee eadebe Rs vee kOe Seaceanee 
Staté'vi Gonzales. ai.s.wicies ceeaa eave de eaiad Oe niieae cdeeaeas 
Evidence sufficient to controvert the State’s evidence as to an 
essential element of acrime, and sufficient to require the giving of 
an instruction as to a lesser-included offense, may be in the form 
of evidence offered by defendant, evidence developed in 
cross-examination of the State’s witnesses, or evidence adduced 
from other witnesses. 

State vs Schwartz. ..25iesciice gs beset tro reo hai en ale ages 


One has no liability where he has done no more than insist upon 
his legal rights in a permissible way, even though he is well aware 
that such insistence is certain to cause emotional distress. 

Gall v. Great Western Sugar Co. 6... eee ee cece eee eee 
As a general rule, where a bank has given an honest opinion as to 
the financial worth and standing of a third party as to whether the 
third party was entitled to credit, based on information known to 
the bank, the mere fact that the bank was mistaken in its opinion 
would not make it liable for fraud and deceit. The positive 
assertion of fact, and not the mere expression of an opinion, is 
necessary to constitute an estoppel. 

Circle 76 Fertilizer v. Nelsen 6... eke eee eee ee eee eee eee 


Licenses and Permits 


The gravamen of or the misconduct prohibited by Neb. Rev. Stat. 


§§ 60-418 and 39-669.30 (Reissue 1984) is operation of a motor 
vehicle after judicial or administrative deprivation of the 
operator’s privilege or license to operate a motor vehicle on the 
public highways of the State of Nebraska. 

State ViJOSt> - be hiiersecG wiee ea a elsias Li diet oboe 
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Under Neb. Rev. Stat. § 77-1902 (Reissue 1981), a petition for the 


foreclosure of a tax lien must be brought within 90 days after the 
expiration of the time for redemption from the tax sale upon 
which the tax sale certificate or tax deed is based, as provided for 
in Neb. Rev. Stat. § 77-1837 (Reissue 1981). 

Bish:v;-Pletcher c.cccsvccceeese eee'e desc 3 55, see dne eee wa 39 6 Seen wale 0s 


Limitations of Actions 


1. 


The statute of repose applicable to the manufacturer of an 
allegedly defective product is contained in Neb. Rev. Stat. 
§ 25-224 (Cum. Supp. 1984) and begins to run when possession of 
the product is first relinquished for ultimate use or consumption, 
not when it is first placed into the stream of commerce by the 
manufacturer. 

Witherspoon v. Sides Constr. Co. 2.2... cece eee eee eee eee 
The period of repose applicable to a general contractor is found in 
Neb. Rev. Stat. § 25-223 (Reissue 1979) and begins to run when 
construction of the structure is completed. 

Witherspoon v. Sides Constr. Co. oo... cece eee eee eee eee 
A statute of repose is a type of a statute of limitations. 
Witherspoon v. Sides Constr. Co. oo... ccc cece eee eee eee 
A period of limitations begins to run upon the violation of a legal 
right, that is, when the aggrieved party has the right to institute 
and maintain suit, even though the nature and extent of the 
damages may not be known. 

Witherspoon v. Sides Constr. Co... .... eee ee eee 
Architects and engineers are professionals for purposes of Neb. 
Rev. Stat. § 25-222 (Reissue 1979). 

Witherspoon v. Sides Constr. Co. 1.0... .. eee eee eee 
The period of repose applicable to an architect who has a duty to 
inspect throughout construction is contained in Neb. Rev. Stat. 
§ 25-222 (Reissue 1979) and begins to run when construction is 
completed. 

Witherspoon v. Sides Constr. Co. 2.0.2.2... 0. eee eee eee 
The period of repose applicable to an engineer who has no duty 
other than to provide a design to an architect is contained in Neb. 
Rev. Stat. § 25-222 (Reissue 1979) and begins to run when the 
design is delivered to the architect. 

Witherspoon v. Sides Constr. Co. 2.0... ce ee eee eee eee eee 
Where compensation has been commuted by agreement and paid 
in a lump sum without court approval, Neb. Rev. Stat. § 48-139 
(Reissue 1984), such a payment is not final; it is nothing more than 
an advance payment; and the statute of limitations, Neb. Rev. 
Stat. § 48-137 (Reissue 1984), does not begin to run until the last 
periodic payment would have been paid, had payments been made 
in installments. 7 
AllenV:IBPiines 2.2 hace etn Oeil aaaestlae erate tees dase s 
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Any action to recover damages based on alleged professional 
negligence or upon alleged breach of warranty in rendering or 
failure to render professional services shall be commenced within 
2 years next after the alleged act or omission in rendering or failure 
to render professional services providing the basis for such action; 
Provided, if the cause of action is not discovered and could not be 
reasonably discovered within such 2-year period, then the action 
may be commenced within | year from the date of such discovery 
or from the date of discovery of facts which would reasonably 
lead to such discovery, whichever is earlier. Neb. Rev. Stat. 
§ 25-222 (Reissue 1979). 

Smith:v. ‘Ganz - 2 so hangin iets weed ek law bgae 8 eaegg ee savers 
Although ordinarily one has a right to bring an action within the 
statutory period of limitations, courts of equity have inherent 
power’ to refuse relief after undue and inexcusable delay 
independent of the statute when not to do so would work injustice 
in the particular case; what constitutes laches is to be determined 
in the light of the circumstances of the particular case. 

Van Pelt v. Greathouse ...... 0... cece cece tee eee es 
A Statute of limitations is a period of repose designed, if asserted, 
to prevent recovery on stale claims; a survival statute gives lifetoa 
substantive right that but for the statute would have been 
destroyed. 

Van Pelt v. Greathouse ......--. 0c eee cece eee cee eens 
Neb. Rev. Stat. § 21-20,104 (Reissue 1983) is a survival statute 
which destroys the capacity of former shareholders of a dissolved 
corporation to sue or be sued on rights entirely dependent upon 
and existing solely as an outgrowth of the shareholder status 
except within 2 years after the corporation has been dissolved. The 
language in Russell v. First York Sav. Co., 218 Neb. 112, 352 
N.W.2d 871 (1984), which characterizes § 21-20,104 as a statute of 
limitations, is disapproved, as is any such suggestion which may 
be contained in Barnes v. Hampton, 198 Neb. 151, 252 N.W.2d 
138 (1977). 

Van Pelt v. Greathouse ......-. 2. cece cece cee e eee e eres 
The point at which a statute of limitations commences to run must 
be determined from the facts of each case; a cause of action 
accrues, and the statute of limitations begins to run, when the 
aggrieved party has the right to institute and maintain suit, even 
though such plaintiff may be ignorant of the existence of the cause 
of action. 

Mangan v.Landen ......... 2 eee eee eee eee 
If the fraud or mistake ought to have been discovered, the statute 
will run from the time such discovery ought to have been made. 
Mangan v. Landen... 6... ccc eee eect eens 
The statute of limitations runs from the date the cause of action 
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first accrues. A cause of action accrues when the aggrieved party 
has the right to institute and maintain a suit. 

Lake v. Piper, Jaffray & HopwoodInc. .............---+00- 
Generally, a suit to declare a contract void, which if void was void 
at its inception, must be commenced within 4 years of the 
execution of the contract. . 

Lake v. Piper, Jaffray & HopwoodInc. ...............02 00: 


Dogs are not livestock, and the care or production of dogs is not 


Lotteries 


1. 


included in the term “animal husbandry.” 
City of Beatrice v. Goodenkauf 6... ee eee eee eee eee 


Under Neb. Rev. Stat. § 28-1101(6) (Supp. 1983), a lottery is a 
game of chance in which the winner is determined by mere luck, 
not by skill, and contains the elements of consideration, a prize, 
and chance. 

Video Consultants v. Douglas 20.2... eee eee eee eee eee 
Anessential element of a lottery is awarding a prize by chance, but 
the exact method adopted for application of chance to the 
distribution of a prize is immaterial. : 

Video Consultants v. Douglas ..... 2.00... cece teens 


Mental Distress 


1. 


The elements of a cause of action based upon the intentional 
infliction of emotional distress are (1) that there has been 
intentional or reckless conduct, (2) that the conduct was so 
Outrageous in character and so extreme in degree as to go beyond 
all possible bounds of decency and is to be regarded as atrocious 
and utterly intolerable in a civilized community, and (3) that the 
conduct caused emotional distress so severe that no reasonable 
person should be expected to endure it. 

Gall v. Great Western Sugar Co. 0... ee cece cee eee 
One has no liability where he has done no more than insist upon 
his legal rights in a permissible way, even though he is well aware 
that such insistence is certain to cause emotional distress. 

Gall v. Great Western Sugar Co. ooo. eee eect ee eee 


Miranda Rights 


1. 


If the individual indicates in any manner, at any time prior to or 
during the questioning, that he wishes to remain silent, the 
interrogation must cease. 

Statév; Perkins vnccacot e422 e ei eadeneemneed oatinaawes bd 
In considering whether Miranda rights have been voluntarily 
waived, the court must look to the background, experience, and 
conduct of the accused. 

State'v. Perkins. omec5 feaesekk Shee pe does eineeen eee’ 
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The requirements and corresponding proscriptions of Miranda 
relate to governmental activity such as interrogation by law 
enforcement personnel. Miranda does not dictate rules governing 
the manner or efforts of private citizens enforcing their private 
property rights by private investigation or interrogation. 

Staté'v>BOdtke;  s.4-s28beco8 cde eid gece syece g's apse Heo epee Oe 


Modification of Decree 


1. 


In dissolution of marriage cases, actions for the modification of 
alimony will, on appeal, be reviewed de novo on the record and 
affirmed in the absence of an abuse of the trial judge’s discretion; 
however, where the evidence is in conflict, this court will give 
weight to the fact that the trial judge observed and heard the 
witnesses and accepted one version of the facts rather than 
another. 

CooperveCooper 2) .tuoe eee ae ee es as eee tee 
Good cause for altering alimony provisions in a divorce decree is 
demonstrated by a material and substantial change of 
circumstances. 

Cooper'v::COOper oui ho bebe ea ed ne ale Ries Sad oe sales 
An atimony recipient’s obtaining employment after the date of the 
decree is a circumstance that permits the situation of the parties to 
be reexamined. 

COOpeVACOOPEr: 25.0860 ciencd eels ei eceteeelece wile Mala Seem etie 
Where facts affecting the custody and best interests of children 
existing at the time of the decree awarding custody are not called 
to the attention of the court, and particularly in default cases, 
where the issues affecting custody have not been fully tried, the 
court, upon a proper motion for modification, may consider all 
facts and circumstances, including those existing prior to and at 
the time of the judgment or decree, in making a subsequent 
deter mination of custody. 

State ex rel. Laughlin v. Hugelman ........... ee eee e eee eee 
In actions seeking modification of the trial court’s order as to the 
custody of children in a marriage dissolution case, the court must, 
on appeal, review de novo the trial court’s determination with 
regard to whether a change of circumstances has occurred which 
justifies the modification of the earlier custody order. 

Boll'v:: Boll: 2x50 fee Men tebe vine Na namie agteates 
In a modification hearing to determine who should have custody 
of the children, the paramount consideration is the best interests 
of the children. 

Bolliv.Boll: co23 oe 0340 eke wlohe ee ais Oe Meee eee as 
Where the failure to pay child support is the result of intentional 
conduct, an application for modification may be denied on the 
basis of the equitable doctrine of clean hands. 

Voichoskie v. Voichoskie 6... kkk eee eee eee eee eee eee 
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Merely moving children out of the state of domicile does not ipso 
facto constitute a change of circumstances, but may be considered 
with other evidence to be a change of circumstances which will 
warrant a modification of the decree. 

Parsons v. Parsons... 0. eee eee ccc eee eee renee 
Unless amounts have accrued prior to the date of the service of 
process on a petition to modify, orders for alimony may be 
modified or revoked for good cause shown. 

Creagerivs Creager: nc. Siacer sacey Pa See ANE ese CRESS 
In a proceeding to modify an alimony award, Neb. Rev. Stat. 
§ 42-365 (Reissue 1984), that matter is initially entrusted to the 
sound discretion of the trial judge, which matter, on appeal, will 
be reviewed de novo on the record and affirmed in the absence of 
an abuse of the trial judge’s discretion. However, where the 
evidence is in conflict, this court will give weight to the fact that 
the trial judge observed and heard the witnesses and accepted one 
version of the facts rather than another. 

Créager'v. Creager vincencyeriie goede ened ent aaw bes oelys nad 
Cohabitation, together with a showing that such arrangement 
improved a former spouse’s overall! financial condition, might 
warrant a modification of alimony. 

Else:v Elsé- =x cejosi vanchvlset a oe Fusicee date need ae teats 
An application to modify the terms of a decree of divorce is not an 
independent proceeding. 

Nemec:ViiNeEmeC® joi cine Be ae icanciniase slave sie eign ainadesaara sion 


Motions for Continuance 
A motion for continuance of a trial is addressed to the sound discretion 


of the trial court. ; 
Statev.,Denbeck: aces cece iy gianni We Sea ened autos 


Motions for New Trial 


1. 


A motion for a new trial based on the ground of newly discovered 
evidence is addressed to the sound discretion of the trial court, 
and unless an abuse of discretion is shown, its determination will 
not be disturbed. 

State'v;,Bideaux.- 2 2sn0 48 alta oly eli caoteeanecs 
Newly discovered evidence must be so potent that, by 
strengthening evidence already offered, a new trial would 
probably result in a different verdict. 

State v: Bideaux  ...2 55 ete eee bee kode. oaerlnnes we 


Motions to Dismiss 
The party against whom a motion for dismissal or direction of liability 


is made is entitled to have every controverted fact resolved in his 
or her favor and to have the benefit of every inference which can 
reasonably be drawn from the evidence; if there is any evidence 
which will sustain a finding for the party against whom the motion 
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is made, the case may not be decided as a matter of law. 
Kahrhoffv: Kohl. jcc shicaecs antes en tiniecthcre eee ctie. 


Motions to Vacate 
Anaction to vacate a decree of dissolution for fraud survives the death 


of a party whose death is the result of a homicide committed by 
the other party to the proceeding. 
Howsdenv. Rolenc ......... eee eee cece een eee eres 


Motor Vehicles 


1. 


The gravamen of or the misconduct prohibited by Neb. Rev. Stat. 
§§ 60-418 and 39-669.30 (Reissue 1984) is operation of a motor 
vehicle after judicial or administrative deprivation of the 
operator’s privilege or license to operate a motor vehicle on the 
public highways of the State of Nebraska. 

Statev: JOSst- .evexk el vies alee Sleek te see es Shen 
In order to perfect an appeal from an order of the Nebraska 
Motor Vehicle Industry Licensing Board, an appeal bond must be 
filed with the board within 10 days of the rendition of the order. 
Neb. Rev. Stat. § 60-1415 (Reissue 1984). 

Kizzier Chevrolet Co. v. General Motors Corp. .......e- eee 
The mere skidding of an automobile without more does not prove 
negligence. 

Macfie v. Kaminski oo... 1. eee ccc cece eee eee eens 
Allegations that a motorist involved in an accident failed to apply 
brakes or turn aside are nothing more than descriptions of the 
manner in which he or she is alleged to have failed to keep the 
vehicle driven under reasonable control. 

Kahrhoffv. Kohl once cen Cla techie cern ney Sirsa ad browne 
A motorist owes the duty to see what is in plain sight and to drive 
in such a manner that he or she is able to stop or turn aside in time 
to avoid a collision with an object within his or her range of vision. 
Kahrhoffv. Kohl occ cece ee ee nee 
Whether a motorist who experiences a previously unmanifested 
mechanical failure is negligent in controlling the vehicle driven 
depends upon the opportunity to use other mechanical equipment 
at his or her disposal. 

Kahrhoffyv:;;Kohl sctesscad:s Accowte aio ese ote ee Fe eed. 
Neb. Rev. Stat. § 60-509.01 (Reissue 1984) neither requires nor 
prohibits the aggregation, or “stacking,” of multiple uninsured 
motorist coverages. 

Charley v. Farmers Mut. Ins. Co. .......... cee eee ee eeee 
Whether multiple uninsured motorist coverages are to be 
aggregated depends upon the policy language. 

Charley v. Farmers Mut. Ins. Co. ....... 2. eee eee eee eee ee 
One who drives in response to the lawful order of a law 
enforcement officer engages in privileged conduct and may not be 
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punished for so doing. 
StateveLichth) cdtu dade sisoruediece ke dois ocd Mecca alge eng 


Municipal Corporations 


1. 


Negligence 


1. 


Under the provisions of Neb. Rev. Stat. § 31-740 (Reissue 1984), 
the authority of the city council, in the first instance, and the 
mayor thereafter to approve or disapprove proposals for the 
construction of a recreational facility to be built by a sanitary and 
improvement district is limited to a determination of whether or 
not the proposals conform to the municipality’s master plan and 
construction specifications and standards. 

S.1.D.No.95v. CityofOmaha o.oo... eee eee ee eee 
The furnishing by a city of water or sewer service to persons 
outside the corporate limits of the city is contractual and 
permissive and not a duty imposed upon the city by statute. 
Bleick v. Cityof Papillion 2.0... . eee eee eee 
Public utilities generally may discriminate, in respect to rates, 
between consumers within and those outside the municipalities 
primarily served. 

Bleick v. City of Papillion... 0... eee cee eee eee 
Although a municipal corporation is a body corporate and politic, 
not all bodies corporate and politic are municipal corporations. 
Inre Application of S.LLD. NO. 65 ce. cece eee cree e ene 
In its strict and proper sense, a municipal corporation is a body 
corporate and politic constituted by the incorporation of the 
inhabitants of a city or town for the purposes of local 
government. 

In re Application of S.LD. No. 65 6... ee ec eeeeeee 
Bodies other than those within the strict and proper sense of the 
term “municipal corporations” are at times referred to as such for 
certain purposes; a sanitary and improvement district is a 
municipal corporation for the purposes of Neb. Rev. Stat. 
§ 77-2201 (Reissue 1981). 

In re Application of S.1.D.No.65 oo. cece eee eee eee 


Any action to recover damages based on alleged professional 
negligence or upon alleged breach of warranty in rendering or 
failure to render professional services shall be commenced within 
2 years next after the alleged act or omission in rendering or failure 
to render professional services providing the basis for such action; 
Provided, if the cause of action is not discovered and could not be 
reasonably discovered within such 2-year period, then the action 
may be commenced within 1 year from the date of such discovery 
or from the date of discovery of facts which would reasonably 
lead to such discovery, whichever is earlier. Neb. Rev. Stat. 
§ 25-222 (Reissue 1979). 

SmithiveGanz> 2% ox.ciiiiawews esas Fh Mi ned lade icant 
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Violations of Federal Aviation Administration regulations do not 
constitute negligence per se, but are evidence of negligence which 
may be taken into consideration along with all other evidence. 
Tank:vs'Peterson. es iaceesrvee hy oe-aeat cares he ag 4 ended cee 
Plaintiffs are not required to eliminate all possibilities of how an 
accident may have happened; they are required only to establish a 
factual basis from which to infer negligence on the part of the 
defendant. 

Tank'V: Peterson: ose: iisieardiecdvas eieaad ws bean ete aan Hibs 
An owner or occupant of real estate owes a duty to an invitee to 
use reasonable care to keep the premises safe for the use of the 
invitee, but such owner is not an insurer against an accident. 
Neffivs-Clark > 2c ee ieee a lh ees OE ee ba 
Where the facts are not in dispute and admit only of the 
conclusion that the defendant was not guilty of any negligence 
proximately causing plaintiff’s damages, summary judgment in 
favor of the defendant is proper. 

Neffvs-Clark | S.d0e eden Mian hatter utente et Akh da eG 
The burden of proving negligence is on the party alleging it, and 
merely establishing that an accident happened does not prove it. 
Macfiev. Kaminski 6.0... ee eee eee eee cee eee enna 
Himes vieCarter 3.26 sense ia sg helen ane gs uy oe seal vygies 
Negligence must be proved by direct evidence or by facts from 
which such negligence can be reasonably inferred. In the absence 
of such proof, negligence cannot be presumed. 

Macfie v. Kaminski 6... . eee eee e ee eee eee enee 
Himes. Carter seca k on nga neta viele ioder sig iees eee Rais 
Kahrhofitve Kohl! sa msaciics aos cis te aitinsls soot Jaan occa oh OE 08 
The mere skidding of an automobile without more does not prove 
negligence. 

Macfiev. Kaminski ow... kee eee cee cece cece ene 
Failure of a county to post a bridge load capacity may be 
negligence or evidence of negligence. 

Corbet, Inc. v. County of Pawnee... kee eee cece eee 
It is incumbent upon the plaintiff to prove that the negligence of 
the county was the proximate cause of the bridge collapse before 
recovery may be had against the county. 

Corbet, Inc. v. Countyof Pawnee... eee cee eee 
An efficient intervening cause consists of the intervening 
negligence of a third person who has full control of the situation 
and whose negligence was such as the defendant was not bound to 
anticipate and could not be said to have contemplated, which later 
negligence resulted directly in the injury to the plaintiff. 

Corbet, Inc. v. County of Pawnee... eee eee cece eee 
A Stairway servicing only a tenant’s second story apartment is not 
a common area under a landlord’s control. 

Hiattv;-Tallmiage: .2.3.005-0de nate be adenk hl deduce oan 
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Generally, a landlord has no duty to supervise the general 
maintenance of tenants’ animals in the building. 

Hiattv. Tallmadge a6 se03.c0. Aa de baie ina eae ee ees 
Allegations that a motorist involved in an accident failed to apply 
brakes or turn aside are nothing more than descriptions of the 
manner in which he or she is alleged to have failed to keep the 
vehicle driven under reasonable control. 

Kahrhoffv. Kohl oo... cece eee eee eee 
A motorist owes the duty to see what is in plain sight and to drive 
in such a manner that he or she is able to stop or turn aside in time 
to avoid a collision with an object within his or her range of vision. 
Kahrhoffv. Kohl... . eee ec c ccc eeeee erent t eee 
Whether a motorist who experiences a previously unmanifested 
mechanical failure is negligent in controlling the vehicle driven 
depends upon the opportunity to use other mechanical equipment 
at his or her disposal. 

Kahrhoffv. Koh] oo... eee cece een ee eee tenn neee 


One who has obtained a property interest in his or her 
employment is entitled to notice which accords constitutional due 
process. 

Benton v. Board of Ed. of Sch. Dist. No.17...... Bb basbuct Aare 
Constitutional due process requires notice which relates to the 
matter to be presented and which is suitable and fair in view of the 
circumstances and conditions existent at the time. 

Benton v. Board of Ed. of Sch. Dist. No. 17 oo... eee 
Where a defendant or his attorney has actual notice of the entry of 
a sentencing order in a county court within 10 days of the entry of 
such order, an appeal to the district court must be perfected 
pursuant to the requirements of Neb. Rev. Stat. § 29-611 (Reissue 
1979). 

Stat@vsFiene= hice cshaied hs 26 Mad vetoes a ae tenn ee 
Procedural due process requires the following: notice reasonably 
calculated to inform one of the accusation levied; identification of 
the accuser; factual basis for the accusation; reasonable time and 
opportunity to present evidence concerning the accusation; anda 
hearing before an impartial board. 

Statesv. Anderson oo. cece ccc cece nent eee ens 
A good faith purchaser of land is one who purchases for valuable 
consideration without notice of any suspicious circumstances 
which would put a prudent man on inquiry. 

Mader v. Kallos oo... ccc cceecceceueecseeccunceeunecens 
The burden of proof is upon a litigant who alleges that he is a good 
faith purchaser to prove that he purchased the property for value 
and without notice. 

Mader vi:Kallos- cau weaned tw nae Vie cake date 
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A purchaser having notice of a previous outstanding title in land, 
who purchases from one without notice, will be protected in his 
title by want of notice in his vendor. 

Mader’viKallos: a2: site esttsececeaeaisac thats Bad dee heh es 
Generally, the open, notorious possession of real property by a 
tenant is notice of the owner’s title. 

Mader Vi Kalls: <1. < esse tesate dbes cot eredistadeta ns ne belt sas 
Formal proceedings under the Nebraska Probate Code, Neb. 
Rev. Stat. §§ 30-2201 et seq. (Reissue 1979), are those conducted 
before a judge, with notice to interested persons. 

Inre Estate of Casselman ......... ccc cece cece ee eceeneees 
Informal proceedings under the Nebraska Probate Code, Neb. 
Rev. Stat. §§ 30-2201 et seq. (Reissue 1979), are those conducted 
without notice to interested persons by an officer of the court 
acting as a registrar for probate of a will or appointment of a 
personal representative. 

Inre Estate of Casselman ............. 0.00 cece ee ence eae 
Notice of a formal hearing under the Nebraska Probate Code, 
Neb. Rev. Stat. §§ 30-2201 et seq. (Reissue 1979), must be given to 
all interested persons unless these persons waive notice. 
InreEstateof Casselman ..............-06- Beisurerace Re sehen ae 


Generally, noise is not a nuisance per se, but it may be of such a 
character as to constitute a nuisance in fact, which may serve as 
the basis of an action at law or in equity, even though it arises from 
the operation of a factory, industria! plant, or other lawful 
business or occupation. 

Burgess v. Omahawks Radio Control Org... 2.2.0... eee 
Whether noise is sufficient to constitute a nuisance depends upon 
its effect upon an ordinary, reasonable man, that is, a normal 
person of ordinary habits and sensibilities. Relief cannot be based 
solely upon the subjective likes and dislikes of a particular 
plaintiff, and relief must be based upon an objective standard of 
reasonableness. 

Burgess v. Omahawks Radio Control Org. ..........2..005- 
To justify abatement of a claimed nuisance, the annoyance must 
be such as to cause actual physical discomfort to one of ordinary 
sensibilities. There is a presumption, in the absence of evidence to 
the contrary, that a plaintiff in an action for abatement of a 
nuisance has ordinary sensibilities. 

Burgess v. Omahawks Radio Control Org. ................. 
Cline v. Franklin Pork, Inc. 0.0.0... ccc eee eee eee e ee 
Ordinarily, a legitimate business enterprise is not a nuisance per se, 
but it may become a nuisance in fact. It may become such by 
reason of the conditions implicit in and unavoidably resulting 
from its operation or because of the manner of operation. 

Cline v. Franklin Pork, Inc. «00... ccc cee ences 
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The selection of a place of business is often a matter of both 
private and public concern and is not in all cases left to the owner 
alone. 

Cline v. Franklin Pork, Inc. 2... ei ee ce ce ete tees 
A business which is lawful in itself may become a nuisance, either 
because of the locality in which it is carried on or because it is 
conducted in an improper manner. 

Cline v. Franklin Pork, Inc... . eee eee eee ce eee 
The exercise of due care by the owners of a business in its 
operation is not a defense to an action to enjoin its operation as a 
nuisance. 

Cline v. Franklin Pork, Inc. oo... eee ee cece ee eee 
An injunction against a nuisance is an extraordinary remedial 
process which is granted not as a matter of right but in the exercise 
of the sound discretion of the court, to be determined on 
consideration of all the circumstances of each case. 

Cline v. Franklin Pork, Inc. «1... ee eee eee nee 
A court of equity will not usually enjoin the operation of a lawful 
business without regard to how serious may be the grievance 
caused thereby. In the first instance, at least, it will require the 
cause of the grievance to be corrected and will enjoin the conduct 
of the enterprise perpetually after it has been proven that no 
application of endeavor, science, or skill can effect a remedy 
where the owners cannot be induced to conduct it properly. 

Cline v. Franklin Pork, Inc. 6.0... eee ce eee eee eee 
The operation of a legitimate business or certain aspects of the 
business which constitute a nuisance may be enjoined where it 
clearly appears there is no other complete remedy for the injury 
done. 

Cline v, Franklin Pork, Inc, 6... kee cece eee ee eee ee eee 
One’s right to enjoin a nuisance is not defeated by the fact that he 
purchased his property after the nuisance came into existence. 
Eganv.Catholic Bishop ......... 0. cece eee eee eee ee tees 
The essential ingredient of a nuisance is its unlawful or wrongful 
character. 

Egan v. Catholic Bishop ............ eee cece eee eect ences 


A private individual, with standing, may bring suit in district 
court to enjoin an alleged violation of the zoning laws or 
ordinances. 

Burgess v. Omahawks Radio Control Org. ................. 
The Nebraska Supreme Court will not take judicial notice of a 
municipal ordinance which does not appear in the record. 

State Vi AUSHN: 65 cece gu cto ea ruten Saad Oa e RON Ra ae eee 
An action to enjoin enforcement of a city ordinance is one in 
equity. 

City of Beatrice v. Goodenkauf ow... eee eee eee eee 
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Zoning laws should be given a fair and reasonable construction in 
the light of the manifest intention of the legislative body, the 
objects sought to be attained, the natural import of the words 
used in common and accepted usage, the setting in which they are 
employed, and the general structure of the law as a whole. 

City of Beatrice v.Goodenkauf «wo. ee eee eee 
Where the provisions of a zoning ordinance, as to the uses of 
property which are permitted or which are prohibited in certain 
districts, are expressed in common words of everyday use, 
without enlargement, restriction, or definition, they are to be 
interpreted and enforced according to their generally accepted 
meaning. 

City of Beatrice v.Goodenkauf 6... ee eee cee teen 
An accessory use is defined as a subordinate use, clearly incidental 
and related to the principal structure, building, or use of the land, 
and located on the same lot as that of the principal structure, 
building, or use. 

City of Beatrice v. Goodenkauf .. 6. ee eee eee 
Whether a use is customary is not to be determined merely by a 
mathematical count; but numbers are a factor which must be 
considered. 

City of Beatrice v. Goodenkauf ww... ee cee ees 


Sexual crimes have consistently been classified as those in which 
evidence of other, similar sexual conduct has been recognized as 
having independent relevancy, and courts generally hold that 
evidence of other sex offenses by the defendant may. be 
admissible. 

State'ViiCraig: sinew tuk iis whee eet 20k dee ea ete ed 
Rule 404(2) of the Nebraska Evidence Rules is an inclusionary 
rule, permitting as evidence the use of relevant, specific acts for all 
purposes except to prove character of a person in order to show 
that such person acted in conformity with character. 

Statevc- Craig. < asi .s, <acwade pone SBoed aos Sakae ote tiee 
The purposes set forth in Rule 404(2) of the Nebraska Evidence 
Rules (Neb. Rev. Stat. § 27-404(2) (Reissue 1979)) are illustrative 
only and not intended to be exhaustive or mutually exclusive. 
State-VeCralg 24 isee cle 5 eee tes 2G Nea Ge dee tae eee ae 
Rule 404(2) of the Nebraska Evidence Rules (Neb. Rev, Stat. 
§ 27-404(2) (Reissue 1979)) is an inclusionary rule permitting the 
use of relevant, specific acts for all purposes except to prove 


character of a person in order to show that such person acted in © 


conformity with character. Thus, Rule 404(2) permits evidence of 
other acts if such acts are relevant for any purpose other than to 
show a defendant’s propensity or disposition to commit the crime 
charged. 

State v:.Stewart® os. ss vessue ween ea viet sa bees eee ees 
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Proof of other acts admissible under Rule 404(2) of the Nebraska 
Evidence Rules (Neb. Rev. Stat. § 27-404(2) (Reissue 1979)) is not 
restricted to those acts occurring before the event for which a 
defendant is prosecuted. Proof of other acts may be admissible 
even if such acts occurred after the offense charged against the 
defendant. 

Statev:Stewart: cih44.citnaw tee tiealidtScd tee Sess Ghhetes & 
Generally, other acts may be used to refute the accused’s claim of 
self-defense. 

Stateve Stewart. i336 oe chokes anie tees Cha ete eke niaana 
Other acts may be used as relevant evidence to counter a 
defendant’s contention that at the time of the offense his action 
lacked the requisite criminal intent due to intoxication. 
StateveStewart - “cnr issi needs Get es ie daa. ee aera 


Parental Rights 


1. 


We review the matter de novo upon the record to determine if the 
order terminating parental rights is supported by clear and 
convincing evidence. 

Inre Interest of S.A.S. 1... cece ce eect eee eee neces 
An order terminating parental rights must be supported by clear 
and convincing evidence. 

Inre Interest of R.H.,T.H.,andJ.H. oo... ee cee eee eee 


An administrative agency which is charged with the responsibility of 


Parties 

Partnerships 
1. 
2. 


protecting the public interest, as distinguished from determining 
the rights of two or more individuals in a dispute before such 
agency, is a necessary or indispensable party in a judicial review of 
an order of an administrative agency. 

Beatrice Manor v. Department of Health .................. 


If the plaintiff, in any judgment so rendered against any company 
or partnership, shall seek to charge the individual property of the 
persons composing such company or firm, it shall be lawful for 
him to file a bill in equity against the several members thereof, 
setting forth his judgment and the insufficiency of the partnership 
property to satisfy the same, and to have a decree for the debt, and 
an award of execution against all such persons, or any of them, as 
may appear to have been members of such company, association, 
or firm. 

Security State Bank v. McCoy) ow... eee eee eee een eee 
The provisions of Neb. Rev. Stat. § 67-318(a) (Reissue 1981) may 
be modified either by an agreement between the partners or by a 
course of dealing amounting to an agreement between the 
partners. 

Smithivi Daub. | scccictietiiwesetbe tie cake Sia dae elated s 


997 


347 


347 


347 


500 


904 


141 


132 


998 


Paternity 


INDEX 


3. A partnership only terminates when the business of the 


partnership has been wound up. 

Smithvs Daub. ~ 3.23 20.53-o bie hese es oe thee hers Ra wees ee 
No partner is entitled to remuneration for acting in the 
partnership business. 

Smith v. Daub... 1 eee cee ete 


Where it is determined that an individual is the natural parent, even 


Pensions 


though one may initially deny paternity, and thereafter establishes 
a familial relationship with the children, both emotional and 
financial, the question of which parent should have custody of the 
children should be determined on the basis of the best interests of 
the children. 

State ex rel. Laughlinv. Hugelman ............... 2: cece eee 


The trial court retains broad discretion in valuing pension rights and in 


Perpetuities 
I: 


Pleadings 


1. 


dividing such rights between the parties. 
Rockwood v. Rockwood wee cee eee 


The rule against perpetuities prohibits the creation of future 
interests or estates which, by possibility, may not become vested 
within a life or lives in being and 21 years, together with the period 
of gestation when necessary to cover cases of posthumous birth. 
Inre Trust Estate of Darling ........... see eee ce eee eee 
The law looks with favor upon the early vesting of estates, and a 
remainder will not be held to be contingent if it can reasonably be 
held to be a vested remainder. 

Inre Trust Estate of Darling ........... cee cece eee eee 
The rule against perpetuities, by its terms, relates solely to the 
vesting of estates or interests and is not concerned with their 
possession or enjoyment. 

Inre Trust Estate of Darling .......... cece eee eee eee 


Issues not properly raised in the pleadings nor litigated at trial will 
not generally be considered for the first time on appeal. 
Armstrong v. Hartford LifeIns. Co. 1.2.22... cece eee eee eee 
The answer shall contain a statement of any new matter 
constituting a defense, in ordinary and concise language. Neb. 
Rev. Stat. § 25-811 (Reissue 1979). 

Armstrong v. Hartford LifeIns. Co. 2.2.2... eee eee ee eee 
If the plaintiff, in any judgment so rendered against any company 
or partnership, shall seek to charge the individual property of the 
persons composing such company or firm, it shall be lawful for 
him to file a bill in equity against the several members thereof, 


698 


698 


254 


21 


705 


705 


705 


128 


128 


10. 


1. 


12. 


Pleas 


INDEX 


setting forth his judgment and the insufficiency of the partnership 
property to satisfy the same, and to have a decree for the debt, and 
an award of execution against all such persons, or any of them, as 
may appear to have been members of such company, association, 
or firm. 

Security State Bank v. McCoy... 0... eee eee ee eee 
For the purpose of ruling on a motion for leave to intervene, the 
allegations of the petition in intervention are deemed to be true. 
Basin Elec. Power Co-op v. Little Bue N.R.D.  ............. 
A direct and immediate interest which will mandatorily require 
the granting of a motion for leave to intervene must be such a 
direct and immediate interest that one seeking to intervene will 
either lose or gain by the direct operation of the judgment. 

Basin Elec. Power Co-op v. Little BlueN.R.D.  ............. 
In an action for conversion the plaintiff must allege facts showing 
a right to immediate possession of the property at the time of the 
conversion. 

Prososki v. Commercial Nat. Bank... 1... eee eee 
Where a petition fails to plead actionable facts, it is subject to a 
general demurrer. 

Prososki v. Commercial Nat. Bank... eee eee 
It is not necessary that the constitutional provision relating to 
damage for a public use be set out or its existence alleged in the 
petition stating the cause of action. All that is necessary is that the 
litigant allege and prove facts constituting a cause of action 
because of it. 

Kulaiv. Prososki’. cs0na.scces none sapebieta aes aeed Fe bade n aia 
The purpose of pleadings is to frame the issues upon which a cause 
is to be tried, and the issues will be limited to those pleaded. 
Circle 76 Fertilizer v. Nelsen oe eee ee ce ee eee eee 
Allegations that a motorist involved in an accident failed to apply 
brakes or turn aside are nothing more than descriptions of the 
manner in which he or she is alleged to have failed to keep the 
vehicle driven under reasonable control. 

Kahrhoffv. Kohl... oe. eee cece eee e eens 
An action in equity vests the trial court with broad powers 
authorizing any judgment under the pleadings. 

City of Beatrice v. Goodenkauf sw... eee eee eee eee 
Failure to file a petition within 48 hours, as provided by Neb. Rev. 
Stat. § 43-275 (Reissue 1984), after a juvenile has been taken into 
custody pursuant to Neb. Rev. Stat. § 43-248 (Reissue 1984) does 
not deprive the juvenile court of jurisdiction. 

Intré Interéest'of S.\S. Ls. 2. Seecccdinsnea jek vane Pid ead wes 


Mere failure to comply with precise ceremonial or verbal 
formality in arraignment and entry of a plea is not so prejudicial 
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as to require setting aside a defendant’s guilty plea which is 
otherwise entered in accordance with statutory and constitutional 
requirements. 

StatewJOsty see ei anda ae ao eee a Rote veers 
A plea of guilty admits all facts alleged in the information and 
recited in open court by the State. 

State'v; Bargen.  chidis vive cw eaten ved wee gre eae 
A factual basis for a plea of guilty may be established by inquiry 
of the prosecution, interrogation of the defendant, or 
examination of the presentence report. 

Statev.Bargen. sc:2cc0 de eed fey A ade oie on el ee 
A plea of guilty must not only be intelligent and voluntary to be 
valid but the record must affirmatively disclose that the defendant 
entered his plea understandingly and voluntarily. 

Statev. Malek) isis eves iid ise el oe hea cid 


Police Officers and Sheriffs 
One who drives in response to the lawful order of a law enforcement 


officer engages in privileged conduct and may not be punished for 
so doing. 
State ve Licht cc 260.0 ee idee ota eee etn ein ere obese 


Political Subdivisions 


1. 


An irrigation district properly organized under the statutes is a 
political subdivision. 

Peterson v. Gering Irr. Dist. 6.0... eee eee eee eee 
Failure of a county to post a bridge load capacity may be 
negligence or evidence of negligence. 

Corbet, Inc. v. County of Pawnee... wc eee eee 
It is incumbent upon the plaintiff to prove that the negligence of 
the county was the proximate cause of the bridge collapse before 
recovery may be had against the county. 

Corbet, Inc. v. County of Pawnee ww. eee eee eee 


Political Subdivisions Tort Claims Act 


1. 


Actions against an irrigation district are governed by the 
Nebraska Political Subdivisions Tort Claims Act, Neb. Rev. Stat. 
§§ 23-2401 et seq. (Reissue 1983). 

Peterson v. Gering Irr. Dist. 6... cece cee ene 
A notice of a possible future “claim” against an irrigation district 
under Neb. Rev. Stat. § 46-160 (Reissue 1984) does not satisfy the 
requirements of Neb. Rev. Stat. § 23-2404 (Reissue 1983). 
Peterson v. Gering Irr. Dist. 6... ee cee ee ee eee 
In an action under the Political Subdivisions Tort Claims Act, 
Neb. Rev. Stat. §§ 23-2401 et seq. (Reissue 1983), the findings of 
fact of the trial court will not be overturned unless clearly wrong. 
Corbet, Inc. v. County of Pawnee www. eee eee eee 


4. The fact that a landowner could have sued in tort under the 
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Political Subdivisions Tort Claims Act, Neb. Rev. Stat. 
§§ 23-2401 et seq. (Reissue 1983), for damage caused to property 
for a public use does not preclude such landowner from 
proceeding in a direct action for damages under the Constitution. 
Kulaw.Prososki  aédvs ist ii nae ee ee ae sade eee ees 


Post Conviction 


1. 


ww 


3. 


The Supreme Court will not consider a question not presented to 
the district court for disposition through a defendant’s motion for 
post conviction relief. 

Statevs Casper: iccccisier<e Ma swine bis bee h tek soy dee eee ade e ak 
Under the Nebraska Post Conviction Act, Neb. Rev. Stat. 
§§ 29-3001 et seq. (Reissue 1979), an evidentiary hearing is 
required upon an appropriate motion containing a factual 
allegation which, if proved, constitutes a violation or 
infringement of a constitutional right. 

Statev. Malek)... 0. ccc ce eee c cee es eee ene ectnceeees 
One seeking post conviction relief has the burden of establishing 
the basis for such relief, and the findings of the district court will 
not be disturbed on appeal unless they are clearly erroneous. 
Statew Hurley™ . ab ese sete, ede alioaa pewter s Seas odnstaces 
Generally, a defendant may bring a second proceeding for post 
conviction relief only if the grounds relied upon did not exist at the 
time of the filing of the first motion. 

StatevOhler  2..cu240Ssdast esas eis seh aceeaea dae seine eke 


Prejudgment Interest 


1. 


While there may be no reasonable controversy as to the amount of 
aclaim nor as to plaintiff’s right to recover from some defendant, 
if there is a reasonable controversy as to who is responsible for the 
claim, prejudgment interest should not be awarded. 

Ellis & Guy Advg.v.Cohen ....... 2... ccc e cee eee e cece eeee 
If no reasonable controversy exists as to a party’s right to recover 
or as to the amount of such recovery, the claim is generally 
considered to be liquidated and prejudgment interest should be 
allowed. 

Circle 76 Fertilizerv. Nelsen... 20... eee eee ee eee eee 


Preliminary Hearings 
A preliminary hearing is not a criminal prosecution or a trial. Its 


purpose is to ascertain whether a crime has been committed and 
whether there is probable cause to believe the accused committed 
it. 

State: WiKINSON 2..3co2d.e- pce es Cae biden Satiboeae ee Sadek wee 


Presumptions 


1. 


To justify abatement of a claimed nuisance, the annoyance must 
be such as to cause actual physical discomfort to one of ordinary 
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sensibilities. There is a presumption, in the absence of evidence to 
the contrary, that a plaintiff in an action for abatement of a 
nuisance has ordinary sensibilities. 

Burgess v. Omahawks Radio Control Org. ................. 
Cline v. Franklin Pork, Inc. ........ 0.0.0.0 0c sueee hanced beGlatehaet 
Inthe absence of a contrary intention, there is a presumption that 
aclass will be determined upon the death of the testator. 

Inre Trust Estate of Darling «. 06... eee cece 
In a trial to the court the presumption is that the trial court 
considered only such evidence as is competent and relevant, and 
the reviewing court will not reverse such a case because evidence 
was erroneously admitted, where there is other material, 
competent, and relevant evidence sufficient to sustain the 
judgment. 

Inre Interest Of S.S.b. ok. c ccc cee cece cette ec neeeans 


Pretrial Conferences 
Pretrial conferences are conducted in order to simplify and narrow the 


issues of the case and to avoid traps and surprises. 
Priest vv. McConnell... eee cece eee ete ee eeee 


Pretrial Motions 


l. 


The trial court has discretionary power to exclude the testimony 
of a witness whose identity is deliberately withheld in discovery. 
Priest v. McConnell oo... eee ee eee ee eee renee 
For the purpose of ruling on a motion for leave to intervene, the 
allegations of the petition in intervention are deemed to be true. 
Basin Elec. Power Co-op v. Little BlueN.R.D.  .........005. 
A direct and immediate interest which will mandatorily require 
the granting of a motion for leave to intervene must be such a 
direct and immediate interest that one seeking to intervene will 
either lose or gain by the direct operation of the judgment. 

Basin Elec. Power Co-op v. Little BlueN.R.D.  ............. 


Prior Convictions 


1. 


A transcript of conviction which fails to show on its face that 
counsel was afforded or the right waived cannot be used for 
enhancement purposes. 

State:ve JONES: fee tial eee ead ieee ertaa een eal ee das 
The record of a prior conviction used for enhancement purposes is 
not required to show a complete waiver of constitutional rights as 
required by State v. Tweedy, 209 Neb. 649, 309 N.W.2d 94 (1981). 
State VION: ccd cee ey het tee ee bu eee beware ahi 
Enhancing a sentence because of a prior conviction is not cruel 
and unusual punishment. 

State... Brand: 3 aucun dla pide hah oe cae ony eee es hates 
For enhancement purposes the burden on the State to prove valid 
prior convictions is only to show that the defendant had, or 
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waived, counsel at the time of such prior convictions. 
StateVeSoe:, <4 vevcvecasig eheee ieee kage se gts coca al 


Neither mandatory good time earned pursuant to Neb. Rev. Stat. 
§ 83-1,107 (Reissue 1981) nor meritorious good time earned 
pursuant to Neb. Rev. Stat. § 83-1,107.01 (Reissue 1981) is 
automatically forfeited upon revocation of parole. Such 
forfeiture must occur upon either the recommendation of the 
chief executive officer of the facility to which the offender is 
entrusted or the parole administrator, depending upon who has 
custody at the time of revocation, subject to approval of the 
director of the Department of Correctional Services. Once 
forfeited or withheld, good time credits may be restored to the 
offender in like manner. 

Malone'v:. Benson: <j..a:es dv haiiee ied ot Sek ee us bees Pee 
Pursuant to Neb. Rev. Stat. §§ 83-1,107 and 83-1,107.01 (Reissue 
1981), the Board of Parole merely has the right to make 
recommendation of forfeitures of good time when the offender is 
in the custody of the Board of Parole. The discretion referred to 
by statute vests solely in the chief executive officer of the facility 
when the offender is in the custody of the Department of 
Correctional Services and in the parole administrator when the 
offender is in the custody of the Board of Parole, in each instance 
subject to the approval of the director of the Department of 
Correctional Services. 

Malonev. Benson... 1... eee cece tee teen eens 


Probable Cause 


1. 


If probable cause to arrest without a warrant exists, a person may 
be arrested within such person’s home, provided the officer’s 
entry was lawful, such as for the purpose of executing a valid 
search warrant. 

Statev.. Ware? 22)sts.Jaccick tate Aha te eos etl Mok Md mee 
The test of probable cause for a warrantless arrest is whether, at 
the moment of arrest, the facts and circumstances within the 
officers’ knowledge and of which they had reasonably 
trustworthy information were sufficient to warrant a prudent 
man in believing that the individual had committed or was 
committing an offense. , 

SUAltEVs Ware’ ooo is cared oscil EME a love Stee ace Selec ties oe 


Probation and Parole 


1. 


Neither mandatory good time earned pursuant to Neb. Rev. Stat. 
§ 83-1,107 (Reissue 1981) nor meritorious good time earned 
pursuant to Neb. Rev. Stat. § 83-1,107.01 (Reissue 1981) is 
automatically forfeited upon revocation of parole. Such 
forfeiture must occur upon either the recommendation of the 
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chief executive officer of the facility to which the offender is 
entrusted or the parole administrator, depending upon who has 
custody at the time of revocation, subject to approval of the 
director of the Department of Correctional Services. Once 
forfeited or withheld, good time credits may be restored to the 
offender in like manner. 

Malonev. Benson... eee cee ete eee teens 
Pursuant to Neb. Rev. Stat. §§ 83-1,107 and 83-1,107.01 (Reissue 
1981), the Board of Parole merely has the right to make 
recommendation of forfeitures of good time when the offender is 
in the custody of the Board of Parole. The discretion referred to 
by statute vests solely in the chief executive officer of the facility 
when the offender is in the custody of the Department of 
Correctional Services and in the parole administrator when the 
offender is in the custody of the Board of Parole, in each instance 
subject to the approval of the director of the Department of 
Correctional Services. 

Malone v. Benson ........... 2. eee eee eee reese ar Mandap eed 


Products Liability 


The statute of repose applicable to the manufacturer of an allegedly 


defective product is contained in Neb. Rev. Stat. § 25-224 (Cum. 
Supp. 1984) and begins to run when possession of the product is 
first relinquished for ultimate use or consumption, not when it is 
first placed into the stream of commerce by the manufacturer. 

Witherspoon v. Sides Constr. Co. 1.0.2... cece eee eens 


Promissory Notes 


Proof 


In order for a detriment to the promisee to constitute a valid 


consideration for a note or contract, it must have been within the 
express or implied contemplation of the parties and known to and 
agreed to by them. 

Yankton Prod. Credit Assn. v. Larsen ..........- 20 ec e eee 


Where several inferences are deducible from the facts presented, 
which inferences are opposed to each other but equally consistent 
with the facts proved, the plaintiffs do not sustain their position 
by a reliance alone on the inferences which would entitle them to 
recover. 

Anderson v. Farm BureauiIns.Co.  .....-- 1 eee c eee ee eens 
Proof of a purpose to kill is not required to establish felony 
murder because it is not an element of the crime. The only intent 
required is the intent to do the act which constitutes the felony 
during which the killing occurred. 

StatéveSmith> (scsi ace detec es Saved eater enna get 
The burden of proof in a compensation case is upon the plaintiff 
to establish by a preponderance of the evidence that his disability 
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was caused by an injury arising out of and in the course of his 
employment. 

Mulder v. Minnesota Mining & Mfg.Co.  ... 02. e eee eee ees 
To establish a breach of implied warranty of merchantability, 
there must be proof that there was a deviation from the standard 
of merchantability at the time of sale and that such deviation 
caused the plaintiff’s injury. In order for the goods to be 
merchantable under Neb. U.C.C. § 2-314 (Reissue 1980), they 


” must be at least suchas are fit for the ordinary purposes for which 


such goods are used. 

Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 

In order for one to recover for a breach of an implied warranty of 
fitness, the purchaser must prove that (1) the seller had reason to 
know of the buyer’s particular purpose, (2) the seller had reason to 
know that the buyer was relying on the seller’s skill or judgment to 
furnish appropriate goods, and (3) the buyer, in fact, relied upon 
the seller’s skill or judgment. 

Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 

The authenticity of a sample of bodily fluid must be established 
before a chemical analysis of the sample may be admitted into 
evidence. 

Priest v. McConnell... oe cet e eeeeteeeee 
Where an object passes through several hands before being 
produced in court, it is necessary to establish a complete chain of 
evidence which traces the possession of the article to the final 
custodian. 

Priestv. McConnell... 0. cece cece ee ence e te cees 
The burden of proving negligence is on the party alleging it, and 
merely establishing that an accident happened does not prove it. 
Macfiev. Kaminski oo... cee cee eet eee enna 
Himes'v: Carter 2..c cide vice nia Seda s ee ween dele coe 
Negligence must be proved by direct evidence or by facts from 
which such negligence can be reasonably inferred. In the absence 
of such proof, negligence cannot be presumed. 

Macfie v. Kaminski... ee cee cee e nee 
MOS: V..Carter? ccs sevestecessr eae nbn okies vee OX SONS Wie ewe 


The mere skidding of an automobile without more does not prove 


negligence. 

Macfiev. Kaminski... 2... ccc eee ee ete eees 
The burden of proof is upon a litigant who alleges that he is a good 
faith purchaser to prove that he purchased the property for value 
and without notice. 

Mader viiKealloss (ocd 3.3. sccndia wishing ebaw ohadiwia a ape di be oat arb wie 
It is incumbent upon the plaintiff to prove that the negligence of 
the county was the proximate cause of the bridge collapse before 
recovery may be had against the county. 

Corbet, Inc. v. Countyof Pawnee... ee eee ee eee ee 
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It is not necessary that the constitutional provision relating to 
damage for a public use be set out or its existence alleged in the 
petition stating the cause of action. All that is necessary is that the 
litigant allege and prove facts constituting a cause of action 
because of it. 

Kitla:v:,Prososki sevssiett thi oi des oe eed oeda oe 
A party pursuing a claim before the Nebraska Equal Opportunity 
Commission is required to establish by a preponderance of the 
evidence a prima facie case of disparate treatment. To accomplish 
this it must be shown (1) that the claimant is a member of a 
protected class within the meaning of the Nebraska Fair 
Employment Practice Act, Neb. Rev. Stat. §§ 48-1101 to 48-1125 
(Reissue 1984); (2) that he is qualified for the position of 
employment sought; (3) that he applied for and was rejected for 
that position; and (4) that after he was rejected the job remained 
open. 

Williams v. Goodyear Tire & RubberCo.  .........--.. 000s 
A prima facie case of disparate treatment must be shown by a 
preponderance of the evidence before the employer must come 
forth and show the legitimacy of its actions. 

Williams v. Goodyear Tire & RubberCo.  ............ 202s 
Generally, expert testimony is not admissible as proof that the 
assistance of counsel in a criminal case was ineffective. 

State: Ohler caic.nc ede icten. bese eeliia ae ator dae 
Either a law enforcement officer’s observations of defendant’s 
intoxicated behavior or the defendant’s poor performance on 
field sobriety tests constitutes sufficient evidence to sustain a 
conviction of driving while under the influence of alcoholic 
beverages. 

StateWeLichth« ob. fsionies weeded onda cutee wage ewes’ we tede’s 


The selection of a place of business is often a matter of both 
private and public concern and is not in all cases left to the owner 
alone. 

Cline v. Franklin Pork, Inc. ..... eee eee ce eee eee eee 
When private property has been damaged for public use, the 
owner is entitled to seek compensation in a direct action under 
Neb. Const. art. I, § 21. 

Kula:V.:ProsOski: | 22208 Paid oe Gee iiw ee es oe Sa ees 
Neb. Const. art. I, § 21, is self-executing, and legislative action is 
not necessary to make the constitutional remedy available. 
Kulav. Prososki oo... eee eee cee cee tee e eect eeeeees 
The fact that a landowner could have sued in tort under the 
Political Subdivisions Tort Claims Act, Neb. Rev. Stat. 
§§ 23-2401 et seq. (Reissue 1983), for damage caused to property 
for a public use does not preclude such landowner from 
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proceeding in a direct action for damages under the Constitution. 
Kula: ¥i:Prososki> - 4.5.2::bsessa Wi okt nk beer bates 
A landowner is not precluded from bringing an action for a 
mandatory injunction against public authorities to prevent 
damage to the owner’s land caused by a public improvement when 
the public authorities have declined to exercise their right of 
eminent domain. 

Kulav:'ProsOski? (os ccne eed thas Sede iad 20 aba aea wees ees 
A landowner has aright to join with an action for equitable relief a 
claim for temporary damages. 

Kulav. Prososki ................ Sp iveietiegteD cid. Sa ates roles 
It is not necessary that the constitutional provision relating to 
damage for a public use be set out or its existence alleged in the 
petition stating the cause of action. All that is necessary is that the 
litigant allege and prove facts constituting a cause of action 
because of it. 

Kulasv:-ProsOski. 2ccncseeid care. 8 Gs to vedo A Ll eS 
At common law a landowner could not be compelled to build a 
partition fence. A party, therefore, by the erection of such fence, 
acquires no right of action for contribution from the owner of 
lands adjoining. 

Schnakenberg v. Schroeder... 1... e eee eee cette eee 
While Neb. Rev. Stat. §§ 34-101 to 34-115 (Reissue 1984) provide 
a procedure for ascertaining and fixing the rights and duties of 
coterminous proprietors with respect to a division fence, such 
statutes are not exclusive, but coterminous proprietors may by 
contract adjust their respective rights and obligations regarding a 
division fence. 

Schnakenberg v. Schroeder)... 1... eee ce eee eee ees 
Neb. Rev. Stat. §§ 34-101 to 34-115 (Reissue 1984) provide a 
method of allocating and assigning to adjoining landowners 
responsibility for maintaining specific parts of a division fence 
where there is no agreement for such maintenance. 
Schnakenberg v. Schroeder... eee cece ec eee ee eee 


Property Division 


1. 


The division of property in marriage dissolution cases is a matter 
initially entrusted to the sound discretion of the trial judge, which 
will be reviewed on appeal de novo on the record and affirmed in 
the absence of an abuse of the trial judge’s discretion. 

Rockwood v. Rockwood ow... eee cece cee eee eee ee eeee 
Salmonv. Salmon ......... ccc cece cece eee eet e ne enes 
While there is no precise mathematical formula to be used in 
determining the fairness of a property division, generally 
speaking, awards in marriage dissolution proceedings vary from 
one-third to one-half of the value of the property involved, 
depending upon the facts and circumstances of the particular 
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case. 

Rockwood v. Rockwood... eee eee eee ee cee nee 
Smuithiv;GanZ> . oc s.06 Maa ease cage Ohad ose nabs poo Seed ee 
McCollisterv. McCollister ......... 2. cece ee eee eee eee e eee 
The trial court retains broad discretion in valuing pension rights 
and in dividing such rights between the parties. 

Rockwood v. Rockwood... 1. eee eee eee eee eee 
The ultimate test for division of marital property is one of 
reasonableness. 

Rockwood v. Rockwood... cece ee cece ree cee nee e nee 
When awarding property in a dissolution of marriage, property 
acquired by one of the parties through gift or inheritance 
ordinarily is set off to the individual receiving the inheritance or 
gift and is not considered a part of the marital estate. An 
exception to the rule is where both of the spouses have contributed 
to the improvement or operation of the property after receiving it 
by way of inheritance or gift, or the spouse not receiving the 
inheritance or gift has significantly cared for the property during 
the marriage. 

RoSS:Vs ROSS: <acieechs ita ater a a ede ee Oa etna ok eae cee 
Applegate v. Applegate 6... eee teens 
How property, inherited by a party during the marriage, will be 
considered in determining division of property or award of 
alimony must depend upon the facts of the particular case and the 
equities involved. 

Applegate v. Applegate 6... eee eee eee 
The ultimate test for division of marital property and an award of 
alimony is one of reasonableness. 

Applegatev. Applegate... 2... cee eee ce cee ene 
The standard of review of the division of property and the award 
of alimony in marriage dissolution cases is that these matters are 
initially entrusted to the sound discretion of the trial judge, which 
matters, on appeal, will be reviewed de novo on the record and 
affirmed in the absence of an abuse of the trial judge’s discretion; 
however, where the evidence is in conflict, this court will give 
weight to the fact that the trial judge observed and heard the 
witnesses and accepted one version of the facts rather than 
another. 

McCollister v. McCollister ........ 0... eee eee cee eee eee 
In an action for dissolution of marriage, a court may divide 
property between the parties in accordance with the equities of the 
situation, irrespective of how legal title is held. 

McCollister v. McCollister 2.0.0... . cece eee eee eee eee 
When dissolution of a marriage is decreed, the court may order 
payment of such alimony by one party to the other and division of 
property as may be reasonable, having regard for the 
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circumstances of the parties, duration of the marriage, and a 
history of the contributions to the marriage by each party. 
McCollister v. McCollister 6.0... .... eee eee eee cece tee eee 
Alimony, child support, and property settlement issues must be 
considered together to determine whether a court has abused its 
discretion. 

Salmon v. Salmon ...... 2... cece cece eee ence eee tene 


Proximate Cause 


1. 


The question of proximate cause, in the face of conflicting 
evidence, is ordinarily one for the trier of fact. 

Corbet, Inc. v. County of Pawnee ww. see cee ee eee ees 
Proximate cause is that cause which, in a natural and continuous 
sequence, unbroken by an efficient intervening cause, produces 
the injury, and without which the injury would not have occurred. 
Corbet, Inc. v. Countyof Pawnee... . 6. eee eee eee eee 
An efficient intervening cause consists of the intervening 
negligence of a third person who has full control of the situation 
and whose negligence was such as the defendant was not bound to 
anticipate and could not be said to have contemplated, which later 
negligence resulted directly in the injury to the plaintiff. 

Corbet, Inc. v. County of Pawnee ww... eee eee eee 


Public Health and Welfare 


In construing Neb. Rev. Stat. § 71-5857 (Reissue 1981), which 
requires the Department of Health to distinguish between rural 
and urban areas, the remainder of the section, which declares that 
such distinction must be made only to the extent that variable 
standards between the two areas will benefit the development of 
the most appropriate health care system for the particular area, 
must also be considered. 

Beatrice Manor v. DepartmentofHealth .................. 
“Need” for nursing beds as defined by the Nebraska Health Care 
Certificate of Need Act, Neb. Rev. Stat. §§ 71-5801 et seq. 
(Reissue 1981), is not synonymous with “demand.” ”Need” 
focuses on long-range plans to provide required services to an 
entire population. It is a quantitative analysis. “Demand” 
connotes an immediate preference on the part of an individual to 
live in a particular nursing facility. 

Beatrice Manor v. Department of Health .........:........ 
Under the enabling legislation and rules of the Department of 
Health promulgated thereunder, the implementation of alternate 
forms of care for the elderly, such as home nursing, day care, or 
“Meals on Wheels,” are legitimate long-range efforts to minimize 
the need for nursing homes, so they are not to be considered the 
only method for caring for the elderly. 

Beatrice Manor v. Department of Health ..............-06. 
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Public Lands 


INDEX 


The school lands were received and are held in trust by the State of 


Nebraska for educational purposes. The state as trustee of the 
lands and of the income therefrom is required to administer the 
trust estate under the rules of law applicable to trustees acting ina 
fiduciary capacity. 7 

State vic Jarchow: - ccc cscs cG ene cae gion tesla ea twee ati 


Public Officers and Employees 


1. 


A recall statute, or any other kind of election statute, must be 
liberally construed to effectuate the purpose for which the statute 
is intended. However, liberal construction of statutes governing 
recall of public, elected officials does not constitute a license to 
totally ignore the express requirements of recall statutes. 

Quigley VLEDSACK is peialeceeitiee Sietre aie Mea a geet hee a 
Indication of residence address specified in Neb. Rev. Stat. 
§ 23-2010.02 (Cum. Supp. 1982) impliedly assures that only 
registered voters will participate in removal of an elected official 


’ by recall petition and supplies a convenient method of checking 


Public Policy 


1. 


whether a signatory is ostensibly a qualified elector. 

Quigley v. Lebsack 2... cece etter eee eee 
Neb. Rev. Stat. § 23-2010.02 (Cum. Supp. 1982) requires that the 
residence address of a signatory be placed on a recall petition by 
the signatory personally or with the signatory’s authorization. 
Quigley v. Lebsack ............. Dra apatite aso pansal tase ati aypeere ae 
A civil service commission may require that a list of witnesses and 
documents to be relied upon at a hearing under Neb. Rev. Stat. 
§ 19-1808 (Reissue 1983) be furnished to an employee by the 
appointing authority. 

States:vi Anderson © 2 is..cd eter e teed ee bee cee e ee dle die oh 
At a hearing under Neb. Rev. Stat. § 19-1808 (Reissue 1983), it is 
improper to receive unsworn statements and to receive sworn 
statements from persons not required to submit to 
cross-examination. 

States'V:-ANderson) 64 oc eced vee d iit es oth oe 
A landowner is not precluded from bringing an action for a 
mandatory injunction against public authorities to prevent 
damage to the owner’s land caused by a public improvement when 
the public authorities have declined to exercise their right of 
eminent domain. 

Kula'v.c Prososki. © cacti eccoeeittided pstaisiadd Pease 


There is a strong public policy against allowing a person who 
commits a homicide to benefit in any way from the death of the 
victim. 

Howsdenv.Rolenc ......... 2. cee eee cece tent eae 
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Provisions in Blue Cross and Blue Shield of Nebraska medical 
insurance policies forbidding assignment of benefits are not void 
or unenforceable as a matter of public policy in Nebraska. 

OB-GYN v. BlueCross ow. ccc ete te teenies 


Public Service Commission 
Where the order of the Nebraska Public Service Commission is not 


based on any evidence in the record before the commission, the 
Supreme Court, on review, will reverse such order. 
In re Petition of G. Kay, Inc. 6.0... ee cece eee eee 


Public Utilities 


1. 


Quiet Title 


The furnishing by a city of water or sewer service to persons 
outside the corporate limits of the city is contractual and 
permissive and not a duty imposed upon the city by statute. 
Bleick v. City of Papillion .... 0... eee eee eee 
Public utilities generally may discriminate, in respect to rates, 
between consumers within and those outside the municipalities 
primarily served. 

Bleick v. Cityof Papillion ......... 0... cc cee cee cee eee 


In an action to quiet title the plaintiff is required to recover based upon 


Real Estate 


l. 


the strength of his own title and not upon any weakness in the title 
of his adversary. 
Mader-v: Kallos’: |2-.5.00:fctehondiow see tee Mek Va ee ne te eae 


A good faith purchaser of land is one who purchases for valuable 
consideration without notice of any suspicious circumstances 
which would put a prudent man on inquiry. 

Mader:v: Kallos: sss ece.hc asses iteeteeaveee ese av oladevaaep neoye 
The burden of proof is upona litigant who alleges that he is a good 
faith purchaser to prove that he purchased the property for value 
and without notice. 

MadérvKallos: 2cstanccd Si ccd grew cedar reece sees 
A purchaser having notice of a previous outstanding title in land, 
who purchases from one without notice, will be protected in his 
title by want of notice in his vendor. 

Mader'v.,-Kallos: i... scc023.2 s.80d 2 Seucutae fies elle deta en aan 
Generally, the open, notorious possession of real property by a 
tenant is notice of the owner’s title. 

Mader-v..Kallos: —2 issiacss eb ilanetiehee Achaia ete node 
Specific performance should generally be granted as a matter of 
course or right regarding a contract for the sale of real estate 
where a valid, binding contract exists which is definite and certain 
in its terms, mutual in its obligation, free from overreaching fraud 
and unfairness, and where the remedy at law is inadequate. 
Mohrlang v. Draper... eee eee cee eect tte e eee eeaees 
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Real estate is assumed to possess the characteristic of uniqueness, 
and, therefore, special value, necessary for availability of specific 
performance. 

Mohrlangyv. Draper 2.0... eee eect eee 
In an action for specific performance of a contract to sell real 
estate, generally, it is no defense that there is other available land 
as good as or even better than the land which is the subject of the 
contract to be performed. 

Mohrlangiv: Draper icc0. Hosaka gels vec eee ned dere be 


Recall Petitions 


Records 


Redemption 
1. 


A recall statute, or any other kind of election statute, must be 
liberally construed to effectuate the purpose for which the statute 
is intended. However, liberal construction of statutes governing 
recall of public, elected officials does not constitute a license to 
totally ignore the express requirements of recall statutes. 

Quigley v. Lebsack 6... eee cee eee ane 
Indication of residence address specified in Neb. Rev. Stat. 
§ 23-2010.02 (Cum. Supp. 1982) impliedly assures that only 
registered voters will participate in removal of an elected official 
by recall petition and supplies a convenient method of checking 
whether a signatory is ostensibly a qualified elector. 

Quigley. v.. Lebsack.: «cic nciaive een eA (iin oe ba sane 
Neb. Rev. Stat. § 23-2010.02 (Cum. Supp. 1982) requires that the 
residence address of a signatory be placed on a recall petition by 
the signatory personally or with the signatory’s authorization. 
Quigley v. Lebsack 2... 0.2 cee cece ence tn eee r eens 


Evidence which does not appear in the record cannot be 
considered by this court on appeal. 

Eshom v. Board of Ed. of Sch. Dist. No. 54... 0... eee eee eee 
In the absence of a complete bill of exceptions, the only issue on 
appeal is the sufficiency of pleadings to support judgment. 
Moore v. American Charter Fed. Sav. & Loan Assn. ......... 
An appellate court will not consider or review a ruling of a trial 
court when the questioned ruling is not a part of the trial record. 
The Supreme Court will not speculate about proceedings ina trial 
court but must rely upon the record presented for review. 
Buckinghamv. Wray)... oe eee ee eee eee ee ee 
The Supreme Court can only decide issues based on the record 
before it. 

Raymond v. Department of Motor Vehicles ................ 


The time for redeeming property from a tax sale under the 
provisions of Neb. Rev. Stat. § 77-1837 (Reissue 1981) expires 
after 3 years plus 90 days from the date of the original sale. 

Bish 'y..Fletcher 2 stie Geechee eng bead oe gb ewee seem ESS 
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Under Neb. Rev. Stat. § 77-1902 (Reissue 1981), a petition for the 
foreclosure of a tax lien must be brought within 90 days after the 
expiration of the time for redemption from the tax sale upon 
which the tax sale certificate or tax deed is based, as provided for 
in Neb. Rev. Stat. § 77-1837 (Reissue 1981). 

Bishiwekletcher ccc vetee ed Wate) ia oak eee Foe, ae 


An action to reform a deed is equitable in nature. 


Res Judicata 
1. 


Van Peltv. Greathouse ......... ccc cece cutee eee ee reece 


Where cases are interwoven and interdependent, and the 
controversy involved has already been considered and deter mined 
in a prior proceeding involving one of the parties now before the 
court, the court has a right to examine its own records and take 
judicial notice of its own proceedings and judgment in the prior 
action. 

InreEstateof Casselman ............. 0-00. cece eee eens 
The doctrine of res judicata applies when the same cause of action 
is sought to be litigated a second time. Whether the subsequent 
suit alleges the same cause of action as the prior suit is determined 
by whether the right sought to be vindicated rests upon the same 
operative facts. If so, the same cause of action has been alleged, 
even if different theories of recovery are relied upon. 

Graham v. Waggener ww... eee ce eee eee 
Res judicata rests upon the principle that a final judgment on the 
merits by a court of competent jurisdiction is conclusive upon the 
parties in any later litigation involving the same cause of action. 
Graham v. Waggener ow... ee eee teens 
While a party is entitled to an adjudication of his rights, a 
proliferation of actions in which the same issues are raised is not 
proper and will not be tolerated. 

Graham v. Waggener «wc ee ete e eee 


Restrictive Covenants 


I. 


An action to enjoin breach of restrictive use covenant is equitable 
in nature. 

Eganv. Catholic Bishop ....... 2.2.2.2... cece eee eee eee 
The right to enforce a restrictive covenant may be waived by 
acquiescing in its violation, the circumstances of each case 
controlling whether there has been such a waiver. 

Eganv. Catholic Bishop ....... 2... . cece ccc e ee ce ee ee eee 
Covenants restricting use of land are not favored in the law. 
Egan v. Catholic Bishop ....... 0... cece eee eee ee teens 
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Revocation 
1. The gravamen of or the misconduct prohibited by Neb. Rev. Stat. 
§§ 60-418 and 39-669.30 (Reissue 1984) is operation of a motor 
vehicle after judicial or administrative deprivation of the 
operator’s privilege or license to operate a motor vehicle on the 
public highways of the State of Nebraska. 
State! VeOSst ofc sch beeen seed be PA ew ed ele eee alee reeds 
2. Revocation of acceptance and breach of warranty of accepted 
goods are separate remedies, and a buyer may pursue either 
remedy or both. 
Wendt v. Beardmore Suburban Chevrolet ...............-5- 
3. A buyer who elects to exercise his right to revoke acceptance has a 
duty to not exercise ownership over the goods. 
Wendt v. Beardmore Suburban Chevrolet .............--05- 
4. Use of the goods by the buyer may waive any right to revoke 
acceptance. 
Wendt v. Beardmore Suburban Chevrolet ...............4.. 
Right to Counsel 
1. An accused is entitled to be represented by counsel in all critical 
stages of a criminal proceedings against him, but the right to 
counsel may be waived, if such waiver is made intelligently and 
understandingly with the knowledge of an accused’s right to 
counsel, 
State ve JOst),. eases ovat ais ce ka eece ete te kee 
StatevDenbéck: a sieees saa oheoy saat cn ga kek cca teeny 
2. A defendant has a constitutional right of self-representation and 
may proceed to defend himself without counsel, when he 
voluntarily, understandingly, and intelligently elects to do so. 
States JOSt) sci diase bee Pea ean, Oh ean Bie, MAG Secers dokitewr steeds 
3. A transcript of conviction which fails to show on its face that 
counsel was afforded or the right waived cannot be used for 
enhancement purposes. 
StatéwaJOnes: | fie vesdavsie lila ee ae ee ee ee betes 
4. Objections to the validity of the judgment, other than those 
pertaining to inadequate waiver of counsel, must be raised by 
direct appeal or in a separate proceeding commenced for the 
express purpose of setting aside the judgment alleged to be 
invalid. 
Statéev. Jones!> 2.7 Jtetosen ouatin iach raed Stone ts ee. 
5. Only those identification confrontations which occur after the 
defendant has been formally charged with the offense for which 
the identification testimony is sought require presence of counsel. 
StatevisEMs,- io. ase ne) evista aslote diate a bee area ones 
6. The sixth and fourteenth amendments to the U.S. Constitution 


require only that no indigent criminal defendant be sentenced to a 
term of imprisonment unless the State has afforded him the right 
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to assistance of appointed counsel in his defense. 

State:V>;AuUStine -o5 then SN Oats ies Lae Rad eee ee 
For enhancement purposes the burden on the State to prove valid 
prior convictions is only to show that the defendant had, or 
waived, counsel at the time of such prior convictions. 
State'vi/SO6s * sxe 'sahictevw ste cseletele: sharens aoe Gadtecere oS dunce anes Sees 


Rules of Evidence 


Sales 


1. 


Rule 404(2) of the Nebraska Evidence Rules is an inclusionary 
rule, permitting as evidence the use of relevant, specific acts for all 
purposes except to prove character of a person in order to show 
that such person acted in conformity with character. 

State Ve Craig. s..eeeciveleedele secebcoeies Sass bia besa eN ba % Sere 
The purposes set forth in Rule 404(2) of the Nebraska Evidence 
Rules (Neb. Rev. Stat. § 27-404(2) (Reissue 1979)) are illustrative 
only and not intended to be exhaustive or mutually exclusive. 
State V.Craig® - <4 estat, Scbte at WS wauersnsed aevaco ae eunaleln eee 
As used in Rule 404(2) of the Nebraska Evidence Rules (Neb. Rev. 
Stat. § 27-404(2) (Reissue 1979)), intent is the state of mind 
operative at the time of an action. 

State VsGraige 22 ocak orseaei sGan awk oswasahosseua aw ee 
Rule 404(2) of the Nebraska Evidence Rules (Neb. Rev. Stat. 
§ 27-404(2) (Reissue 1979)) is an inclusionary rule permitting the 
use of relevant, specific acts for all purposes except to prove 
character of a person in order to show that such person acted in 
conformity with character. Thus, Rule 404(2) permits evidence of 
other acts if such acts are relevant for any purpose other than to 
show a defendant’s propensity or disposition to commit the crime 
charged. 

State'vs Stewart: ooo cessed ete nee sae FS ae bis oe we ee arse 
Proof of other acts admissible under Rule 404(2) of the Nebraska 
Evidence Rules (Neb. Rev. Stat. § 27-404(2) (Reissue 1979)) is not 
restricted to those acts occurring before the event for which a 
defendant is prosecuted. Proof of other acts may be admissible 
even if such acts occurred after the offense charged against the 
defendant. 

State'v. SteWalt. sc.nc. suede nie saceded vad gate cele need 
Rule 402 of the Nebraska Evidence Rules (Neb. Rev. Stat. 
§ 27-402 (Reissue 1979)) permits the admission of relevant 
evidence only. 

Statev. Robertson... 0... ec cc ec eee cee eee ee ees 


The test for inclusion in or exclusion from the sales provisions of 
Neb. U.C.C. art. 2 (Reissue 1980) is not whether the contracts are 
mixed but, granting that they are’ mixed, whether their 
predominant factor, their thrust, their purpose, reasonably 
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stated, is the rendition of service, with goods incidentally 
involved, or whether they are transactions of sale, with labor 
incidentally involved. 

Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 

The existence of an express warranty depends upon the particular 
circumstances in which the language is used and read. A catalog 
description or advertisement may create an express warranty in 
appropriate circumstances. 

Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 

A warranty is express when the seller makes an affirmation with 
respect to the article to be sold, pending the agreement of sale, 
upon which it is intended that the buyer shall rely in making the 
purchase. 

Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 

A positive statement of a seller of the condition of personal 
property made during negotiations for its sale which indicates an 
intention to be bound by the truth thereof, and which was so 
understood and relied upon by the other party, is an express 
warranty. 

Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 
Revocation of acceptance and breach of warranty of accepted 
goods are separate remedies, and a buyer may pursue either 
remedy or both. 

Wendt v. Beardmore Suburban Chevrolet ...............00- 
A buyer who elects to exercise his right to revoke acceptance has a 
duty to not exercise ownership over the goods. 

Wendt v. Beardmore Suburban Chevrolet .................. 
Use of the goods by the buyer may waive any right to revoke 
acceptance. 

Wendt v. Beardmore Suburban Chevrolet .................. 
An express warranty must have been made a part of the basis of 
the bargain. In order to recover for breach of an express warranty, 
a buyer must prove there was reliance upon the warranty. 

Wendt v. Beardmore Suburban Chevrolet ............--..0. 
A warranty is express when the seller makes an affirmation with 
respect to the article to be sold upon which it is intended that the 
buyer shall rely in making the purchase. 

Wendt v. Beardmore Suburban Chevrolet .................- 


Sanitary and Improvement Districts 


I. 


Under the provisions of Neb. Rev. Stat. § 31-740 (Reissue 1984), 
the authority of the city council, in the first instance, and the 
mayor thereafter to approve or disapprove proposals for the 
construction of a recreational facility to be built by a sanitary and 
improvement district is limited to a determination of whether or 
not the proposals conform to the municipality’s master plan and 
construction specifications and standards. 

S.1.D. No. 95v. Cityof Omaha... ee cee 
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2. Anapplication seeking an extension of time within which to retire 
warrants, filed pursuant to Neb. Rev. Stat. § 31-755 (Reissue 
1984), is an equitable proceeding reviewed by the Nebraska 
Supreme Court de novo on the record. 

Inre Application of S.1.D.No.65 2... cece eee cece ee eee ee 647 

3. Bodies other than those within the strict and proper sense of the 
term “municipal corporations” are at times referred to as such for 
certain purposes; a sanitary and improvement district is a 
municipal corporation for the purposes of Neb. Rev. Stat. 

§ 77-2201 (Reissue 1981). 
In re Application of $.1.D.No.65 oo... cee cece cee 647 


Schools and School Districts 
1. In the contested termination of a tenured teacher or tenured 
administrator, minimum procedural due process requires that the 
employee (1) be advised of the cause or causes for the termination 
in sufficient detail to fairly enable the employee to prepare a 
defense, (2) be advised of the names and the nature of the 
testimony of witnesses who are to testify against the employee, 
and (3) be accorded a timely and meaningful opportunity to be 
heard in his or her own defense, and (4) that the hearing be before 
a tribunal that both possesses some academic expertise and has an 
apparent impartiality toward the charges. 
Benton v. Board of Ed. of Sch. Dist. No.17) .... eee eeeee 134 
Eshom v. Board of Ed. of Sch. Dist. No. 54 6... eee eee eee 467 
2. Onappeal of teacher termination cases, this court must determine 
if the evidence presented at the hearing before the school board is 
sufficient as a matter of law to support the board’s decision. 
Eshom v. Board of Ed. of Sch. Dist. No. 54... 0.0.2... 000s 467 
3. Evidence is sufficient as a matter of law where the record is such 
that on the basis of all the testimony and exhibits, the board of 
education could fairly and reasonably find the facts as it did. 
Eshom v. Board of Ed. of Sch. Dist. No. 54... 2... eee eee 467 


Search and Seizure 
The fourth amendment prohibition against unreasonable searches and 
seizures is inapplicable to the conduct of private parties not acting 
as agents of law enforcement authorities. 
State v.)Wares. os eareu ens cade dew toad dc dewedeas leave we 594 


Secured Transactions 
The use of collateral by a secured party for a period of nearly 3 years 
manifests an election under Neb. U.C.C. § 9-505(2) (Reissue 
1980) to retain the collateral in satisfaction of the obligation. 
Schmode’s, Inc. v. Wilkinson... eee eee cee eee eee 209 
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Self-Defense 


INDEX 


Generally, other acts may be used to refute the accused’s claim of 


Sentences 


1. 


self-defense. 
Statev Stewart. .sgaccc oye hated Ce AaS RSs Ne ae aS 


The good time provisions of 1975 Neb. Laws, L.B. 567, were not 
applicable to persons who started their sentences prior to the 
effective date of the act, absent approval of the Board of Pardons. 
SapaNajinv. Johnson... ee eee cee eens 
Factors to be considered in evaluating whether a sentence 
constitutes cruel and unusual punishment under the federal 
Constitution and Neb. Const. art. I, §§ 9 and 15, are (1) the 
gravity of the offense and the harshness of the penalty, (2) the 
sentences imposed on other criminals in the same jurisdiction, and 
(3) the sentences imposed for commission of the same crime in 
other jurisdictions. 

State-Ve Brand). i550 kwde ieee ioe bahia d Vane ais Dates Sew adee 
Legislatures are not required to select the least severe penalty 
possible, so long as the penalty selected is not cruelly inhumane or 
disproportionate to the crime involved. 

Statée:v.-Brand) ...23.0. sti bvswctesteo theives eared 
Enhancing a sentence because of a prior conviction is not cruel 
and unusual punishment. 

Statev. Brandy (55.5.5 cas hha e ale os sates ate ea aim en tietele Ve 
As a general rule, a sentence imposed within the statutory limits 
will not be disturbed on appeal unless the trial court abused its 
discretion. 

Statev. Bargen 0. ccc cee renee eee nneee 
Statev. McKichan ........... cece eee eee ete eens 
Statevc Fix? . sticcuss fie eade Me nade a tivation abenas Sea eet os 
A sentencing judge properly may consider information contained 
in a presentence report in imposing sentence. Such judge has 
broad discretion as to the source and type of information which 
may be used to assist in determining the kind and extent of 
punishment to be imposed. 

State'V.; Bargen’ « saciid eee eae Te See et 


Service of Process 


In cases where the Legislature has authorized suits against the 
State of Nebraska and has required that summons shall be served 
as in other cases, without detailed specification, the method of 
serving summons specified for use in any other type of action 
against the state constitutes service “as in other cases.” To the 
extent that Anstine v. State, 137 Neb. 148, 288 N.W. 525 (1939), is 
in conflict with this rule, it is overruled. 

Beatrice Manor v. Department of Health .................. 
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When the Legislature has waived the State’s sovereign immunity 
as to a particular cause of action and has designated a person or 
official as the agent of the State upon whom summons may be 
served, that person or official validly may enter a voluntary 
appearance for the State, thereby waiving the issue of in personam 
jurisdiction. To the extent that Anstine v. State, 137 Neb. 148, 288 
N.W. 525 (1939), conflicts with this holding, it is overruled. 

Pointerv; State. ciccs9-0% ccna dine aia stk haee Saale RIS aT ee 


Sexual Assault 


1. 


Sexual crimes have consistently been classified as those in which 
evidence of other, similar sexual conduct has been recognized as 
having independent relevancy, and courts generally hold that 
evidence of other sex offenses by the defendant may be 
admissible. 

StateviCraig: socsicieeslvedasdecey eeduhod eet Mae ewdaed 
The act of fellatio constitutes a sexual penetration within the 
meaning of Neb. Rev. Stat. § 28-318(5) (Reissue 1979). 

State Vv: Gonzales: i... a4 iscsh fas nabs Poe ae ee Ree 


Specific Performance 


1. 


Speedy Trial 
1. 


Specific performance should generally be granted as a matter of 
course or right regarding a contract for the sale of real estate 
where a valid, binding contract exists which is definite and certain 
inits terms, mutual in its obligation, free from overreaching fraud 
and unfairness, and where the remedy at law is inadequate. 
Mohrlangv. Draper oo... ee eee eee eee nee 
Real estate is assumed to possess the characteristic of uniqueness, 
and, therefore, special value, necessary for availability of specific 
performance. 

Mohrlang v. Draper... eee eee eens 
In an action for specific performance of a contract to sell real 
estate, generally, it is no defense that there is other available land 
as good as or even better than the land which is the subject of the 
contract to be performed. 

Mohrlangv. Draper... . 2... ee ee ee cee eens 
Hardship equitably excusing specific performance of a contract 
may be a circumstance unforeseeable at entry into the contract. 
Hardship of such nature, however, cannot be self-inflicted or 
caused through inexcusable neglect on the part of the person 
seeking to be excused or exonerated from specific performance. 
Mohrlang v. Draper... eee ce ee cee eee eee eneee 


The unexplained delay between arrest and arraignment or 
preliminary hearing does not demonstrate a violation of the right 
of speedy trial in the absence of prejudice. 

SapaNajinv. Johnson... eee eee cee eee nee cnygeate 
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An accused cannot generally take advantage of a delay in being 
brought to trial where he is responsible for the delay either by 
action or inaction. 

State:v.\ Craig’. g25- fea Soisavgieihiet fe esi ah eekas 
State: Bennett 2 iscc06 co thaghies wa thewtadn ai tahamathe 
It is the State’s burden to prove by a preponderance of the 
evidence that there has been compliance with Neb. Rev. Stat. 
§ 29-1207 (Reissue 1979). 

Statev.:/Bennett icsty ei ete ete Settle ool ehla oe vase eel 


A private individual, with standing, may bring suit in district 
court to enjoin an alleged violation of the zoning laws or 
ordinances. 

Burgess v. Omahawks Radio Control Org. ............-.00. 
In order to have standing to challenge a vague statute or 
ordinance, one must not have engaged in conduct which is clearly 
proscribed by the statute or ordinance, and cannot complain of 
the vagueness of the law as applied to the conduct of others.’ 
Stat@ Vx Groves. . ..whvomiadies to apropad sd Sees oe etea eee’ « 


Generally speaking, a suit against an agency of the state is a suit 
against the state itself. 

Beatrice Manor v. Department of Health .........-...--0-. 
When the Legislature has waived the State’s sovereign immunity 
as to a particular cause of action and has designated a person or 
official as the agent of the State upon whom summons may be 
served, that person or official validly may enter a voluntary 
appearance for the State, thereby waiving the issue of in personam 
jurisdiction. To the extent that Anstine v. State, 137 Neb. 148, 288 
N.W. 525 (1939), conflicts with this holding, it is overruled. 
Pointer:V:-State: dees edileiaisncdvless ec delees sche dante do 


In Neb. Rev. Stat. § 25-2121 (Reissue 1979), when referring to the 
willful disobedience of any lawful order of the court, the word 
“willful” means the violation was committed intentionally, with 
knowledge that the act was in violation of the court order. 

Inre Contempt of Sileven «6... cee eee ene 
Neb. Rev. Stat. § 34-301 (Reissue 1984) provides that whenever 
one or more owners of land, the corners and boundaries of which 
are lost, destroyed, or in dispute, desire to have the same 
established, they may bring an action in the district court to have 
them ascertained and permanently established. 

State vs Jarchow se isckeccceea Odessa bebe e deeb ented oes eevee 
Neb. Rev. Stat. § 23-1908 (Reissue 1983) provides that the 
restoration of lines and corners of original government surveys 
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shall be in accordance with the laws of the United States and the 
circular of instructions of the U.S. Department of the Interior, 
Bureau of Land Management. 

Statev.Jarchow ............ peda Qhcat aceon et ead bee 
A recall statute, or any other kind of election statute, must be 
liberally construed to effectuate the purpose for which the statute 
is intended. However, liberal construction of statutes governing 
recall of public, elected officials does not constitute a license to 
totally ignore the express requirements of recall statutes. 

Quigley: V:.Lebsack> ses cserae il nite tea els Caen 
In cases where the Legislature has authorized suits against the 
State of Nebraska and has required that summons shall be served 
as in other cases, without detailed specification, the method of 
serving summons specified for use in any other type of action 
against the state constitutes service “as in other cases.” To the 
extent that Anstine v. State, 137 Neb. 148, 288 N.W. 525 (1939), is 
in conflict with this rule, it is overruled. 

Beatrice Manor v. Department of Health ...............4.. 
In conducting a judicial review of an administrative agency’s 
decision under Neb. Rev. Stat. § 84-917 (Reissue 1981), the 
reviewing court may reverse or modify such decision which may 
have prejudiced the substantial rights of a party because it was in 
excess of the statutory authority or jurisdiction of the agency. In 
such cases, in order to assess the validity of the agency’s decision, 
the reviewing court is authorized to consider the validity of the 
criterion employed by the agency. 

Beatrice Manor v. Departmentof Health .................. 
An administrative agency may not employ its rule-making power 
to modify, alter, or enlarge the decision-making criteria provided 
for in the enabling legislation, such as Neb. Rev. Stat. §§ 71-5851 
et seq. (Reissue 1981). 

Beatrice Manor v. Department of Health .................. 
The rules of statutory construction require that all parts of a 
statute relating to the same subject should be construed together. 

Beatrice Manor v. Departmentof Health .................. 
In construing Neb. Rev. Stat. § 71-5857 (Reissue 1981), which 
requires the Department of Health to distinguish between rural 
and urban areas, the remainder of the section, which declares that 
such distinction must be made only to the extent that variable 
standards between the two areas will benefit the development of 
the most appropriate health care system for the particular area, 
must also be considered. 

Beatrice Manor v. Department of Health .................. 
The method of, and reasons for, canceling an automobile liability 
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§§ 44-515 to 44-521 (Reissue 1984). 

Glockel v. State Farm Mut. Auto. Ins.Co.  ...............2- 
As a general statute, Neb. Rev. Stat. § 44-358 (Reissue 1984) does 
not control procedures for the specific types of policies defined in 
Neb. Rev. Stat. § 44-514 (Reissue 1984). 

Glockel v. State Farm Mut. Auto. Ins. Co. 20... ......000 eee 
In a facial challenge to the overbreadth and vagueness of a law, 
that is, a claim that the law is invalid in toto and therefore 
incapable of any valid application, a court’s first task is to 
determine whether the enactment reaches a substantial amount of 
constitutionally protected conduct. If it does not, then the 
overbreadth challenge fails. The court then examines the facial 
vagueness challenge and, assuming the enactment implicates no 
constitutionally protected conduct, upholds the challenge only if 
the enactment is impermissibly vague in all its applications. 

State viGIroves: so.ces ch deeds cae ee gileen Cee e eee eee 
In order to have standing to challenge a vague statute or 
ordinance, one must not have engaged in conduct which is clearly 
proscribed by the statute or ordinance, and cannot complain of 
the vagueness of the law as applied to the conduct of others. 
State'Vi Groves  cacag Seeds See hskoas eles waa eereeisete oe e's 
Statutes in pari materia must be construed together in order to 
give meaning to the provisions of both. 

State'Vec Barger cas ac cept sie ets cea o: seeds ope Oyo nies aida MWS ae ww 
The court will avoid constructions of statutes which lead to 
absurd or unjust results. 

State VoBargen | jckeeedintk toes eraw tng 240 ea eee sles 
The assessment of interest pursuant to Neb. Rev. Stat. § 48-125(2) 
(Reissue 1984), like the allowance of attorney fees, is a remedy 
affecting procedure only, and the same may be awarded onaclaim 
that arose before 1983 Neb. Laws, L.B. 18, became law. 

Allen V2 IBRiInGs eis dca cd bk Scot oe casero eases De he 
The provisions of Neb. Rev. Stat. § 67-318(a) (Reissue 1981) may 
be modified either by an agreement between the partners or by a 
course of dealing amounting to an agreement between the 
partners. 

Smith:y,..Daub.. s.c-0 ses dk dew ite peace ss oes we Ae eae ea eee ete 
Where the language of a statute is plain and unambiguous, no 
interpretation is needed, and this court is without authority to 
change the language. 

State vi Wiley caseoth aceite dhe Gales hed Meee Sa ele ohne ois 
In the absence of evidence to the contrary, we presume that the 
common law or statutes of another jurisdiction are the same as the 
law of the State of Nebraska. 

Buckingham v. Wray)... wee eee ee tenes 
Neb. Rev. Stat. § 20-148 (Reissue 1983) does not constitute a 
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waiver of sovereign immunity by the State of Nebraska for actions 
brought in federal court under 42 U.S.C. § 1983 (1982). 
Pattesonv. Johnson... 2. ee cee ce ee eens 
Todd y. Board of Educational Lands and Funds, \54 Neb. 606, 48 
N.W.2d 706 (1951), does not interpret any enactment of the 
Nebraska Legislature as constituting a waiver of this state’s 
sovereign immunity for actions brought in federal court pursuant 
to contract. 

Patteson v. Johnson... ee ce cece eee teen eees 
The provision of Neb. Const. art. V, § 22, which states, “The state 
may sue and be sued, and the Legislature shall provide by law in 
what manner and in what courts suits shall be brought,” is not 
self-executing. Legislative action is necessary to make it available. 
Pattesonv. Johnson 2... ee eee eee eee eee ees 
The Nebraska Supreme Court is the final arbiter in matters of 
Nebraska law; as such, it must make its own analysis and reach its 
own conclusions with respect to questions of Nebraska law. 
Pattesonv. Johnson... ee eee ee lene 
Generally, statutory language will be given its plain and ordinary 
meaning, and a statute is open to construction only if it is 
ambiguous. 

Video Consultants v. Douglas ...... 2... ce eee eee eee tees 
It is not within the province of a court to read a meaning into a 
statute that is not warranted by the legislative language; neither is 
it within the province of a court to read anything plain, direct, and 
unambiguous out of a statute.. 

Video Consultants v. Douglas ..... 2... eee eee ee ee eee 
Jurisdiction of the court in matters relating to divorce and 
alimony is given by the statute, and every power exercised by the 
court with reference thereto must look for its source in the statute, 
or it does not exist. 

Else:VicEIs@.” sosgecincts folds Resear We etnies bell leche aOR eS 


Summary Judgment 


1. 


The purpose of a summary judgment proceeding is to pierce 
allegations of pleadings and to show conclusively that the 
controlling facts are otherwise than alleged and that the moving 
party is entitled to judgment as a matter of law. 

Cummings v. Curtiss 6... cece eee eee tence eens 
The granting of summary judgment is an extreme remedy and 
should be awarded only when the issue is clear beyond all doubt. 
Any reasonable doubt touching the existence of a material issue of 
fact must be resolved against the moving party. 

Cummings v. Curtiss 2... cee cece ee eee cee cee ee eee eres 
The primary purpose of the summary judgment procedure is to 
pierce the allegations made in the pleadings and show conclusively 
that the controlling facts are other than as pled, and thus resolve, 
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without the expense and delay of trial, those cases where there 
exists no genuine issue either as to any material fact or as to the 
ultimate inferences to be drawn therefrom, and the moving party 
is entitled to judgment as a matter of law. 

Witherspoon v. Sides Constr. Co... 6... eee ee ee ee soethate tse 
Gall v. Great Western Sugar Co... eee eee ees 
Moore v. American Charter Fed. Sav. & Loan Assn. .......:. 
In considering a motion for summary judgment, the evidence is to 
be viewed most favorably to the party against whom the motion is 
directed, giving to that party the benefit of all the favorable 
inferences which may reasonably be drawn from the evidence. 
Witherspoon v. Sides Constr. Co. «12... ee eee cece ees 
Petersonv. Gering rr. Dist. 0... eee cee eee ee eee 
Gall v. Great Western Sugar Co... 0. scene eee 
Yankton Prod. Credit Assn. v. Larsen ..............- ee eee 
The party moving for summary judgment has the burden of 
showing that no genuine issue as to any material fact exists; that 
party must therefore produce enough evidence to demonstrate his 
entitlement to a judgment if the evidence remains uncontroverted, 
after which the burden of producing contrary evidence shifts to 
the party opposing the motion. 

Witherspoon v. Sides Constr. CO. oo... cece eee tee ee eee 
Gall v. Great Western Sugar Co... 1. eee eee eee eee 
Summary judgment may be properly granted where there exists 
no genuine issue as to any material fact in the case, the ultimate 
inferences to be drawn from those facts are clear, and the moving 
party is entitled to judgment as a matter of law. 

Harrold v. Spaghetti Tree, Inc... eee eee cee eee ee 
Peterson v. Gering Irr. Dist... 2.2.0... ee eee eee seth cath aratwhens 
Where an ambiguity in a codicil appears on the face of the 
document, the resolution of such a patent ambiguity is a matter of 
law and properly the subject of a motion for summary judgment if 
there is no dispute as to any material fact. 

Inre Estate of Casselman ...... 2. cece eee eee eee ee eee 
Where the facts are not in dispute and admit only of the 
conclusion that the defendant was not guilty of any negligence 
proximately causing plaintiff’s damages, summary judgment in 
favor of the defendant is proper. 

NetivisClark.” <sacciccisy ail iic eb wears ate a GN Fe eraubnaieees 
A summary judgment shall be rendered if the pleadings, 
depositions, and admissions on file, together with the affidavits, 
if any, show that there is no genuine issue as to any material fact, 
that the ultimate inferences to be drawn from those facts are clear, 
and that the moving party is entitled to a judgment as a matter of 
law. 

Yankton Prod. Credit Assn. v. Larsen... .. 22. eee eee eee eee 
Moore v. American Charter Fed. Sav. & LoanAssn. ......... 
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In the absence of a complete bill of exceptions, the only issue on 
appeal is the sufficiency of pleadings to support judgment. 
Moore v. American Charter Fed. Sav. & Loan Assn. ......... 


Supreme Court 
The Nebraska Supreme Court is the final arbiter in matters of 


Tax Sale 


Taxes 


Nebraska law; as such, it must make its own analysis and reach its 
own conclusions with respect to questions of Nebraska law. 
Pattesonv. Johnson... ccc ccc ee eee eens 


The time for redeeming property from a tax sale under the 
provisions of Neb. Rev. Stat. § 77-1837 (Reissue 1981) expires 
after 3 years plus 90 days from the date of the original sale. 

Bish: vi;Fletcher? 2.0/6 esters 4 cited x ace mopate nd Sab aoe sted wee ek 
Under Neb. Rev. Stat. § 77-1902 (Reissue 1981), a petition for the 
foreclosure of a tax lien must be brought within 90 days after the 
expiration of the time for redemption from the tax sale upon 
which the tax sale certificate or tax deed is based, as provided for 
in Neb. Rev. Stat. § 77-1837 (Reissue 1981). 

Bish V. Fletcher. ic esicc cee pose av ees dy dine cae eawaa seas 


The phrase “costs of management” includes all expenses necessary to 


perpetuate the actual commercial use of real estate, including the 
payment of real estate taxes. ; 
First Fed. Sav. & Loan Assn. v.Cal-NebLandCo.  .......... 


Teacher Contracts 


1. 


In the contested termination of a tenured teacher or tenured 
administrator, minimum procedural due process requires that the 
employee (1) be advised of the cause or causes for the termination 
in sufficient detail to fairly enable the employee to prepare a 
defense, (2) be advised of the names and the nature of the 
testimony of witnesses who are to testify against the employee, 
and (3) be accorded a timely and meaningful opportunity to be 
heard in his or her own defense, and (4) that the hearing be before 
a tribunal that both possesses some academic expertise and has an 
apparent impartiality toward the charges. 

Benton v. Board of Ed. of Sch. Dist. No. 17)... 2.2.2... eee 
Eshom v. Board of Ed. of Sch. Dist. No. 54... 2... eee 
On appeal of teacher termination cases, this court must determine 
if the evidence presented at the hearing before the school board is 
sufficient as a matter of law to support the board’s decision. 
Eshom v. Board of Ed. of Sch. Dist. No.54 ..... 2... eee 
Teacher incompetency is not measured in a vacuum nor against a 
standard of perfection but, instead, must be measured against the 
standard required of others performing the same or similar duties. 
Eshom v. Board of Ed. of Sch. Dist. No. 54... eee ee eee 
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Termination of Employment 


Time 


L. 


The device of discharging an employee and later reinstating the 
employee without backpay cannot be used to avoid employment 
provisions limiting employee suspensions without pay. 
Drinkwinev. Flebbe  .. 0... eee eee eee 
A civil service commission may require that a list of witnesses and 
documents to be relied upon at a hearing under Neb. Rev. Stat. 
§ 19-1808 (Reissue 1983) be furnished to an employee by the 
appointing authority. 

States v. Anderson... .. ce cece cece eee eee ence evneeeee 
Ata hearing under Neb. Rev. Stat. § 19-1808 (Reissue 1983), it is 
improper to receive unsworn statements and to receive sworn 
Statements from persons not required to submit to 
cross-examination. 

Statesv. Anderson oo... . cece cece cece et tte ete veneeene 


Where a reasonable controversy exists between the parties as to 
the payment of compensation, the employee is not entitled to 
statutory penalties for waiting time. 

Mulder v. Minnesota Mining & Mfg.Co. «oe eee ee ee eee 
In order to perfect an appeal from an order of the Nebraska 
Motor Vehicle Industry Licensing Board, an appeal bond must be 
filed with the board within 10 days of the rendition of the order. 
Neb. Rev. Stat. § 60-1415 (Reissue 1984). 

Kizzier Chevrolet Co. v. General MotorsCorp.  ........2.005 
Where a defendant or his attorney has actual notice of the entry of 
a sentencing order in a county court within 10 days of the entry of 
such order, an appeal to the district court must be perfected 
pursuant to the requirements of Neb. Rev. Stat. § 29-611 (Reissue 
1979). 

State. Vir Fine «isc acetiee eee aches ae re hee ee a 
The point at which a statute of limitations commences to run must 
be determined from the facts of each case; a cause of action 
accrues, and the statute of limitations begins to run, when the 
aggrieved party has the right to institute and maintain suit, even 
though such plaintiff may be ignorant of the existence of the cause 
of action. 

Mangan v. Landen ..... 1... eee ccc eee eee eee 
lf the fraud or mistake ought to have been discovered, the statute 
will run from the time such discovery ought to have been made. 
Mangan v. Landen ..... cee eee eee ce eee reece eens 
Generally, a suit to declare a contract void, which if void was void 
at its inception, must be commenced within 4 years of the 
execution of the contract. 

Lake v. Piper, Jaffray & Hopwood Inc. ................-.4. 
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The time for redeeming property from a tax sale under the 
provisions of Neb. Rev. Stat. § 77-1837 (Reissue 1981!) expires 
after 3 years plus 90 days from the date of the original sale. 
Bish:v.\Fletcher «si ec6.0ie ctu dees iniia shay due ve ee ease 
Under Neb. Rev. Stat. § 77-1902 (Reissue 1981), a petition for the 
foreclosure of a tax lien must be brought within 90 days after the 
expiration of the time for redemption from the tax sale upon 
which the tax sale certificate or tax deed is based, as provided for 
in Neb. Rev. Stat. § 77-1837 (Reissue 1981). 

Bish'v. Pletcher. 245 sscie adie seca bie te ocd cee seed os 


Tort Claims Act 


Trial 


The Nebraska State Tort Claims Act, Neb. Rev. Stat. §§ 81-8,209 to 


81-8,235 (Reissue 1981), does not apply to any claim which is 
covered by the Nebraska Workmen’s Compensation Act, Neb. 
Rev. Stat. §§ 48-101 et seq. (Reissue 1984). 

Johnston v. State sc esis daceheeG sped ee sada este einen de 


Where several inferences are deducible from the facts presented, 
which inferences are opposed to each other but equally consistent 
with the facts proved, the plaintiffs do not sustain their position 
by a reliance alone on the inferences which would entitle them to 
recover. 

Anderson v. Farm Bureau Ins. Co. «oo... ee eee es 
Upon the trial of questions of fact by the court, it shall not be 
necessary for the court to state its finding, except, generally, for 
the plaintiff or defendant, unless one of the parties request it, with 
a view of excepting to the decision of the court upon the questions 
of law involved in the trial; in which case the court shall state in 
writing the conclusions of fact found separately from the 
conclusions of law. Neb. Rev. Stat. § 25-1127 (Reissue !979). 
Havelock Bank v. Woods .... ee kee eect e etre aes 
In a bench trial of a criminal case, the court, as the trier of fact, is 
the sole judge of the credibility of witnesses and the weight to be 
given to their testimony. Among the factors entering into the trial 
court’s resolution of any conflicts of evidence are such items as the 
respective interests of the parties in the litigation; the demeanor of 
witnesses, including the defendant, while testifying before the 
court; the apparent fairness exhibited by the witnesses; the extent 
to which the testimony of the various witnesses is corroborated; 
and the reasonableness or unreasonableness of the statements of 
the witnesses. 

State ve Craigs, sac (tts Stina ate la aaa chee ae 
Issues not properly raised in the pleadings nor litigated at trial will 
not generally be considered for the first time on appeal. 
Armstrong v. Hartford LifeIns. Co. ....... 0.2... c eee eee 


1027 


863 


863 


457 


57 


70 


1028 


15. 


INDEX 


The trial court has discretionary power to exclude the testimony 
of a witness whose identity is deliberately withheld in discovery. 
Priest v.McConnell 6... cece cer cee eee cece 
The right of cross-examination is an essential and fundamental 
requirement of a fair trial. A defendant is entitled to engage in 
searching and wide-ranging cross-examination, including 
anything tending to affect the accuracy, veracity, or credibility of a 
witness. 

State’v: Williams: - 3203 f.05. bese ede dea geet t 
A ruling on evidence of a collateral matter but intended to affect 
the credibility of a witness falls within the discretion of a trial 
court, and absent an abuse of discretion, a trial court’s ruling on 
such evidence is not grounds for reversal. 

State v. Williams ...... 0.0... cece cece ccc e teen ete eeene 
Evidence which does not tend to impeach a witness on a material 
point and which is not substantive proof of any fact relative to the 
issue is properly excluded. 

State:v. Williams: 2s. eecs cee ck oie 8S Se de beeen eles a Hacer 
The test of whether a fact inquired of in cross-examination in 
criminal proceedings is collateral is, Would the cross-examining 
party be entitled to prove it as a part of the case tending to 
establish his plea? 

State.vi. Williams.” ji5 feck ecia sail ae os patency s deuce wee eae 
The trial court should refrain from making remarks prejudicial to 
a litigant or calculated to influence the minds of a jury. 

Stateve Bideaux> «ose aes SF ieee eb a deere dacaced 
Substantial evidence requires this court to ask whether the district 
court could have fairly and reasonably found facts as it did. 
Williams v. Goodyear Tire& Rubber Co. ..... eee eee ee eee 
Trial strategy adopted by counsel without prior consultation with 
the accused will preclude the accused from asserting 
constitutional claims in the absence of exceptional circumstances. 
StatevcOhlem  wicceces eace eles bs ieee d sere ened owed eee s 
Statements of a 13-year-old boy, a victim of a sexual assault, made 
to his mother a short time after he was sexually assaulted, relating 
to the sexual assault, qualify as excited utterances and are 
admissible as an exception to the hearsay rule. 

State'v, Gonzales: ccccniercves esd thew age dase be shades anes 
In a trial to the court the presumption is that the trial court 
considered only such evidence as is competent and relevant, and 
the reviewing court will not reverse such a case because evidence 
was erroneously admitted, where there is other material, 
competent, and relevant evidence sufficient to sustain the 
judgment. 

InreInterest of S.S.L. 0 2... cee eee cence ene eee 
The due process clause of the fourteenth amendment does not 
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require that law enforcement agencies preserve breath samples in 
order to introduce breath analysis tests at trial. 
State'V: Rolf is¢.05c20 eseeeah daa ev eecncts Cetwdee ed 


The school lands were received and are held in trust by the State of 


Nebraska for educational purposes. The state as trustee of the 
lands and of the income therefrom is required to administer the 
trust estate under the rules of law applicable to trustees acting ina 
fiduciary capacity. 

Staté'v: Jarchow osc es beers Wd hGeeeeeieess Gane eed 


Uniform Commercial Code 


1. 


The use of collateral by a secured party for a period of nearly 3 
years manifests an election under Neb. U.C.C. § 9-505(2) 
(Reissue 1980) to retain the collateral in satisfaction of the 
obligation. 

Schmode’s, Inc. v. WiIKiNSON 6. eee cee eee eee eae 
The test for inclusion in or exclusion from the sales provisions of 
Neb. U.C.C. art. 2 (Reissue 1980) is not whether the contracts are 
mixed but, granting that they are mixed, whether their 
predominant factor, their thrust, their purpose, reasonably 
stated, is the rendition of service, with goods incidentally 
involved, or whether they are transactions of sale, with labor 
incidentally involved. 

Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 

The existence of an express warranty depends upon the particular 
circumstances in which the language is used and read. A catalog 
description or advertisement may create an express warranty in 
appropriate circumstances. 

Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 

A warranty is express when the seller makes an affirmation with 
respect to the article to be sold, pending the agreement of sale, 
upon which it is intended that the buyer shall rely in making the 
purchase. 

Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 

Wendi v. Beardmore Suburban Chevrolet ...............00. 
A positive statement of a seller of the condition of personal 
property made during negotiations for its sale which indicates an 
intention to be bound by the truth thereof, and which was so 
understood and relied upon by the other party, is an express 
warranty. 

Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 

To establish a breach of implied warranty of merchantability, 
there must be proof that there was a deviation from the standard 
of merchantability at the time of sale and that such deviation 
caused the plaintiff’s injury. In order for the goods to be 
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8 
merchantable under Neb. U.C.C. § 2-314 (Reissue 1980), they 
must be at least such as are fit for the ordinary purposes for which 
such goods are used. 
Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 
In order for one to recover for a breach of an implied warranty of 
fitness, the purchaser must prove that (1) the seller had reason to 
know of the buyer’s particular purpose, (2) the seller had reason to 
know that the buyer was relying on the seller’s skill or judgment to 
furnish appropriate goods, and (3) the buyer, in fact, relied upon 
the seller’s skill or judgment. 
Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 
There is a good faith obligation in the performance or the 
enforcement of every contract or duty within the Nebraska 
Uniform Commercial Code. Neb. U.C.C. § 1-203 (Reissue 1980). 
Yankton Prod. Credit Assn.v. Larsen ............-- eee euee 
Revocation of acceptance and breach of warranty of accepted 
goods are separate remedies, and a buyer may pursue either 
remedy or both. 
Wendt v. Beardmore Suburban Chevrolet .................. 
A buyer who elects to exercise his right to revoke acceptance has a 
duty to not exercise ownership over the goods. 
Wendt v. Beardmore Suburban Chevrolet ................6- 
Use of the goods by the buyer may waive any right to revoke 
acceptance. 
Wendt v. Beardmore Suburban Chevrolet ..............004. 
An express warranty must have been made a part of the basis of 
the bargain. In order to recover for breach of an express warranty, 
a buyer must prove there was reliance upon the warranty. 
Wendt v. Beardmore Suburban Chevrolet .................. 


Vendor and Vendee 


1: 


A good faith purchaser of land is one who purchases for valuable 
consideration without notice of any suspicious circumstances 
which would put a prudent man on inquiry. 

Mader v:.Kallos i.e cece cece cd ecs eves es eee teveesceenen 
The burden of proof is upon a litigant who alleges that he is a good 
faith purchaser to prove that he purchased the property for value 
and without notice. 

Maderv: Kalls.) secs ss seei sh siding eee he oe eatete haw od Beet 
A purchaser having notice of a previous outstanding title in land, 
who purchases from one without notice, will be protected in his 
title by want of notice in his vendor. 

Mader Vii Kall0s) x scaeccvts Sere bison wreisie.clel dein cate areaeers wien date 
A seller of goods may not reclaim such goods from one who has 
been adjudicated a bankrupt unless such seller demands in writing 
reclamation of such goods before 10 days after receipt of such 
goods by the bankrupt. 

Prososki v. Commercial Nat. Bank... eee ec eee 
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A court which has jurisdiction in a divorce action does not lose its 


Verdicts 


continuing jurisdiction over child support matters when a support 
order in the action is transcribed and filed with the clerk of the 
district court in another county. 

Neémieciv. .N@MEC: - 6/0 en Qala ae Oho are ee as Wie BG ene ener aw 


A jury verdict of guilty will not be overturned on appeal unless it is so 


Visitation 


Waiver 


1. 


lacking in probative force that it can be said as a matter of law that 
the evidence was insufficient to support it. 
Stateve Smith | ¢ pciectaied eaeede cl era eeietewas nee es 


In cases involving determination of visitation privileges of a 
parent with minor children, findings of a trial court, both as to the 
evaluation of the evidence and as to the matter of visitation 
privileges, will not be disturbed on appeal unless there is an abuse 
of discretion or the findings are contrary to the evidence. Such 
findings are subject to review by this court de novo on the record. 
Kochvi,KOeh®. vodcsccciies 6 ogidh a coctes sieves chars be aah Gees Gene ots 
The right of access to one’s children should not be denied unless 
the court is convinced such visitations are detrimental to the best 
interests of the child. In the absence of extraordinary 
circumstances, a parent should not be denied the right of 
visitation. 

KOCH Vi KOCH: essecdcdee dna cere nae wai 4 alee ee eee ews s 


An accused is entitled to be represented by counsel in all critical 
stages of a criminal proceedings against him, but the right to 
counsel may be waived, if such waiver is made intelligently and 
understandingly with the knowledge of an accused’s right to 
counsel. 

StateveJOsts. ss.cadsedeus wadeagaacieen ela sera aca 
A defendant has a constitutional right of self-representation and 
may proceed to defend himself without counsel, when he 
voluntarily, understandingly, and intelligently elects to do so. 
State Vu JOSt. he hee ees raed Poke Pee ede dak ake tees 
A transcript of conviction which fails to show on its face that 
counsel was afforded or the right waived cannot be used for 
enhancement purposes. 

State Vi Jones. i .aeeeen eee geo Se eels bee Seles 
Objections to the validity of the judgment, other than those 
pertaining to inadequate waiver of counsel, must be raised by 
direct appeal or in a separate proceeding commenced for the 
express purpose of setting aside the judgment alleged to be 
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invalid. 

State vJONeS: 24 ge sats acne sli Geese meaoes ventas th sas 
The record of a prior conviction used for enhancement purposes is 
not required to show a complete waiver of constitutional rights as 
required by State v. Tweedy, 209 Neb. 649, 309 N.W.2d 94 (1981). 
State ViJONeS «is bi. peeves erdees do Sioa wrergs beets BA eld ETA SS 
When the Legislature has waived the State’s sovereign immunity 
as to a particular cause of action and has designated a person or 
official as the agent of the State upon whom summons may be 
served, that person or official validly may enter a voluntary 
appearance for the State, thereby waiving the issue of in personam 
jurisdiction. To the extent that Anstine v. State, 137 Neb. 148, 288 
N.W. 525 (1939), conflicts with this holding, it is overruled. 
PointerVe State: iis $5.53 ced sae Soda dae soo tkwate shee es 
The right to enforce a restrictive covenant may be waived by 
acquiescing in its violation, the circumstances of each case 
controlling whether there has been such a waiver. 

Egan v. Catholic Bishop ..... 02... eee e eee eee ee eee 
In considering whether Miranda rights have been voluntarily 
waived, the court must look to the background, experience, and 
conduct of the accused. 

State v. Perkins: ~oses3 setnce te shot nade tee cies vig ee tele 
A defendant may waive counsel as long as the waiver is done 
intelligently, knowingly, and voluntarily. 

State-v. Denbeck: .isareccis 3 cccicjacdotcearaie eens er elaree eofeniee Nel igs 
Use of the goods by the buyer may waive any right to revoke 
acceptance. 

Wendt v. Beardmore Suburban Chevrolet ...........-..0005 
For enhancement purposes the burden on the State to prove valid 
prior convictions is only to show that the defendant had, or 
waived, counsel at the time of such prior convictions. 
Statev.Soe  ............ Sales aueite a apenie ope rettes Geet tues Roach oral eee 


An application seeking an extension of time within which to retire 
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Warrants 
Warranty 


I. 


warrants, filed pursuant to Neb. Rev. Stat. § 31-755 (Reissue 
1984), is an equitable proceeding reviewed by the Nebraska 
Supreme Court de novo on the record. 

In re Application of S.1.D.No.65 9.0... eee eee eee 


The test for inclusion in or exclusion from the sales provisions of 
Neb. U.C.C. art. 2 (Reissue 1980) is not whether the contracts are 
mixed but, granting that they are mixed, whether their 
predominant factor, their thrust, their purpose, reasonably 
stated, is the rendition of service, with goods incidentally 
involved, or whether they are transactions of sale, with labor 
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Waters 
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incidentally involved. 

Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 

The existence of an express warranty depends upon the particular 
circumstances in which the language is used and read. A catalog 
description or advertisement may create an express warranty in 
appropriate circumstances. 

Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 

A warranty is express when the seller makes an affirmation with 
respect to the article to be sold, pending the agreement of sale, 
upon which it is intended that the buyer shall rely in making the 
purchase. 

Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 

Wendt v. Beardmore Suburban Chevrolet .................4. 
A positive statement of a seller of the condition of personal 
property made during negotiations for its sale which indicates an 
intention to be bound by the truth thereof, and which was so 
understood and relied upon by the other party, is an express 
warranty. 

Mennonite Deaconess Home & Hosp. v. Gates Eng’g Co. 

An express warranty must have been made a part of the basis of 
the bargain. In order to recover for breach of an express warranty, 
a buyer must prove there was reliance upon the warranty. 

Wendt v. Beardmore Suburban Chevrolet ...............05. 


Surface waters are waters which appear upon the surface of the 
ground ina diffused state, with no permanent source of supply or 
regular course, which ordinarily result from rainfall or melting 
snow. Diffused surface waters may be dammed, diverted, or 
otherwise repelled, if necessary, in the absence of negligence. 

Bohaty Vv. Briard: 5 d.sies saceccvce eviews wc vue Wirt we w ateierereie a sided eae 
Shotkoskiv. Prososki  ....... 0. cece eee e eee eee eee eeee 


. Alteration of natural drainage is acceptable only where the 


interests of good husbandry are served, circumstances are such 
that alteration is necessary, and the particular alteration is 
reasonable under all the circumstances present. 

Bohaty Vi-Briafd.\ osen..5000005.0098 caeed boss cas weeds ces 
Diffused surface waters may be dammed, diverted, or otherwise 
repelled, if necessary, and in the absence of negligence. But when 
diffused surface waters are concentrated in volume and velocity 
and flow into a natural depression, draw, swale, or other 
drainageway, the rule as to diffused surface waters does not apply. 
Shotkoskiv. Prososki  ...... eee cee ee eee cee eee nee 
In order to constitute an exception to the general rule that surface 
water may be repelled, at least some of the distinctive attributes of 
a watercourse must be demonstrated. 

Shotkoski v. Prososki 6... . oe eee teens 
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Disregarding the statutory requirements for a watercourse, so as 
to prevent a lower landowner from diverting surface waters, it still 
must be established that the surface waters are running through a 
natural depression, draw, swale, or drainageway. 

Shotkoskiv. Prososki  ...... cece ec c ee cc eee e eee eens 
The principal purpose for the organization of an irrigation district 
is to furnish water for irrigation to all landowners within the 
district upon fair and equitable terms and conditions. 
Petersonv. Gering Irr. Dist. 60... ee eee cece eee eres 
In deciding what is just and equitable in determining water 
apportionment, the size of the tract, the elevations of possible 
points of delivery, the topography and the nature of the soil, the 
location and availability of alternative or additional sources of 
water supply, and the comparative advantages and disadvantages 
to the landowner and the irrigation district should all be 
considered. 

Peterson v. Gering Irr. Dist. oo... cece cee eens 


Where an ambiguity in a codicil appears on the face of the 
document, the resolution of such a patent ambiguity is a matter of 
law and properly the subject of a motion for summary judgment if 
there is no dispute as to any material fact. 

Inre Estate of Casselman... .... ccc cece cece cece teens 
Generally, where part of a codicil is invalid, the valid provisions of 
the codicil should be upheld unless to do so would defeat the 
testator’s intent and interfere with his general scheme of 
distribution. 

InreEstateof Casselman ........... 0c eee cece eee een eees 
Formal proceedings under the Nebraska Probate Code, Neb. 
Rev. Stat. §§ 30-2201 et seq. (Reissue 1979), are those conducted 
before a judge, with notice to interested persons. 

Inre Estate of Casselman .......... cece eee eee eee eens 
Informal proceedings under the Nebraska Probate Code, Neb. 
Rev. Stat. §§ 30-2201 et seq. (Reissue 1979), are those conducted 
without notice to interested persons by an officer of the court 
acting as a registrar for probate of a will or appointment of a 
personal representative. 

Inre Estate of Casselman ....... cece ee cece ee ee eens 
In appeals from the appointment of personal representatives in 
probate cases, the district court reviews the matter under Neb. 
Rev. Stat. §§ 24-541 .01 et seq. (Cum. Supp. 1982), and this court 
reviews the matter under Neb. Rev. Stat. § 25-1911 (Reissue 
1979); both such reviews being for error appearing on the record. 
InreEstate of Casselman ......... 0... sce c eee eee eee 
Notice of a formal hearing under the Nebraska Probate Code, 
Neb. Rev. Stat. §§ 30-2201 et seq. (Reissue 1979), must be given to 
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all interested persons unless these persons waive notice. 

Inre Estate of Casselman... oe eee eee cece nee 
The rule against perpetuities prohibits the creation of future 
interests or estates which, by possibility, may not become vested 
within a life or lives in being and 21 years, together with the period 
of gestation when necessary to cover cases of posthumous birth. 
Inre Trust Estate of Darling ........... cee eee cee eee 
The law looks with favor upon the early vesting of estates, and a 
remainder will not be held to be contingent if it can reasonably be 
held to be a vested remainder. 

Inre Trust Estateof Darling ....... 0... cece cee eee eee 
The rule against perpetuities, by its terms, relates solely to the 
vesting of estates or interests and is not concerned with their 
possession or enjoyment. 

Inre Trust Estateof Darling ........ 2. eee eee eee 
In the absence of a contrary intention, there is a presumption that 
a class will be determined upon the death of the testator. 

Inre Trust Estate of Darling ..... 0... 0... ccc cece cee ; 


Ina bench trial of a criminal case, the court, as the trier of fact, is 
the sole judge of the credibility of witnesses and the weight to be 
given to their testimony. Among the factors entering into the trial 
court’s resolution of any conflicts of evidence are such items as the 
respective interests of the parties in the litigation; the demeanor of 
witnesses, including the defendant, while testifying before the 
court; the apparent fairness exhibited by the witnesses; the extent 
to which the testimony of the various witnesses is corroborated; 
and the reasonableness or unreasonableness of the statements of 
the witnesses. 

Slate v Craig... 86!s tb iiee eu eeesislea er ahve aaintinget-adpe-cdae 
Where the jury has been properly instructed that the testimony of 
an accomplice should be scrutinized closely for possible motives 
of falsification, the uncorroborated testimony of an accomplice 
who has given false testimony concerning a material matter may 
be sufficient to sustain a conviction. 

State-veSmith® ic viiecewe coved nee ede ididns dvs wis we aaas 
The trial court has discretionary power to exclude the testimony 
of a witness whose identity is deliberately withheld in discovery. 
Priestv. McConnell oo... eee cece cc ee nee ee ree eens 
The right of cross-examination is an essential and fundamental 
requirement of a fair trial. A defendant is entitled to engage in 
searching and wide-ranging cross-examination, including 
anything tending to affect the accuracy, veracity, or credibility of a 
witness. 

State’ vii Williams. n.6 sic. 254 hese reba eeed wee lle aaa 
A ruling on evidence of a collateral matter but intended to affect 
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the credibility of a witness falls within the discretion of a trial 
court, and absent an abuse of discretion, a trial court’s ruling on 
such evidence is not grounds for reversal. 

State v. Williams .. 1... cee eect etre teen eres eneneenes 
Evidence which does not tend to impeach a witness on a material 
point and which is not substantive proof of any fact relative to the 
issue is properly excluded. 

State ve Williams* | 3 acceca dle ses 26 eae ees eS 
The test of whether a fact inquired of in cross-examination in 
criminal proceedings is collateral is, Would the cross-examining 
party be entitled to prove it as a part of the case tending to 
establish his plea? 

State v. WilliaMS oo ke cece cee ecco t een enone erene 
It is proper in a criminal case to show defendant’s conduct, 
demeanor, statements, attitude, and relation toward the crime. 
State v. Bideaux occ ccc cece ee cece ter eenrtecees 
Prejudice is not established by the alleged failure to call witnesses 
in the absence of showing the uncalled witnesses’ expected 
testimony or to constantly consult with one’s client in the absence 
of showing what additional consultation would have changed. 
State-vi Hurley ....:ccidacs ew senses dene das PA 


Words and Phrases 


1. 


In Neb. Rev. Stat. § 25-2121 (Reissue 1979), when referring to the 
willful disobedience of any lawful order of the court, the word 
“willful” means the violation was committed intentionally, with 
knowledge that the act was in violation of the court order. 

Inre Contempt of Sileven 6... kee cee cee eens 
Conceal means to hide, secrete, or withhold from the knowledge 
of others; to withdraw from observation; to withhold from 
utterance or declaration; to cover or keep from sight; or to prevent 
discovery. The word conceal pertains to affirmative action likely 
to prevent or intended to prevent knowledge of a fact and has 
reference to some advantage to the concealing party or a 
disadvantage to some interested party from whom the fact is 
withheld. 

Christopher v. Evans oo... eee cece tte e ence eevee 
Modus operandi is a characteristic method employed by a 
defendant in the performance of repeated criminal acts, and 
means, literally, “method of working,” and refers to a pattern of 
criminal behavior so distinctive that- separate crimes are 
recognizable as the handiwork of the same wrongdoer. 

State VeCralg:. vackicvee tintin Ge ja taal nents ted wee Rave enews 
As used in Rule 404(2) of the Nebraska Evidence Rules (Neb. Rev. 
Stat. § 27-404(2) (Reissue 1979)), intent is the state of mind 
operative at the time of an action. 

State viCralg? 2.14 (sided gives eign Pia ean ay ede’ cw ndiaee 
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A professional act or service is one arising out of a vocation, 
calling, occupation, or employment involving specialized 
knowledge, labor, or skill, and the labor or skill involved is 
predominantly mental or intellectual, rather than physical or 
manual. 

Witherspoon v. Sides Constr. Co. 6... 0. cece eee eee eae 
Architects and engineers are professionals for purposes of Neb. 
Rev. Stat. § 25-222 (Reissue 1979). 

Witherspoon v. Sides Constr. CO. 6... .. cece ee eee eee 
“Need” for nursing beds as defined by the Nebraska Health Care 
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Certificate of Need Act, Neb. Rev. Stat. §§ 71-5801 et seq. - 


(Reissue 1981), is not synonymous with “demand.” ”Need” 
focuses on long-range plans to provide required services to an 
entire population. It is a quantitative analysis, “Demand” 
connotes an immediate preference on the part of an individual to 
live in a particular nursing facility. 

Beatrice Manor v. Department of Health ............... ae 
Under the law of this state, surface water is defined as water which 
appears upon the surface of the ground in a diffused state, with no 
permanent source of supply or regular course, which ordinarily 
results from rainfall or melting snow. 

Shotkoskiv. Prososki .... 00... ccc cece ence e eee e een eeeees 
The “unexpected or unforeseen” requirement of an accident, as 
defined in Neb. Rev. Stat. § 48-151(2) (Reissue 1984), is satisfied 
if either the cause was of an accidental character or the effect was 
unexpected or unforeseen. 

McLaughlin v. Self-Insurance Servs. ......... 0. ee ece cee eee 
The “suddenly and violently” element of an accident, as defined 
in Neb. Rev. Stat. § 48-151(2) (Reissue 1984), means not 
“Gnstantaneously and with force” but, rather, an injury which 
occurs “at an identifiable point in time requiring the employee to 
discontinue employment and seek medical treatment.” 
McLaughlin v. Self-Insurance Servs. «1.0... ec cece eee eee ee 
The word “abuse” insofar as it includes verbal abuse is construed 
to include only those which have been described as “fighting” 
words, that is, those which by their very utterance tend to inflict 
injury or tend to incite an immediate breach of the peace. As so 
construed, a statute or ordinance violates neither the first 
amendment to the Constitution of the United States nor article 1, 
§ 5, of the Constitution of Nebraska. 

Statevs Groves) —.icesawur ga ot ee ete4 bow ecesa ved sebyie et oe 
Whether any particular use of abusive language constitutes 
“fighting words” depends not only upon the words but also upon 
the circumstances in which they are used. 

Statev Groves: siisiuissat0e taal sates Dinndia wate ee va aed 
Evidence is “substantial” or “sufficient as a matter of law,” or 
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constitutes “some competent evidence,” if a judge could not, were 
the trial to a jury, direct a verdict; it is something less than the 
weight of the evidence and can be such as to permit the drawing of 
two inconsistent conclusions. 

Eshom v. Board of Ed. of Sch. Dist. No. 54 «0.0. eee eee 
Generally, before one is a person in authority perhaps affecting 
voluntariness of an accused’s statement or confession, the accused 
must reasonably believe that the person making a promise or 
inducement related to a statement or confession is one who has the 
capacity, directly or indirectly, to produce a represented material 
result in the prosecution or disposition of a matter in the criminal 
justice system. 

State:v.:Bodtke: ccsccds cede ee eed haw ce bealee cee eee aes 
A good faith purchaser of land is one who purchases for valuable 
consideration without notice of any suspicious circumstances 
which would put a prudent man on inquiry. 

Mader ¥V. Kallos.. st. sies cca tb 3a sod Hh eae Sead sesese sss 
Proximate cause is that cause which, in a natural and continuous 
sequence, unbroken by an efficient intervening cause, produces 
the injury, and without which the injury would not have occurred. 
Corbet, Inc. v. County of Pawnee ww. ec ee eee 
A stairway servicing only a tenant’s second story apartment is not 
acommon area under a landlord’s control. 

Hiatt v. Tallmage 6. ene cee teens 
Although a municipal corporation is a body corporate and politic, 
not all bodies corporate and politic are municipal corporations. 
Inre Application of S.1.D.N0.65 oe. eee eee eee ees 
In its strict and proper sense, a municipal corporation is a body 
corporate and politic constituted by the incorporation of the 
inhabitants of a city or town for the purposes of local 
government. 

Inre Application of S.1.D.No.65  .... eee eee eee 
Bodies other than those within the strict and proper sense of the 
term “municipal corporations” are at times referred to as such for 
certain purposes; a sanitary and improvement district is a 
municipal corporation for the purposes of Neb. Rev. Stat. 
§ 77-2201 (Reissue 1981). 

Inre Application of S.1.D.No.65 9... eee eee eee eee 
Dogs are not livestock, and the care or production of dogs is not 
included in the term “animal husbandry.” 

City of Beatrice v. Goodenkauf so... eee eee eee 
Anaccessory use is defined as a subordinate use, clearly incidental 
and related to the principal structure, building, or use of the land, 
and located on the same lot as that of the principal structure, 
building, or use. 

City of Beatrice v. Goodenkauf— ss... 1. eee eee 


467 


$04 


579 


622 


635 


647 


647 


647 


756 


23, 


24. 


25. 


26. 


27. 


INDEX 


Whether a use is customary is not to be determined merely by a 
mathematical count; but numbers are a factor which must be 
considered. 

City of Beatrice v. Goodenkauf 6... eee eee 
Good cause means a material and substantial change in 
circumstances and depends upon the circumstances of the 
individual case. 

Créager-v;.Credget ¢ « fc-c<.cdaucidahareee eee eae aes Sa el 
Consideration is sufficient to support a contract if there is any 
detriment to the promisee or benefit to the promisor. Valuable 
consideration to support a contract need not be one translatable 
into dollars and cents. Compensation and consideration are 
neither identical nor synonymous. 

Buckingham v. Wray ow... ee eee ect eee e eens 
The act of fellatio constitutes a sexual penetration within the 
meaning of Neb. Rev. Stat. § 28-318(5) (Reissue 1979). 
StatevGonzales) vic fice Si Wdi ce a Gena weasels 
The phrase “costs of management” includes all expenses 
necessary to perpetuate the actual commercial use of real estate, 
including the payment of real estate taxes. 

First Fed. Sav. & Loan Assn. v. Cal-Neb Land Co. .......... 


Workmen’s Compensation 


1. 


Where the record presents nothing more than conflicting medical 
testimony, this court will not substitute its judgment for that of the 
Nebraska Workmen’s Compensation Court. 

Zaleskiv. Farmland Foods... .. eee eee eee eee 
Mulder v. Minnesota Mining & Mfg.Co.  ..... 2. sees eee 
The findings of fact made by the Nebraska Workmen’s 
Compensation Court after rehearing have the same force and 
effect as a jury verdict in a civil case. 

Mulder v. Minnesota Mining & Mfg.Co.  ............2..--- 
The burden of proof in a compensation case is upon the plaintiff 
to establish by a preponderance of the evidence that his disability 
was caused by an injury arising out of and in the course of his 
employment. 

Mulder v. Minnesota Mining & Mfg.Co.  ........-.....-055 
Where an accident combines with a preexisting condition to 
produce disability, the injured workman may _ recover 
compensation. 

Mulder v. Minnesota Mining & Mfg.Co.  .... 0... ee eee eee 
Where the evidence is in conflict, the compensation court may 
find a percentage of disability within the range of the testimony. 
Mulder v. Minnesota Mining & Mfg.Co.  ....... eee eee eee 
No attorney fee should be allowed on rehearing where the 
employer receives a reduction of the award on rehearing. 

Mulder v. Minnesota Mining & Mfg.Co. ..... ee eee eee eee 
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Where an award for permanent partial disability is made on 
rehearing, following an award for temporary total disability, the 
employee is entitled to an award of attorney fees on the rehearing. 
Mulder v. Minnesota Mining & Mfg.Co. «wo... eee eee eee 
Where a reasonable controversy exists between the parties as to 
the payment of compensation, the employee is not entitled to 
statutory penalties for waiting time. 

Mulder v. Minnesota Mining & Mfg.Co. ......... Pe eo hones 
On appeal from an award of the Nebraska Workmen’s 
Compensation Court, this court does not reweigh the facts but 


’ accords to the findings of the compensation court the same force 


and effect as a jury verdict in a civil case; the findings will not be 
set aside where they are supported by the evidence and are not 
clearly wrong. 

McLaughlin v. Self-Insurance Servs. «0.2... . cee cece eee eee 
Baumbach v. Standard Chem. Mfg. Co. 2.0... . ccc cece eee 
Allen:v. TBP Jn: aids ec ceils ie hosed oiek we viele s haw deb cale 
Johnston. State 6... cece cece cence eee ee ence 
In testing the sufficiency of the evidence in a workmen’s 
compensation case, the successful party is entitled to have every 
controverted fact resolved in his favor and to receive the benefit of 
every inference which can be drawn from the evidence. 
McLaughlin v. Self-Insurance Servs. «2... 2... cee cee eee eee 
Baumbach v. Standard Chem. Mfg.Co. «we. eee eee 
Allen Vi TBP. Unie c:s/sceda- se lidie alee 0.008: patelenind oilers ath bone ties 
The “unexpected or unforeseen” requirement of an accident, as 
defined in Neb. Rev. Stat. § 48-151(2) (Reissue 1984), is satisfied 
if either the cause was of an accidental character or the effect was 
unexpected or unforeseen. 

McLaughlin v. Self-Imsurance Servs. ......... cece cece veee 
The “suddenly and violently” element of an accident, as defined 
in Neb. Rev. Stat. § 48-151(2) (Reissue 1984), means not 
“instantaneously and with force” but, rather, an injury which 
occurs “at an identifiable point in time requiring the employee to 
discontinue employment and seek medical treatment.” 
McLaughlin v. Self-Insurance Servs. 0.2... ce eee cece ee eee 
Where compensation has been commuted by agreement and paid 
in a lump sum without court approval, Neb. Rev. Stat. § 48-139 
(Reissue 1984), such a payment is not final; it is nothing more than 
an advance payment; and the statute of limitations, Neb. Rev. 
Stat. § 48-137 (Reissue 1984), does not begin to run until the last 
periodic payment would have been paid, had payments been made 
in installments. 

Allen v IBP, Ines, -c:cda0 een ek eee gen ie ae 28 dass 
The assessment of interest pursuant to Neb. Rev. Stat. § 48-125(2) 
(Reissue 1984), like the allowance of attorney fees, is a remedy 
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affecting procedure only, and the same may be awarded on aclaim 
that arose before 1983 Neb. Laws, L.B. 18, became law. 

Allen WEBRING. scecsitd sa caiohenigis coe tuintatinaidee eee Bene 
The Nebraska Workmen’s Compensation Act, Neb. Rev. Stat. 
§§ 48-101 et seq. (Reissue 1984), provides the exclusive remedy by 
the employee against the employer for any injury arising out of 
and in the course of the employment. 

Johnston v. State... eee eee cece eee sees hha ia 
The Nebraska State Tort Claims Act, Neb. Rev. Stat. §§ 81-8,209 
to 81-8,235 (Reissue 1981), does not apply to any claim which is 
covered by the Nebraska Workmen’s Compensation Act, Neb. 
Rev. Stat. §§ 48-101 et seq. (Reissue 1984). 

JONNStONV.State os bese carte cas aed eva horace eka Lobe 
A workman is entitled to recover coinpensation for neurosis if it is 
a proximate result of his injury and results in disability. 
Johnstonv::State, gases iis ees ssa Ghveae cate toe ankdee 


A private individual, with standing, may bring suit in district 
court to enjoin an alleged violation of the zoning laws or 
ordinances. ; 

Burgess v. Omahawks Radio Control Org. ..............00- 
Zoning laws should be given a fair and reasonable construction in 
the light of the manifest intention of the legislative body, the 
objects sought to be attained, the natural import of the words 
used in common and accepted usage, the setting in which they are 
employed, and the general structure of the law as a whole. 

City of Beatrice v. Goodenkauf ow... eee cee eee 
Where the provisions of a zoning ordinance, as to the uses of 
property which are permitted or which are prohibited in certain 
districts, are expressed in common words of everyday use, 
without enlargement, restriction, or definition, they are to be 
interpreted and enforced according to their generally accepted 
meaning. 

City of Beatrice v.Goodenkauf 6... eee cece ee eee 
Anaccessory use is defined as a subordinate use, clearly incidental 
and related to the principal structure, building, or use of the land, 
and located on the same lot as that of the principal structure, 
building, or use. 

City of Beatrice v.Goodenkauf 6... eee eee cee ee 
Whether a use is customary is not to be determined merely by a 
mathematical count; but numbers are a factor which must be 
considered. 

City of Beatrice v.Goodenkauf ... oe eee ee ees 
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